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PRCrACn TO VOI.DIE V. 


It 18 noTT a Iittlp more than thirty fttr jnn rmcr wf liorin 
tilts work, and tUu rolunM* rrpre'ant* morn or lo *8 wh it wo 
then thought to produce, but wt had not pimo %rrr far licforo 
wc reoo7ni®ed that in order to understand the real characttr 
of the political theorv of the Middle Apes it was iieec<«arj 
to BO back, for manv centuries, espcci lUj to the Totnan 
Junst« of the second century, and to the Clinstian rithers, 
and even to make some examination of the political conrep 
tions of the jwit Arutotelun philosophy, from which both 
Jun«t» and Fithera doriToil some of tbnr iwo«l important 
principles Wc liaro In prciious \oIumes therefore en' 
deavoured to eot out something of Ih© history of medixra! 
political theory, and to b*'© thor duo wupht to the various 
traditions out of which It arose, and by which St was infSnenecd 
m Turjing doprees In this lolumo wo Into endeivourcd to 
set out th© culmmatiou of tin* long process of development m 
the thirteenth century 

^Ve hope to publish another lolume dealing with the move 
menls of political thought from the fourteenth to the sixticnth 
centuries— that is, during the period of tho IJcinis* mi© — and 
to inquire what if any now conceptions of importance took 
their rise during tLc«c centuries, and llius to see more cleirlj 
how far modem political conceptions art continuous with 
those of tho Middlo Agc« 
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, The materials embodied in thia volume have been already 
in part put before the public, though not in a written form, 
in the Lowell Lectures at Boston in 1922, and in the Birkbeck 
I/ectures in Ecclesiastical History delivered in Trinity College, 
Cambridge, from 1925 to 1927 j and ono chapter (Part II., 
Chapter V.) haj been pubhshed in bis ‘ Revue do ITiistoire du 
droit’ by the kindness of Professor Fournier. IVe desire to 
express our sincere thanks to him, as well as to Professor Le 
Bras of Strassburg,'who most kindly translated this chapter 
into French. 

It would be impossible to ennmerate all the eminent jurists 
and historians to whose critical and historical work we aro 
greatly indebted, but we should wish to express, as we did in 
our first volume, our debt to the most learned of English 
mediffival scholars, Mr R. W. Poole, whose ‘Illustrations of 
Medieval Thought ' gave os the first impulse to the work. 
And for this volume we desire especiaUy to record our great 
obligations to the admirable work of Dr RicbriTd Bcholz, 
‘Die Pubhzistlk nu* Zeit Phihpps des Schfinen tmd Bonifaz 
Vni.,’ without which it would have been difficult to deal 
with precision with the literature of that most import.mt and 
critical period. 

E. IT. CARLYLE. 

A. J. CARLYLE. 


This is the first volume to which I have been able to make 
any direct contribution When the work was first com- 
menced I had hoped to have been able to t-oke a direct part 
at a much earher date, but other work made this impossible. 

E. W. CARLYLE. 

UareK 1923 . 
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roLiTic\i rniNCiPiFS 


CHArTEIl I 

fSTI ODUCTIOS 

We h'iTc cndciTonrcd In pre\ious rolumc^ to di«ca<s tlio 
origin and to trace the development of wint peom to us 
tho most characteristic politic il conceptions ot the Midillo 
Ages, and I'C have seen that the history ivhicli wo havo In^n 
considering is the history of ideas and principles very Inmg 
and very closely related to the actnnl erpenenco of \Nc«tem 
Europe TTo have traced their origin to the jiost iVnstoteli m 
philo«ophy, especially as represented in tho works of tho 
Christian Fathers and In the Roman Laii books, and to tho 
principles involved in the institutions of tho now political 
societies which were limit up upon the rains of tho Roman 
Empire in the West Wo have considered how fir these 
traditions bad been aflocf cd by tho development of roudalism, 
by tho revived study of tho Roman Law m tho twelfth 
century, and by tho parallel development of tho systematic 
treatment of Canon Law In this volume wo have to consider 
the full development of these conceptions m the thirteenth 
century, and their embodiment m the system of tho ropre 
sentation of the community which in England wo call tho 
Parhament For it is from tho Middle Ages that tlie modem 
world has inhentcd the representative system, and this system 

VOL V A 
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was tho natural development of the fundamental political 
conception of mediajval society— -that is, that the commumty 
is tho source of all political autbofity. 

We are indeed confronted with a certain difficulty when 
we endeavonr to trace the history of civihsation. There is 
a sense in \shich it is tmo to say that the civilisation of the 
Middle Ages culminated in the thirteenth century, and that 
this civilisation la different from the modem. In economic 
conditions and structure, in scientific and philosophic thought, 
in some aspects of art, in some intellectual forms of religion, 
there are certainly great and significant differences between 
the medijEval and the modem world. It may be said that in 
all these various aspects, the civihsation of the Middle Ages 
found its most complete cxpr®s®*®° ^ thirteenth century, 
and that, with its close, it began to show evident signs of 
decay, and that it was only very slowly and gradually that 
the new system of the modem world emerged. 

All this is in a measure true, and yet it is also doubtful 
whether it is more than a balf-trutb, and, bkc all lialf>trutbB, 
at least as misleading as it is iUomlnatisg. We cannot here 
deal with the general question, we must confine' ourselves to 
the political a.ipcct of civihsation. And here the conception 
of the existence of some profound gulf between the modisval 
and the modem is a mistake ; the history of political prin- 
clples and even institutions was contmuons. TbeJRenaissance 
may or may not represent a really new beginning in philosophy 
and science, it did not do so in political ideas and forms. 

It IS no doubt true that there is one apparent contradiction 
to this continuity, and that is, that tho conception of the 
union of Temporal and Spmtual power in one authority has 
disappeared. We have in this volume to deal with tho final 
development of this canceptioil, and wo shall consider what 
was its real character. We would, however, venture to say 
at once and emphatically what we think is evident from tho 
previous volumes of this work, that even so far as this con- 
ceptioa was really impmtant in the Middle Ages — and how 

far and in what sense it was so we shail have to consider^ 

it had httle or no relation to the actual character aud <le\ clop. 
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mcnt of pohticfll idoa^ in ginrral SVc Tcnturo to »ny tint it 
vaU become clear to any ono »lm considers tlio actual char- 
acter and Rourccs of the i*olilical ideas of the Midille Apes 
that they were wholly independent of this conception, that 
the principles of the supremacy of Jaw, and of the community 
o-s the source of authority, ncro substantially unaffected by 
the question of the relations of the political and religious 
authorities. 

We do not mean to undervalno the sipnificance of the rela- 
tion of the Temporal and Spiritual powers, nor do wo mean 
to supgest that the great conflicts of the Middle <\gcs have 
not left behind them a pnnaplo of the greatest and most 
endunng importance — that is, tho principle of the independ- 
ence of the spiritual life from the control of tho political 
authority of society. We do not undcrraluo this, for, indeed, 
we think that it Ls just hero that w© find the most profound 
ol tho differences which separate the ancient world from tho 
medifflTal and modem. And yet it remains imo that thi' 
conflict did not in any fntnn«ic way affect the dertlopmcnt 
of tho general political ideas of tho Middle Ages, and it is 
with these that wo ate coueemed. 

In this Tolomc wo have to consider the foil development 
of tho pohtical theories whoso origins wo have endeavoured 
to trace in tho earlier volumes, and 'their relation to the 
various pohtical eijicnmcnls of tho thirtecnlli century, and 
especially to tho system of tho representation of the com- 
munity. Wc shall now also find ourselves in a position to 
consider the revival of the Aristotelian jwlitieal ideas, espe- 
cially in the works of Bt Thomas Aqumas, and to ask how 
far this influence was of real importance! 3n tho next voluroo 
we slull have to consider how far it was permanent. 



CHAPTER n. 


COKVE ynON akd katttre^ 

The political theory of the Middle Ages is formally separated 
from’ that of Aristotle and Plato, and from that of the nine- 
teenth century, by one great presopposition — that Is, t hat t he 
institutions of anljsed society are founded upon “ conTen- 
t^.'* not upon “nature^* * Not, indeed, that this distinction is 
only tneSiffiTal, for it continued to dominate European thought 
until the latter port of the eigbteeutb century. It is, indeed, 
only pith Montesgul e n. Rousseau’s 'Contrat Socia l.* and 
Burke, That the characteristically modem return to the 
.^fBtilT^lihn and Plato nic mode of thought was establis hed. 
NVdctaflBd'aishtlS'sion of this is necessary^ loTit is obvious 
that the conceptions of Hooker, of Hobbes, and of Locke, are 
all in their different ways founded upon the distinction between 
“ nature ” and convention. 

Jibe normal pohtical theory ot the Middle Ages w as not 
Aiistotehany . but was derived from the post-Arist o teba n 
philosophy mamly through the Boman Law_and the Christian 
i^hers. Tt was not tiU the thirteenth century that mediseval 
thinkers became acquamted with the Aristotelian pohtical 
theory. In this chapter wo shall consider the effects of this 
discovery in the attempt made by St Thomas Aquinas to) 
restate some fundamental conceptions of political theory mi J 
the terms of Aristotle. » 

The post -Aristotelian political thinkers regard “ nature ” 
as primarily eipressmg the original or primitive condition 
of the world and of human life, a condition of innocence and 
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lelicity, out ol which men p last'd owlnR to liio opi«iTance 
of rico or sin in mm 

The Stoici, at Ici^t asrcptc^ralcd by ro«idonms in '^ntca b 
account, loohed liach to a gol^n i^e m winch m<n were 
uncorrupl in nature, lofty of eoul, and hut newlj BjminR 
from the Rods, and m which they h%cd together m 
and happiness, retiuirinp no coorem Rovcmmmt, and pcth 
inp for DO indmdual proi»orty Out of tins luppj and inno 
cent life they passed, bccau«e c\il appeared in the world 
They hocame ambitious, and were possessed b> the lust of 
authority, they became ararlcious and would not be Batlsfiwl 
with the common enjoyment of the pood tliinps of the world ‘ 

This conception of the differenfv Jjctween^^ho naUiral 
state and the conventional is imphed in the treatment of 
•’Katural Law * in th^ Itoman jurisprudence both of the 
second century and of the with, and, mdi-ed, it is m some of 
the phrases which lielong to the«e that the conception is roost 
dramatically embodied iVs far os the natural law is con- 
cerned, &U men are eo uaY by natural law all men should 
be bom free, says Ulpian . slav^, sajs'l lorentmu*, is con 
trarr to nator e * The treatment of the subject of “ nature " 
in the Itoman Jurists Is not indeed free from ambiguities, 
and in our first volume we have endeavoured to disentangle 
these, hut the general conclusion is clear 

When, therefore, wo find the samo conceptions in the 
Christian Tatbers, there is no doubt ub to their source They 
were not speciflcnUy Clinstjan ideas, but they fitted without 
difiicuUy into the Paulino interpretation of tho story of the 
origmal innocence of roan and bte fall And these were tho 
conceptions of all tho Fathers from St Ircnsus m tho second 
century and^ Augustine m tho fifth to St Gregory the Great 
in the sixth ’^Thcy all present one and Ibo s amp view of the 
on^al conditions o f human life, and of the ongin of tho 
mstitutions of politiwl eocitly (josemment, says Ircnaius, 
was made necessary because men departed from God, and 
bated their fellow men and fell into confusion and disorder 

^ 6eMcs,*Epi(UM,’xiT : |Ct vcl **Dige«t i 17. 32 , i. 1.4, L 6, 4 
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of every kind.* God, said St Augmtine, made the rational 
man to be the master of other animals, not of his fellow-men, 
and the lust of power of man over his fellows, who are bis 
equals, is an intolerable arrogance of the soul.* fit Orego^^ 
the Great bade men who are placed in authority to consider 
not their power and rank, but the equality of their nature, 
for roan was by nature sot over the irrational animals,* not 
over his fellow-men.* AK this represents, not the desire to 
depreciate tho dignity or importance of the political order, as 
some wTitera have tended to tbmk, not being fully aware of 
the post- Aristotelian theory of society, but only tho assertion 
of the artificial or conventional character of organised society 
and its inslilntions, as contrasted with the happy anarchy 
of tho primitive world. 

It is tmo that vio shoold be glad if wc could see more 
clearly how these curiously ontuatorical and infelicitous in* 
teepretationa ,o{ human InstitutloBB should have replaced the 
Bane and penetrating conceptions of Aristotle, and bis appro* 
bension that the social and pobtical order was not the rosn/t 
*of vice, hat rather the method of the progress of man towards 
the attainment of his true natare. Unfortunately, the phllo* 
f ophic Uteiatnie ot the last eenturies of the pre>Chxistian eta 
has perished, or Burvives' only in fragments, and wo cannot 
do more than conjecture the causes which lay behind this 
change. 

It is, however, reasonable to say that one explanation of 
the change was that, with all its merits, the Aristotelian 
theory of society did not take acco un t, or at le ast did not take 
sufficient account, of Bome_a8pecta of human nature which 
werTappfeEendeT during the centuries between Aristotle and 
the Christian era, and that also a certam undue conservatism 
Aristotle brought atoot_an intelligible reaction. 
Aristotle’s concepnoa of political society as the necessary 
ccmdition ol human life and progress, and of the political order 
as founded upon the^pcgptioii of a moral iustiCQ, were pro* 


* 6t Iroaxng, ‘Adv. User,’ t. 24. 
(Ct. vol. L p. 129 ) 

* AvigusUne, • D» Cir. Dei,* to . 15 


* 8t Qregorj the Greet, 'Exp- 
rxi. la. (Cl. vol. , pp. 1J0. 
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found and pormancnt Hut ho failed to undrotand tJio com 
plomonlary truth of the~f5ual and ffco por^omhtj of m*ji , 
nudlTi kctcptcd tho uctinlly exiting inoiuilLfy of ll »' (in'# I 
and the llirhirhn m though it were a final nafitv m?tcad of 
■wbaf It proved ifitolf to 1)0, tmrtly a phi.*c m tin historical 
process 

It was not unrca*onal»te when i^n'totlc neogni«od the gulf 
which lav lielween the Griek with h»s highlj developed m 
tclloctinl and political civilisation, and the crude harharism 
of the Oriental world as ho hnew it hut a few pneratinns 
of the Hellenistic cmlisatlon were snotigh to show that he 
had taken the existing fact to be a jxrjKinal and nccc?«ary 
truth iknd In the samo way, in his prnfound apprehcn'ien 
of the meaning ol the social and poWieai < rdcr of human life, 
he faded to take sufllcient account of the fact that though, 
in his oven phrase, tho Mato ii pnor to tho Individual, the 
State exists for the Individual, and not the individual for tho 
State ,^ie_truth is that it was the apprehension of the 
equality of human personality which for the time being seemed 
to undermmo tho whole Aristotelian conception of society, and 
provoked h reaction in vvhich, for the time, men could only 
think of t he actual vsorld as representing tho result of some 
prlmajval'calasttop!re‘”'’i or tho equality of human porgonaliiy 
was not a speculation but an observation of fact , it was 
Aristotle 8 attempt to distinguish between the natural mxstrr 
and tho natural slave which proved itself to bo a merely 
speculativo theory Tho Greeks went out into the world, 
and though a mere handful of men, the crazy empires of tho 
Fast crurahlcd into dust before them , but as they settled 
down among the conquered peoples, they found them capable 
of learning all they had to teach iVnd presently a greater 
empire than tho Macedonian found Itself first pnzzlcd and 
then conquered by an as^eition ot tho indepcndenco of person* 
ality which refused to submit even to the majestic authority 
of Pome Tho words attributed to the Apostles, ‘ whether 
it be right in the sight of God to hearken unto you rather 
thau unto God, judge ye, * represented an imraonso change 

) AcU of th» A|io»t1ei(, It 19 
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in the relation of the individual pcraonalitj to Bocicty. We 
do not mean that this movement was pecnliar to Christianity ; 
the claim that man is amenable through his own reason and 
conscitnco to some greater authority than that of the State 
had been expressed many centuries before with a profound 
and moving eloquence in the ‘Antigone,’ and Sophocles wa« 
only anticipating the movement of thought and feeling of 
which the philosophical conception of the equal individual 
personality is the form. 

It was perhaps no great wonder that in the first clash of 
the yet unsolved antinomy of the freedom of the individual 
and the authority of society, men should have found the 
explanation in the poetic tradition of that catastrophe by 
which, as they thought, the innocent liberty of the primaval 
world, in which men were good and happy, had been lost, 
and a harsher and sterner order had been required to preserve 
at least some relics of the gracious past. For this is also the 
tneamng of that law of nature of which pliilosophcrs and 
Jurists and Cliristian Fathers spoke ; it expressed pnnciples 
•which might not bo ■wboHy realised, but which should at 
least limit and direct and control the authority of human 
society, while the positive law and order of society embodied 
the dlseiplmary measures which the faults and vices of human 
nature, as it actually is, required. 

Such, at any rate, was the theory of the nature of the 
institutions of society which the Uiddlc Ages inherited from 
the post-Anstotchan philosophy through the Itoman Law 
and the Fathers, and we have endeavoured m previoni volumes 
to show how these conceptions were expressed both in the 
legal and general hterature of those ages. It is not necessary 
to add much by way of illustrating the continuance of the 
same conceptions in the thirteenth century. We have in the 
second and third volumes of this work illustrated this from 
the works of the Civil and Canon Lawyers, and even from the 
Feudal Jurists, and here, tht^efore, we only cite one or two 
further examples. 

The first occurs, In that oddly irrelevant and rhetorical 
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manT\ct ^tiicU Is cb’xractcnstlc of the Futhm an«l of ino«t 
of tbomt'diTval wntors in iho introduction to a Constitution 
of tho Fmperor FmUne II of tbo year 1239, in which lo 
appointed his son Hinry \icar f.<neral of Tu'cany Tlic 
ConstituUon rcpte’^nls Jusuco os t«t'\hhshinf; the authority 
of princes in ordir to re tram tlu in«ohnrc of tran«Kres«ors, 
for mtn would gladly hasc nroule<l the yoVe of hird*hip, 
and would ncser hare surrendered that liberty which they 
had tteci^ed from nature if it had not l>o<n that the Uceti*e 
of niched tnen wa-s aclunllv inflicting graio injoncs on the 
human race, and this eomptlled nature to submit to justice 
and liberty to obiy judgment * The rotundit j of the phrasea 
is sufficiently absuM, though It Is «haractcn«tvc of the Bologna 
Jun'ts when they were m a rhetorical mood, hut they repre- 
soot tho contrast between the natural and the eonecntioaal 
conditions of human life 

Tho other example which wo cite is ceen more ngnfficaut, 
("^tor It Is to be found m the works of Albert the Great, tho 
] teacher of Tlij^as _A qumas, and with him we are on th»s 

I Tc rgo of the rccorery of the Anstot ehnn pQ]itieal_tbeory _ In 
his ''QEitna Theologica’ be cites the contention that tho 
subjection of man to man is cither actuallr slavery or has 
something of its character, and was e tallishcd on account 
of sin, as 15 CTidenl from the curse of Xoali upon Canaan 
For Gregory the Great had said that nature brought forth 
all men equal, and therefore that pndc which leads a man 
to desire to be set over his fellow men is contrary to nature * 

As we have said, it is needless to multiply examples of 
what had been for many ccotunes the accepted tradition, 
» that the institution of coercive government was regarded as 
a convention, which did not nnec from nature, but was due 
to tho apiicarancc of evil m the world The pre Thomist 
writers of the thirteenth century did not, as far as we have 
observed, add anything matcnal to the tradition 

It is not our part in this worL to deal with the history of 

*11,0 u 51&. W5ic*,‘u Qa»«« 58 Uemb. L I 

* Albert tbe Gmt, * Stuosu Tbeo* 
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tho recovery of the Aristoteliaa writings ; the Bnbject has 
been discussed m various works. And we are not here con- 
cerned with tho far-reaching effects of this in the developinent 
of tho general philosophic system of the Middle Ages. That 
is again a largo and important subject, with a literature of 
its own. It is enough for onr purpose to observe that St 
Thomas Aquinas w as in possession of the whole range of the 
work of Aristotle, including the Politics and the Ethics, and 
that he not only studied him carefully, but that his own 
work on pohtics represents the results of this study. 

It waa with Rt T homas that the Stoic and_Legal and 
Patriatfa tra3Jtiona.jhiob-had _bit heitp,dftmmaieii tiia more 
abstract aspects of the PoliticaLTheory_ot_lheJMiddlB^ge8, 
began to be crossed by a new influence. In the traditional 
theory the great institutions of human society, coercive 
government, slavery, and property, are the results of the 
vicious desires and impulses of men, not of the origmal char- 
acter of their tme nature; but they were also the means 
by which these vicious impulses might be restrained or hmitcd. 
In the terms of the Christian Fathers, they were at the same 
timfl the results of sin, and the divine remedies for sin. 

8t JDhqma^does not in all respects directly and categorically 
contradict these conceptions, bub under the influence of 
Aristotle he does very carefully and clearly set out a con- 
ception ol human society and its institutions which is funda- 
mentally different. In order, however, that wc may properly 
appreciate his position, we must consider separately Ins 
treatment of government, of property, and of slavery. We 
begin by considermg the terms m which he describes human 
n ature m its relat ion to government, (if man could live 
he says m his treatise, ‘ De Prmcipum,’ he would 

require no ruler, he would be king over himself under God, 
directing his actions by that reason which God has given to 
him. But this is not possible, for it is natural to man to be 
a social and pohtical animal. He is driven to society by his 
own weakness in physical pow«s as compared with other 
animals ; but m place of these, nature has given him reason 
and the power of speech, by which he can communicsete with 
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olhw wen, Man tU«rt(«to Uvi* in society with other 

men, tind hy the u'o of hi% rr»«im nnder and rer.Hve rimtuU 
help; and this »()ci(ty must W a politic d society, for without 
some ijstem of rule it could not hold top tin f * / 

In the • humnn Tlieolopra lie <et* out the fame pnnelpVi, 
bnt with rather more pnciMon, and In contm«l with the old‘r 
TIOW. He was confronted with the dnpnatic ftnlimint of 
Pt Aupi'tine, to which we have often rtferrnl, that In the 
state of innocence man wa« not under th* lordihlp of man. 
He meets this hy pointing out that the word ' dominium " 
may l>e taVen in two *«:ifcs, ob sifnilymg the lordOitp of n 
man over hii stave, or a* the rule cxerei«ed by one man over 
other free men In the firet sonso he admits that there wouhl 
have been no lorddnp of man over man m the state of inno- 
cence, but in the second sense tho rule of man ov ef man w ould 
have be en law ful^v t n lu th at state. <Vnd. he pjes on to say, 

I 8t Tbem** A-iuinW, * D* »l iirtv* •!/ •!,<* el 

rnscipuni' L I, '‘Tt «> dieenidjeet^iiintrnivn-LifrtMOeftna 

tiORtiai eenT«(urri «inruUni<^ netf*. omrwtretur lice Mian ret '^n- 
■«uC Ssulti* •ntmvli'im, euQo kUo Umim* dtrUnluf f»r lx*v eel 

d/HjirnM loiligriel M Cmcd. m-I frernum hosuru* lociiuon# «U. fn-r 
If«it aU unu*<|ui»>ius cMrt n't eub q-iwn uoue bonto klui ruvim 
I>M fumiDo rrge, Itt qunlum fre lolatitrr Ali»a'e't-tQ 

luBien tkVtosu. dielidVui dklum hVl. uuta^tk r^in-liaunt muluo p«<»ionr« 
fn *tii« aciniaa m lc*uin dirterrrt. »uw ia ronttoutu, ul euU« In Utixtu 
>\stonle »ai«m c*l botmol u< ut bun. el aJ a •nimcl » fnniorine *u*< 
•nimkl loculk (t vutiltcua, ia tonlU diverui aike« ifiVuT horco ««V 

ladinn viTeiii,>s*{rurMta t|(nm<nnni« eoomusiirktivua kllen, c^uum ((uoil. 
kniiosliat qnod qutdtns MtoMlw eosqtie kJiuJ knimnl <t<joJ 

decUrtl. Altu ejum noi. Wdclur, Wl ptw*. tarmlfk, H *pU. . . , 
n-jUtbu* uktur* t'<s'P*r*tit cjlmm. El tt^o eoi htwrunl «po.I In 

tnenik piloruni. debniiooem, ul tlpftw. aortetatk multoruia vitbI, mV 

eomom ongw*. ret Mltem veloesUlent In bomjajbue e-w prr quoj moltitulo 
kd logkm Homo kutem institmun evt reptiur. rauUu enJni ejuteniibui 1 ©ml 
BuUo lionjto sitl ■ otian frepwta, ubu*. H uqo quof^uA W tjuod e»V fihl 
*•4 lofo omnium dutk *»t ei rfli^ prr contovura provideTiw, mullilodo in 
Hu»tn «bi bro oomik otRevj tnknvMBt diTenft di»j»TS*mut, nud eiikm enwl 
r>onrt pmparkre, kd flu* omatn pen. «lc<on« do *<,, qyoil ».l bonum mulu 
pkfkndk, unu, homo non eufliril. Nain titduue (wrtinet. cutkin kkt<9n> i »»«uV 
'nnite. hruBn, -w, Tniriici«ft>rt 'vimu Th eorpuj ‘bomuiu. el cuimiibot i 
lr»n»H5er» non pcMt E*l Idtur nulut dofluomt. ni«i e«l klifluk 
bomim BktUfklo quod jn eocidatn regiOT* eommunu In eorpois., qu» 
multoMm \ivkt. . . . E»i J/i»ur no<v«> bonum eommuoo oDuuun) raembror 
•biiuw, hoimnS, quod In multUudiftf Intenjcfet.’' 
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this would have been so for two reasons : first, becanse man 
is naturally a social animal, but social life is impossible unless 
there is some authority to direct it to the common good; 
and secondly, because it would have been “ incoaveniens ” 
if any one man excelled the others in knowledge and justice, 
that this superiority should not be used for the benefit of 
the others.* 

The correspondence between St Thomas’ conception of 
the relation of man to political society and that of Aristotle 
requires no discussion. The relation of these two passages 
to the first chapters of the first book of Aristotle's Politics 
is evident, and it is also evident that the principles which 
^ St Thomas was setting out were really contradictory to the 
Stoic and Patristic tradition which till this time dominated 
the Middle Ages. To St Thomas the State, or Pobtical 
Society, was a natural, not a conventional institniion. 7 

As we have already said, the question of the permanence 
of this recovery of AristoteUauism is one which we shall 
have occasion to consider in the next volume. It is enough 
for us to observe that the immeuse inflnence of St Thomas 
bad almost immediate effect, and we shall find the best illns* 


> IS , * SimmsA TlKologlcs,' l. 96, 4 
**Ad quftrtum (le pR>ced<tuT Viddur 
qgod horoo. ,d statu loaoc^nUz hunum 
uou donuzuibatar : djcit anim August. 
‘He Or D«i’ Isz. IS) '□omiovnl 
raUon&lam od unagiurm ruaru lortino, 

SOD Toluit Deo* oiM iirattmalnlibu* 

doiDinan, non homuiem hotmiu. oed 
borrunexD paeon.' . , . Roepoodoo d, 
cendnoi, quod dominium oenpilur 
duplicitor. Cno modo, Mcusdoin quod 
oppomtur oemtut] ; et iic doimou* 
dicitnt. cm aliquia tubditur. ut oemu. 
Alio modo occipitui donuaium, wcod 


duzQ tpiod commonitcr lefci tor ad 
•ubiectnm qualitercumque : et etc 
eUam Hie. qm habet otfieinm gaber- 
bandi et dingendi liberoe, douUDua 
dici potoft s pnmo ergo modo aeeepU, 
domiiuo. m etatu innocentiie bomo 
bomini non dominaretur : aed eecuudo 

modo accepto dominio, to (tato moo. 


eentiB homo homiei dotnman potuimt. 
• • ■ Tone rero dominatur aliquu alten 
at libero, quaodo dingit ipsum ad 
propnms booum ejoa qui duigitur. rel 
ad bODUjD commune ‘ et tale domi- 


ninm boimma ed homiaem m etatn 

ninocentiie fuiaeet, propter duo Pnmo. 

eoeiale unde bommea in statu mno- 
ceatur locieLter nxiaeeat eocialia 
autem vita multorum earn non posset, 
ms, mliquis preaideret* qui ad bonum 
commune mtenderet tnulti eium per 

uoum et ideo Philos dicit, in pnne. 
Politic : quod quandocumque multa 

ordinantor ad unum, eemper invenitur 

nnum at pnncpsle et dingens 8«- 

eondo. quia n unua homo Labuiaset 
super ahum auperemioeutiam ecieutis, 
et justiti®, inconveiuens fuisset, nisi 
hoe ezequeretor la utiUtatem aliorum.” 
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tration ol thl^ in tlio work of rpdlm Colonna In tlio latter 
years ol the thirteenth ccnlmj 

I gidius treati«c. Do Itejjitnino Pruicipam, I' obnottMy 
and explicitly related to the An^totclnn PohlJCf? to which 
ho ciwstantly rtiers, an«l it wa’ dincily or indirectly from 
St TliQinaa that he had learned to know Arn'toUc. IIo pees 
an account of the re Lions w hy tho State leu itt*) w ti cri ated 
which IS founded immediately npon the Politic* — namly, 
that men might li\c and \vave enough, and ihit they might 
liTo well and virtuou'ly • Ho asks wh>, if thi» * 0 t *t man 
13 naturally political (cirihs), there are «ome wlio do not Ino 
thus, and he answers, some l>ecau»o thev nre too poor (mean 
iag by this, pro«umahIy, a pastoral or hunting people), fnnns 
becau'o th«y arc vicious and criminal, and some beeauip 
they foeV. a mote perfect Wo ol contemplation ^\nd it is m 
this sense that ho Interprets Aristotle s saying that he who 
u unable to live in society, or who has no need hecauio ho is 
sufficient in him«clf, must be either a l>ea.st of a god * In 
the following chapter ho cxplama the 6 tatcm<’nt that the 
State 18 natural, by contending that it is tho proper 
development of the family and tho village, and secondly, h\ 
an appeal to Aristotle » ptmciplc that the nature ol a thing 
hc 3 m Us end or perfection > 

Ltlc can then trace very clearly tho dcvilopmcnt in the 
latter part of the thirteenth century of a now conception 
in political theory, and can recognise in St Thomas Aquina.? 
and Egidius Colonna the effect of the recoicrj of the 
Anstotehan philosophy and its conception of the Rtite, not 
as a conventional institution aiiamg out of tho vicious or 
Sinful condition of human nature, but rather as tho natural 

I Vpdius Colonsia, De IWgwnis* TSTer* et kd b&biMi<l>un roIUcmiliaRi 
rnDopnm >u 1 2 i ** Canititnt* in * et bene vivera et ad virere 

%uUia J&ia ovwete et bosuce* per aeewidum legeta et -eutuoee 
epicMiores lotueotee et videntet quod * Id id . (u I 3 
Won »atis esl linbete »\iffiaeivti»m ia * Id id ui }, "Sim fime 

vit» nisi vivant beno et virtuoeo Cun generationu est fonna quod per auto- 
«ne lege et juatnia copat tuta rivitaa naatM^ am eet quidem oattirido «t e>it 
(tare non poaaet ordioanint comnuini {pea nature, 
talem politicam quie iacta erat ad 
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expression and embodiment of the moral as well as the 
physical characteristics of human nature. In order, hosr- 
ever, to complete our appreciation of the nature of this 
change, we must consider how far we find the same principles 
in the treatment of the other great institutions of society, 
and especially of property and slaTcry. J 

We hare in previous volnmea set ont the principles of the 
Fathers and the Canon ^wyers with regard to these, and 
have seen that to them It was clear that pn^vate property 
did not belong to the pnrutive order,_bnt .arose^om the 
viciom and greedy appetities of men.* 

It is interesting to observe that these were still the prin* 
ciples of Aftninaa’ great P^nciscan predecessor in systematic 
theology, idexander of Hales, who seems to be miaCectcd, 
at leas t in^t_lu_3_ matter, _by th e Aiistotehan influenep ;/ but, 
as we shall see, both be and some of the Canonists ot the 
middle of the thirteenth century were drawn by tbeir study 
of the Bomau Law to another interpretation of the natural 
law.’^ In one passage be diseusses carefully the meaning of 
natural law, and asks whether it can be changed. He 
cites St Isidore of Seville as saying that by the natural 
law all property is common, and says that if now a man 
may lawfully possess a Ibing as his own, it would appear 
that the Lex Saturate is mutable. He replies to this that 
when it is said that by natural law all things are common, 
this refers to the condition of man before he sinned, but 
when man had sinoed private property became lawful by 
natural law.* In another part of the same discussion he 

‘ Cf ToL ». chap. 11, ▼oLu.partii. propnuTs , patet quod njutabflja eit 
ehap 8- lex natiualia quantum ad enaa aane- 

* Alexander of Halea, ‘Sonuna tiones at mandata. . . Item in DecreUs 
Theoloew,’ U 1 Q 27,11 3, Art. 2: dutujrt. 8 {Grafiao. Decretum D , vm. 
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rmint'ita^ thit tlio niHiral law »on»* thlnp oa of 

obliffadon, fomo ihinpH aa good, and «otnc as cqmtablp It 
18 of obligation that in ca«c>ornm«*itj nil things ofc winmon 
It 18 good that m the state of nature, all thmr' 

8\cll ordered, all thing8 shoald have l>ccn common, hnl that 
m a corrui't state some thmpa should Ik* the rToport> of 
partienlar rxr'on*. olhcr«iic the wicked would take all and 
the good would be in want It In equitable that some tldngn 
should ncirr bo appropnated, while other* which Ik long 
to no one should belong to the person who “ occupies " 
them ‘ 

Aletandcr of Hales aery clearly reprc'cnts the painstie 
and normal mediTval view that private property did not 
b<Iong to tho primitive condition of innocence, but was tho 
result of nn It is to tho influcnco of some phm*M of tho 
Roman Law » and to the recognition br some of the Rologna 
Civilians like ^Vio that tho term “ ju8 naturalo ’ conld bo 
c«cd in different senses,* that wo may trace Alexander * con- 
ception that in one 6cn«e pnrato property may be related to 
natural faw. His a««eTtton that m tbe ca-'e of nece8«ilf all 

dimdum, quoj paituwli enrnt istinion-ta Ft f'mrnFiki-m ftlir^uid 

omrua cocuaatu*, ft ointuum no* tioif b<atun> la tlaiu natorv* b-as 

ijbcrla*, hoo lait «□(« pnccatmti, ft irwt,tut« djctfbft emni* f*M> foci 
I>oatpfff*<uziiqu>Unifuatquibv*Um nuoif Is «t«CU rrro Oatunt for 
firopna. ft hire duo funt pfr tupW d rUbkl. C{Uod bonuo cut nao 

oAtunlesi.’* alir|a» profnai alio<iuin boni fj^rnit, 

* Id. mL id., Q T7, II 4 Art. 9i ft boa fUfft foriftaii bumfoo. ciui* 
*Boc bsbito qurntur proptfr Qlod mall nporfat Omni* i tt ia ffocadutn 
quod dicitur >n Jrf/Ulioaf fodort di*mof itatoadictat boaum ffae, quod 
'Coouaiiau omnium r*o»wmck* Ctroia otaiua uut eommuaia. ft quod oliqua 
do lF(:e nfturali nut OQUUb cOBusaiua. unt pruprvk PicUt foim circa pro, 
. . got 1 DicfadaiD, quod W natoraUa pn«tatcm et eommunioacni aliquid 
circa conim iDioncin «l pnipnclaCcoi quia irquum, ft afcundum dictamcn 
dictat diffcreoter Dictat fnini aliquul aqiotatis d ctft, qu^daoi »<ao in 
quia dcbitum et aliqojd qois bouitm. appropnablia. ut »r«n> mare bttora i 
aliquid qii a Rquutn Quia dcbitnn, d rtat f (laa quod ea quo aiut appro- 
dictat quod m ftatu nereatiUlK aiat pnabilia, u ttt ouUias tint bonia, 
omnia commuma m atalu fum i«to oocupenu concedantur s . Et tuna 
*unt cmsiia ciMiaauiiitstKla.J ft boc eft acguiaitio ««ituni. pji* jmV) AaC9, 
modo tn precepto ect eommuaicatio isanque capuntur, ut captioanuia ft 
boc cat dictatocn reapectn emun ad piccKim! (icut dicust legea bumana.** 
euateolationcia perwnarum, et lodc * Cl eoJ i pp ai 51 

auautur . Abler iLctat circa com ■ Ct rol ■■ pp. 2S 51. 
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things arc commoa is related to the theory of the Fathers 
and of the Canonists,’ and shall return to the subject 
•when we deal presently with the theory ot property in 
St Thomas Aquinas. 

^Ticn we turn from Alexander of Hales to the Canonists 
of the middle of the thirteenth century, wo find the same 
comhmation of the mfluenco of the Patristic tradition and 
of the Roman Law. Innocent IV., in his ‘ Apparatus,’ or 
Commentary on tho Decretals, discusses the origm and 
rationale of private property m terras which arc related to 
both traditions. Tho earth, he says, is tho Lord’s ; He is 
the creator of all things, and in the beginning of tho world 
these were the common property of all men. It was by the 
custom of our first ancestors that private property arose ; 
hut this was good, not evil, for things which arc common 
property are apt to bo neglected, and tho common ownersliip 
of tilings tends to discord. Men were therefore permitted to 
take by occupation that which belonged to no one but to 
God.* 7be great Canonist whom we know as Hostiensis 
defines carefully the nature of possession, and says that it is 
natural — that Is, it was created by the “natural law of 
nations,” not by the primeval law which belonged to all 
animals.* 


* Vol I. chap. 12 i Tol. n. p«rt ii. 

fihsp 6. 

* Insocent IV . ‘ ApparaUu kd <{uid- 
ijne libroa Decictalium.' ai S4. 8 - 
'• Et noa reapgnderoua quod m Tpntuto 
Dn mini est terru, et plexutudo ejua. 
orbis terrorun, et uuiven!, qui hebitut 
m ea Ipae emm eat creator ouuuum. 
Sdein Ipse Deug hies omma (ecerat, ut 

habenius la i o Gen Et biec a pnn. 

cipio eesuJi fuit conmuma, quo usque 
usibus pnorum paieotum introdnetom 
est quod aliqvu abqua, et alu aba aifai 
appropnarsniut Nso fujt bos malum, 
unmo bODum, qma oaturale est rea 

cordiam pant, et fuerimt a pniwipw 
eujuscunqua qui occupavit, qom la 
ouUius boius eraat aui Doi. £t adeo 


licebat cudibet occupara quod occu. 
patum sou eret, aed ab alua occu- 
patum. occupara non bcebat, quja 
fiabat contra Isgem nature, qua cuibbet 
inditum Mt. ut alu non faciat, quod 
cibi non vult Ben ” 

* HostiBnsiB, ‘Summa aupet tui.l.a 
Doccataliuin,’ „ , 'Da Catt«a Posses, 
wonia,' 1 • ■' Quid Bit po»5c*»io t Cor- 

puraLa rai detentio, corpons et amim 

June adminiculo coocurraote . . . Heo 
autera poiseaaio, quum qms corpora 
at ammo tuo adipiscitur, naturalis est, 
B. ao. 1 1 (Digest 41, i. l). give da 
jure natural! gentium mducta \el 
apjwobaU. non dico de jura prunevo, 
commuru omnibus animalibus Inst. 
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It is clcir tint tliP«o uTitfW iliil not loot- uj>on privnfi 
proportj ns strictly primttne, but tint It 'vis crruM l)\ 
huimn custom 11 ihcv sojupIkups c-\U It nviutal, Hits 
Is duo to tho omljiRuity of poino of llio plirs'cs of tlio 
Roman I a" and ilic Ilolopni Cisilnns Thoj *tiU r«j> 
rpscnt tlio I’atristic and stole ctnrrition of imij^rty 
as, properly speaLinp, n conrcntlonn) and not n mtural 
insttlulion 

/* Ulicn wo now turn to tljo tnyiinimt of pfinte |rop<rtv 
by St Thomas Anuiins w© find ourselsos in a 'try different 
atmosphere lie was, indeed confronted at the outset with 
tho dogmatic statement* of the lather*, and rspeclallj of 
ht Ambrose, that nature !ia«l c\eou all ihiacs to men in 
common, that God meant the world to be the common i>o««es 
Sion of all men and to produce it* fruit* for all, and that 
ararico produced tlio riplils of po«‘c«sion ‘ Up puf* tbe 
riuestion wt\b clias-actcnstlc tarrnes' ami yuw'Vtm in Wit- 
‘Summa Thoolopca U la contended, he savs, that It ts 
not lawful for a man to pos'css anything u' bl' own, for 
OTcrytlung which Is contrary to natural law i' unlawful, and 
according to natural law all thin gs are c ommo n, nnd he refers 
to ei uasil, St *\mbrosc, ^d Gratian’* Decrttnm ns repre 
Bcatmg this view He replica by making u diattnction 
m tho relations of men to things ns property, tho_^Dr«t 
consists in tho power of acquiring and distributing tUm^, 
and tins la lawful, for II tends to ciDeicncy and to tbo 
tranquillity of society, tbo seco nd, is their use, and 
as far as this is concerned men should bold them in 
common 

In the detailed answers, which in his mctliod follow tho 
general one, he replies to tho contention that by natural 
law all thing s are common, and says that this docs not mean 
that tho natural law prescribed that all thmps arc to bo in 
common, and nothmg Is to bo held as an individual possession, 
but that it 13 not tho natural law wluch establishes the separa- 
tion of possessions, but human agreement, and this belongs 
to positive law Private propcrty _ia_tliorcforo not contrary 

* Cf Tol I chap. 13 


VOL. V 
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to natur^Jaw, but is ad ded to natural I a^by_jiuinja- 
reason .* 

■ It^is true that in this passage St Thomas does not refer 
directly to Aristotle, but it u fairly clear that his arguments 
are in large measure founded upon the discussion of the sub- 
ject in ‘ Pohtics,’ ii. 6, induding the important distinction 
between the right of acquisition and the right of uso- The 
principles laid down by bt Thomas in this passage may be 
further illustrated from two other places in the ‘ Sumiua.’ 
In the seventh article of the same “ question,” he discusses 
more fully the significance of the prmciple that, as far asJ hfi 
use of things is copcemed, t he_co mmon right of propert y 
cfiSImucs. He^^considers the qnestion whether it is lawful 
to steal in case of necessity, and cites the ‘ Decretals ’ as 
imposing a penance of three weeks upon the man who com- 

'St Themw Aquin**. ‘SuraiM ru«t. Terue, tjuis ptr heo (Mgis 
Theologies' 2. 8i 96, S > " Ad eecuodun peeifirae eUtiu bomioum eoneerretur, 
HQ proeeditor Videtur, quod non dum usuequitqus re eueeoatentuiMts 
bceet elicui reta eiiquem quees pro unde vuleious. quod inter eot qui 
pnera poeeidere i ocooe ecuo quod eet eoiDauoiter, et ex indiruo sLquid 
ooDtte |u< oatwele <•' ■llj«4tum eed poeeidret, Irrquentiue jurgie enustur. 
teeuodun jut netunle omaie eoni Abud erro, quod eomp«tit lieauni 
eoouaume ■ cul quidem comrauuteii eirce re* extenona, eat lume ipoaruin i 
coDtranstur prupnetae peeeeaeiomjtD : et questum ed hoo non debet homo 
ergo lUicittim eat cuihbet bommi eppro habere ree extenoree ut propnaa, aed 
pnara aibi aliquem rem extenorem ... vt communea , ut rcilicet de (Mill 
Bespondeo diceaduiD/ qood cirex tem ehquie eaa communieet in neo^itate 
extenorem duo competunt bonutti * ehorum unde apoetolua dicit, I Ad 
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mUs theft from Imnprr, and Pt AoRn'tino ^.lyinp that it 
>\at not lawful to steal in order to pie nlim i M Tlionns 
dopnatimlh n«'orlR the contrary, and numl.iius that ia a 
ca«c of mcessity all thinpi are wmtnon, and tin! in fuch 
a cT'e it II not sinful to tale nuutber man’s I'rt'i'erty. lie 
juslilles tlui bj a dotaihd arpiment The institution of 
human law cannot abrnpate the natural or Itiiine law, and 
accordinp to the natural order which was instituteil by the 
Dinne proiidence, the mb nor thmpi were to scrio nun’s 
needs, and therefore the division or appropriation of thlnpi 
whicli was instituted by human law may not hinder their 
use for this purpose, and, therefore, if any man possisi-ts a 
superfluity of thinps, the natural law requires tliat this should 
bo used for the mamtenanee of the poor Tlie administration 
of this help is normally left to the discretion of the owner of 
Bujicrfluous property; but if thtxo is cudent nnd urpeat 
nccd,^nnd tbero is no otber moans oI help, then a man 
may^pcnly or eecrttly take another mans property for 
his nccSl and this has not properly the chancier of tlieft ; 
a nj," iro~ ad d^ in a case of the samo need, it is Jawfufto 
tako^no^hor man's property to help one’s neighbour who 
js.m want.* 

I Id Id . 3 3, SS, ^ I ** SmI room utxl* Atshraiu* > dmt (S^rmn. 6 1. Tie 
e*t, r[u<xl in ii«c«niUI« tunt omiu* Tnnp K »t h4l«tur in Dwrrl i Ihit 
communi*. c( iU non vid«tur van 47 (Ormtian, Dvrretuni. Diit 4*. A 4} 
poccaturo. •! nliquu rem nllvnu* • EcunvnUura ponla »«l, »i’i*m In 
ncciput, proptCT DvcvwiUltm aibl d«tiiiv«i nudorum Indumpmlum «ti 
factAtn communvm Kv^pondvo di qnod tu tvcIuJi4 1 nii^rorom m* 
cendvan quod e« qu« tunl jun» hu drinpUocl 4bw>latto Ml jncunin ijudra 
nuine, non poatunt deropmn Jon (u in Ivnnt dclodis ’ i qul4 tnulti 
natundj, vel )un dinno siKundtuii tunt nerrMiUlpm t^lictitM, et non 
4Uteni naturaivtn ordmem ex divina point «k endem re omnihtu 4ul»enirl, 
protidenti4 iniUtotuin, rc« infrnorc* coiQiniilUur krbilno uniu«rujuiquo 
Hint ordinntfj 4d hoe, quod ex hu di»pens4bo propn*nira rerum, nt ex 
eubvematur hominura necemUli . el ete entiveruxt neeenitetem palienlibus i 
ideo per remm divisionetn, et 4ppro- n tnnien ndoo iit eviJena el tir,^n .4 
pnatjonom ex Jure bum»no proce- neccetiUe, ut mnnifeslum ut IneUnti 
dentem non impeditur quia hominie neccviteti da rebut occutrentibu* e»»e 
necosaiUti «it iubveniendum ox inyuii tvtwsjfmhim ipat^ <MYir iVronVirt 
modi rebu*. *t ideo rea, qune nliqui persona, penciilum, et nlitrr fubven.rj 
•upertbafldanter habent. ex naturtli dm potest) luno heito jwtr«t *l.qui 4 
jure debentur pxupenim euatcniatiom , ex lebua alicma sub neccssitati sub- 
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In a very important Bcction of the ‘ Summa,’ to which wo 
shall rctnm later, where he deals in detail with the whole 
conception of natural law, he rccognisoa very frankly the 
weight of tho tradition that by natural law all things are 
common. He quotes tho famous passage from tho ‘Etym- 
ologies ’ of St Isidore of Seville, in which, as the lliddlo Ages 
understood it, this doctnne is set out, but ho replies to 
the contention \hat while natural law ^d_npt_creatQ.private 
projicHy, this, was established by human reason, because_jt 
was^iscfu! to human life, and thus jintural law was not changed 
but only added to.‘ 

/ The position of St Thomas with regard to the institution 
M private property represents an attempt to harmonise tho 
principles of the Fathers with those of Aristotlt^ Ho is not 
prepared, in face of the patristic outhonty,Ao maintain 
that It 13 “ natural ” in tho proper sense of tbe^word, hot be 
refuses to admit that it is a consequence of sin.^ It is a “ con- 
ventional ” institution, but an institution created by human 
reason, for tbe advantage of human life. But also, it is limited 
by tbe principle of tbe natnral law that material things were 
mtended by Qod to meet the needs of men, and therefore be 
understands the right of private property to bo the right 
to acquire and to control tbe destmatioa of material things, 
but not an unlimited right to use them for one’s own con- 
vemence^ 

vetufe, five xBaxiifeato. nvq occiiJl« uio modo, quiA hoo DAtUTR inclinat » 
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Wo tom to tlic "'c IjaTC ^oon t!nt llic 

Canonists and Cinliarn wore apm^ that ^la^rry v,-\% not 
an mstitatlon of the natural law, ond tho CannnUts hold tint 
it waa a con^oquoneo of sin * Innooont thin mmly 
restated the traditional doctrine xhen ho said that the lord*, 
ehip over men os property bolonjfi to the Ian of nations 
or tbo cinl law, for by the law of nature all men arc fre<‘* 
Iloslicnsi* indeed, describes ulavefy an mated by the dialne 
law, conCnned by the law of nations, and approved liy the 
Canon Law , but he probably does not mean by tins more 
than that it was a divme punishment and remedy for ein, 
the doclnno both of the Father* and the C.inonists * 
i_ St Thomas endeavoured to bring togrtber tlio tradition 
which ho inherited from the Stoics and the Fatliers with 
what he had learned from Anstotlc >Id ono place ho main- 
tains that m the state of innocence there was goiemrocnt, 
bat no slavery It is of the c'senco of slavery that while the 
free man is “caasa sal, the slave **ordinatnr ad almm/' 
and is used by the master for Ins own advantage, and this 
could not have existed in the itato of innocence * Jn anolhtr 

i Cr vot U |>kri i «hae St rsrt b Oiti«t)*noa trwtaivium l^oiwr ft !,»• 
chap a moTM- mrf S D* tMto. *1 ot« jwr 

* Iiinoeeat IV,, *App. In <pto<pi0 tua* (Daexftala, i S) f). Nam nM 
bb dec^* ill 31. S I ‘*8up<*r botmaft In m rum aliquria r«l niiiut affitfr 
•Qtem qvuci fupfr tuo« duIIud babtut «»T>«Bdurn, Inal. Da but qui aul Jnri 
dorauuam, Ti» de }op» ganVium -a^ T»l aba aonl. Dominrmjm VlnaV., I S).** 
eivfli. Nalnn foiai «auiM b<Knin«a * 6t Tbonaii AqnJaM, *8uinn>a 
bben (UDl, Ipat. da bbart** (IiuC b 6) Tbaolof^ra i 9S, 4 i ** 1 rctara a. 

* naatwMif, *8umma Sop Tit lUod tfuod m( inlrxluetum In p'BOam 
Dac .*T , *De aema ludMnxa ft Sara. parcaO non fumat b> atatu innoefo 
eeaomin.' Si “Sad noixu^aid wirua hai wd bomiaam fubcaae boRuni 
baptizatui maiiabU aerrof ncut pnoa latroduetuta eat in peraam peecatJ . 
6ie nam et aarDtoi de Jura (bnoo eat ItcapoaJao dicandum. quod dominium 
icCroducta. 3S Dut Saxto (Oratun aoapitur dupl citar Uno modo, an. 
DfcKtum, D 3S, B) et eooflmMta da euadum quod opponitur lemtuti i 
{□re geotium. I Dut. jua gentium at nc demiitua dieiCur cui aliquu aub 
(Oratian Decretum, i S) et da {ui« ditur. ut aerrua. Abo modo aaripitur 
canoiuco approbate, b Qufat. Z ab ilto dominium, aecundum quod eommuaiter 
C ai qm* da aarvu usque nd C ftSertur. ad tub|fctum quabtarwtm- 
fccI«ianu».eerToa.fnnU)an. Do-mljun. Rjw.*. *0. ain.e.‘i»un.*]l«.. tju. SafoA xffli 
C. zu Z SI 69) l^lto UMen quod «luia gubamandi el dingrndi I beroa, 
non eit deanxiendum in earn, ncot dominoa dirl poteil , pnmo ergo modo 
pnue, bao eet inter aboa aeraoa bob aenepto dotmnio. In etata InoocooUm 
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place, hOTfexer, ho deals with the question in more detail, 
and explains the nature of slaver}’ under different terms. 
St Thomas m this place is discussing directly the relation of 
the jus gentium to the jus naturale (we shall return to this 
subject later), and his reference to slavery is incidental to 
this discussion. He first states his reasons why it might 
be contended that the “jus gentium” "is the same as the 
“ jus n aturale,” and the second of these reasons is that while 
Aristotle s^s that slavery is natural, for some men are 
naturally slaves, St Isidore says that slavery belongs to the 
jus gentium ; the jus gentium, therefore, is the same as the 
jus naturale. Agamst this be cites St Isidore as distinguishing 
between natural law, cIvO law, and the law of nations. He 
endeavours to solve this opposition arguing that jut may 
be said to be natural in two different senses, in the absolute 
sense, or in relation to its consequences. The jus gentium 
represents that which man's natural reason declares with 
regard to the consequences of jus- Slaveryt therefore, b elongs 
to the j u f <7entium, and is natural, not la the absolute s ense. 
but because it is nsefol for the slave to be controlled by the 
wi ser man, an djo r t h e wiser man to b e helped by the s lave.* 


bomo bonuni non doaunnmur : oed 
noenndo . Dodo noerpto donunio, in 
otAt.] innocontuB borao bonuni dotni' 
nnn potiutset. Cnjo* ratio rat, <]ius 

eemu in hoc diSort a bbeiti. ({nod 

‘ bbet est esnsa nu ’ ct dKilnr in 

Metaph. (Cap. u ) s * Serrua aolam 

ordinatnr ad almin * . tone orgo 
aliqiua dommatnr abem nt aerm, 
qoando enm, ctu dominatur. ad pro* 
pnaffl utHitatam am. Kiljcet domi 
nan'ia, rafert. Et qua tmicmqna rat 
appetibild propnmii bontim , at par 
eonseqnens contnatabQe aat unirtnqna. 
qnod lUud bonnm. qnod dabarat asra 
anum cadat altan tantom s idao tala 
dommiuzn non potaat aaae asna peana 
nibjactoram proptar qnod, m atatn 

« Id. id, 11. t. 67. 3- "Pnataaea. 
Samtua mla, bommra ast uitoralia. 


qoidais eoui aunt nataralitar aem, 
ot philoa. probat in Z. PoIiU (chapf 
9 and i> : aad aamtnlra peitmaat ad 
]<u gaotiua. ut laid dicit (lab. t. 

Etjm Cap. n.) ergo joa gaalicm 

eat jns nattmdo. . Sad contra rat, 

qnod Ind dint (Lib it. Etym. 

Cap It) qnod ' jns aut natnrald est, 

gCDtinza diitingnitur a jure naturale ' 

Baeponden dicandom, qood aimt 
dutnia ast (Art pnec.) jus, sive jostum 

natanla eat, qnod ax sui naturs ost 

adaqnatom. vel comjaensnrttuin alien s 
hoc aotem potest contingere dnpbciter : 
mio naodo eacundum aboolutam stu 
aonsidaratioiiam stmt maeculus ax 

pnrms ad fibum ut emn nctnat • abo 

modo abquid est natmabtar altan 

^Buzjentmrutom, non aaonDdnm abso- 
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In anolhor pis'apo, to Kbicli »c ha\p alrpidy rcfcrrrd, ho 
conttnd^ that ♦.la\cfy, UVc prnato property, wn* not indeed 
instituted by nature, but croatMl liy man’* reason for 
the convenience o! bunnn Mo, nnd reprt^rnta not n con- 
tradiction of tlie natural Ian, but an addition to it ‘ 

It is not very easy to arrive at a confident jiidpinont nith 
reg-vrd to iho n hole of M Thotnan' position as repards ehvt ry. 
For IS Into in some places he seems to follow <Vnstotlc in his 
jodginenl that s\a\rry rests upon the pound that them am 
men for whom it is liotter to ho slaves than to Ik* free, and 
that slavery is therefore an institution of human reason, 
in otlicra he seems to speak of it as an institution which 
could not have cxi'ted in the natural or primitisc state of 
innocence. * 

\Vc may perhaps suppest that he meant that in the state 
of innocence there would have been no such diflerince in 
human nature as to justify tho relation of master and slave, 
hut that, as thc'o differsncvs oust in the actual conditions 
of human nature, the relation has l>ecome natural and justi- 
fiable. f^lavery would thus bo an institution not boloupiip 
to the natural condition of human nature, but rational, and 
in tho secondary sense natural in tho actual corrupt and 
sinful conditions. Uis treatment o! slavery seems, therefore, 
to differ from his treatment of government and property, 
for these are not the results of sm, %'hilc slavery is. 

Tho followers of St Thomas Aquinas, Ptolemy of Lucca 


JuUnt rui awl lecuDduni 

kli^oid, qu<xl ex ipio iMiuiiiir $ l>ul« 
propnet** powwiionura . , Conn 
iSerxio au*»Tn xUq^iid, compxnnao nl 
II (jQOd cx ip«o Mquitur, Mt prapnom 
rationu, ct jdeo boa idem Mt nxltKolo 
liomiol eocundum ntionen, nsturalpfo. 

boo dictat i et Idoo dicit Cuua 
Ju'iscontuh (Lib u It cod (Dige*t. 

I 1. 6}) *Quod Dalurali, ratio iotrr 
omnra ho-ninta 6oii»M\mt, 14 kpod 
*otfliifcrpmcquo"cu>«#ciHur, TocAturqio 

Ad iccunduiQ dioendiim. quod hnoo 
^ l-oiaiQerQ e««o •crvum, ibsotuto eoa 


•ulerando, mofii* qiiom xbura, non 
bobot rationem naturalem. onlum 
•eeundutn xliqiiiun utilitotem coom 
qiienlem, in quantum utdo e«| huie, 
quiMl regatur a aapientiore, et ilU 
ipiod tb boo Juvetur i ut diettue ii\ 
I^l (Cap r I rt Wivj •ervitm per 
tinen* ml Jus geniiuio e«t naturalis 
•ecimdo rnodo. W non pnroo modo.'' 

1 2d id , I 2 t, 91. S I “ Quia icibcet, 
disUDClto poeseMioQom et seniluJ non 
•unt’ln'ductn a naturn ■ n^ per bomi 
num rationem od utiUtatecn bun^ntt 
»I8 cUam in hoc lex nstur» 
DOD Mt mutata duI per oddiUoucm '* 
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and Egidlus Colosna, i««m to ac«pt thf Aristotelian con- 
ception of slareryinthoct any apparent qualification. Ptolemy 
of Lucca, in that part of the • De Bepraiae principna ’ which is 
graeiallT attributed to him. aays that tome in«i nre, ttiongh 
a defect of natnre, waatias in reason, and snch persons 
shonld be set to wort “per modem serrile,” because they 
have not got the esc of reason. This may be called naturally 
just, as Aristotle says in the first boot of the Pobtics.* Egidius 
Colocna in the same war assnmes without question that 
there are men who are naturally slarts, for they are deficient 
m mtelligence, and cannot role themselres.* 

We hare said esoogh to illnstrate the nature and the 
ertent of the influence of the recorery of the Aristotehan 
politics on St Thomas Aquinas and some other writers of the 
«sd of the cenhrry in modiWuST the traditional Stoic and 
Patristic priadples, which bad trp till this tuce framed the 
framework of medisval political theory. We shall presently 
hare occasion to consider how far this affected the less formal 
aspects of their theory, and we shall then be in a better position 
to judge how far the influence of Aristotle was really and not 

Otr rwt s Bv* attriV- 

cted icTVtwj c< JjarTB. 

Fcr • i 1j i . ' uw cp ^ 
cf Grv^^aaa. ' tcLwa 
dw m. TbosAS Tvn Aqi32acL* 

* CcScca*. * De 

Sirot n&to- 

Cot <at«lhrta sf nsras 'ereti* 
iQdivtna et r»e-tTrm FTO5«ati». cato- 

MilVT d." OT^rr-., ,TTy ** 

I t 7 “ E* bee ii»tar*Li 

«*<ui qiE» cteSeeto et 

Fee • (irtfrd acemitt cf Epdras 
Qilania. rf R. Sebeb. ‘ D>e PuHajsti 
tur test Fbnijpe de* SebSoA «ad 


merely formally important. 

* St riiczDM Aqciaw (Plolsj «r 
I.aee*X * De R^miiae S^uxip^D.* o. 


e eliqwid pced^ 
. . . lU mter 
hooiTtin ent, et lade {Tv^•t;lr ««ee 
•Stjodc ccDsiDo •erroe eeetsids net^ms- 
AiapiraB urteca coDteastt •bijnas d*5 

utw : tele* mstem eip o rtet epta* 
ladncer* jtr Bodoa^ esrilev 
ralKee oti boq poseost, et boe juttm a 
DstBnle ’roemt uT .'* 

It '«*( *1 «oe tzaw tboQstit that tb* 
Tbofe tt tha tiectise v*s br St Tb«ca» 
Ag gn » e . bn it as bow agreed «l— » 
ce}7« F*n. tbe £m book, sad tosM 
cbtpten «/ tie wecxid. «ie by t.ci. 
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TOE DUrSE ^ATUR^ AND Tlir MOIl.lL rt•^CT^0^ 

OF TllF STATl 

We Jnrc cndoiTOuml In ffcrion^ to lot out clonrlj 

tlie post Ari^totcltan and inc<lii'\al oonc«{tions of tlir fon- 
vemfonal nature of tlic preat in<tiiutun» of hum in lOflrty 
us being the results of human tice and iin, and fhaf tltffr 
vero concoiTCd of as being dirlnely apj^mled rim«Ues for 
iiQ It fa from this ilandpoiot alone tint we can under, 
etand the tnedueval eoneepilon of the nature and jnnelples 
of the ^tate and its autlionty 

We hare dealt with ll e subjeet In detail, as It Is presented 
by tbo Canonists and Cinlians, In the second Tolurm , and in 
the general and controversial literature of the ch \enth,li'elfth 
and thirteenth ccntuncs In the secoBd and third Wc hope 
that ■we have eaid enough to ihow that the Judgment of tho 
Middle Ages was clear and continuous, that while tho coercive 
pobtical antbonty of man over bis fellow men was made 
necessary by am, it was appointed by Cod as a remedy for 
810 IThe Btato was a divioo mstitation, who<o purpo*e and 
loncUon it was to maintain righteousness or jB«tJee 
In the lecond part of this volume we shall rclum to the 
question of tho relations of the two power*, the Spiritual 
and the Temporal, but we hope that it m erfilent from previous 
volumes that, whatever opinion might be held about this 
relation, there was no real differeace as to the principle that 
the authority ol the Temporal Power was a divine authority. 
Whatever confuted ideas St Angnsimo may Lave bad In 
eetimg out the distinction between tho Cmtas bel and the 
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CintaB Tcrrena, ercn if he meant to suggest (and we do not 
think that he meant to do this) that the Ciritas Terrena was 
not a divme institution,^ the confusion, if it existed in his 
mind, began and ended with himself, and it is an inexcusable 
blunder to overlook this fact. If Gregory VII. had for a 
moment inclined to think — and wo have given reason to 
think it was only for a moment — that the independence and 
autbonty of the Spiritnal Power would be best vindicated by 
denymg the divmo nature and authority of the State, it is 
clear that he had substantially no followers m the eleventh 
and twelfth centuries.* 

In this chapter we propose to give a short account of what 
the writers of the thirteenth century say upon this matter, 
and especially we shall ondcavonr to summarise the careful 
statements of St Thomas Aquinas; but it must be frankly 
confessed that there is little if anything of substantial import* 
ance to be added to what has been said in earlier volumes. 

We would begin by drawing attention to a writer whose 
most famoos work forms one of the series of encyclopxdio 
dictionaries of the Uliddle Ages. For the ‘Speculum’ of 
Vincent of Beauvais belongs to the same senes of works ‘as 
St Isidore of Seville’s ‘ Etymologies ’ in the seventh century, 
and Babanua Mauius’ ‘ Be Bniverso ’ in the ninth ; the 
fashion of eneyclopjedias is not peculiar to the eighteenth 
or the nineteenth century. Vincent of Beauvais' work belongs 
to the middle of the thirteenth century. It has naturally 
little, if any, independent or personal value, but it is interest- 
ing as summing up much of the general knowledge and many 
of the conceptions of his timo— .that is, just before the develop- 
ment of the Aristotelian influence on pobtical theory. 

Among other matters he deals with the nature of the State. 
Among the first passages which he cites on this is Cicero’s 
definition of the "Populus” as “Ccetus humani multitudinis, 
juris consensu, et concordi cotumunlone sociatus ” ; he takes 
this from St Isidore’s ‘Etymologies,’ ii. 4. He is aware 
of St Augustine’s cntidsm of this,* but though Vincent 

1 Vol. 1 chspa 13 fiDd 14. * Cf. Tol 

* VoL a;!, port u. ebap. 2. 


» pp 165.170. 
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rocntions this >i doc*! not »«m to allc'cl Ins juilf^ncnt, for ho 
goos on In terms which wrouhl fwm to U rildtd to tiio'c 
of John of Silishnry, to dr«rnbi llu iroix- rli‘nrt«r of tin 
prince as tint of tne who fmI* to jiroinotr iifjiutas \ 
little later he cn(s from (•ritiin* Dmctiim the famous 
passage in which I’oj>e Oelasiiis 1 had lai<l down the fuiidt 
mental tnodiTsal principle that it was lhri*t Hini'clf who 
separated the two powirs the sptnlin! and the Temi>fri!, 
and that it s\as Thri't Ilitnself who allot ltd to i afh It* stij rrnic 
functions And hi cites a passage from Hugh ef M \ic1nr, 
m which he si>eaks of the Church the Inly Liiisirsitis 
of the faithful the Indy of Chnst, os l>eing dis>ded mtn two 
orders (ordines), the laity and the clerg>, ind each of these 
is to bo animated he ju«tico* All lhe<e plir3*es rtpn»«nt 
the commfuplaees of nusliaul political thi*or}, hut tlies 
Krta to trmg notmal pnaciple tint the ‘•tale is of 

diYino origin, and that its end or purjosc is a moral end— 
the maintenance of ju-tice 

3f these ihrases represent the normal opinion of the Middle 
Ages, we may ask first how far they corTc»j>ond with tie 
opinions of the extreme Papahsi wntrn* of the thirtcsntli 
century ^\c may take a few examples The fir»t is from one 
of the rno-^t extreme of «U Papalisl w-ntm, PtoUmj of Lucci, 
the contmuator of Pt Thomas * l)c PipminO l*rincipuni,’ 
with whoso theory ol the relation of the Temj<oral and “Spiritual 
powers wo shall deal later IIo is clear and emphatic in 
maintaining that all temporal outhnnty eomcs from God, 
who 13 the first ruler,* and this Is evident in the nature of the 
end or purpose for which the State exists— that is, tht life 
of virtue, and the attainment of eternal felicity — that is, the 
Ti ion of God * 


* Sincput ol DoauroM Scmitum,* 

i 7 7 **3 Si 

* rtolemy of Looca (Si Tboni»» 
AtpuBMl, Do Rfp m tia rnnt puco 

^ it lodo Eoan ffato a 

IVo omna proTeruro dom muni ■ cut 
* pntno doto rant* quod quidmi 
oatenJ potest tn pi ce Tia quampblo* 


•ophua tantnt quia »sl tn quantum 
en* »rl m quantum loolor rcl in quan 
tom ft) « Cf e r 
* Id >d-, it S , *'C<mclu't lur crpn 
A<»e quod qu»Iibet f»i quanto ori 
natur ad ccecUcotioreni flnom. tanto 
ptua pa« cipol de "tt one d a nv 
llniuatoali autem e»t tejmum cu uj 
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With these ts ords may compare those of Egidins Colonna, 
who, in one of his wTitmgs at least, represents the standpoint 
of the most estreme supporters of Boniface VIII. in his con- 
flict with rhihp the Fair of France. In his treatise, ‘De 
Bcgimine Principnm,' the King is the minister of God and 
the ruler of the multitude, and God requires Kings and Princes 
to rule the people with prudence and justice. In another 
pbee be contends that the King must bo a man of sneh justice 
and equity that he can direct the laws.* 

We may also observe the words of an anonymous writer, 
certainly one of the most determined and extreme of all the 
supporters of Boniface VIU., of whom we shall have more 
to say later. He has the courage to try to explain away the 
significance of the Gelasian principle of the division of the 
two powers 5 but even in doing so he does not ventnre to 
suggest that the Temporal power does not coroe from Christ, 
but only that both powers belong to the Pope, while the 
exercise of the Temporal Power belongs to the Prince.* 

eoaqu* eerasiuaiUti*. (mi <>aQrpi, d** t«t boac^ Nt I»n »t m ttttc* 

peliUnv, tiT* «ujaKWB4a* DtiltK'adiaK. . . . S««uads dmt fina 

ceDdiueal*, fua com lotcodtt ii»b3. afwm vuus (62jeitot««i po&n* u> ipM 

ImmuRi St t'tulotei'hu* («as<t D^o. Dos ooliua q<uk borne oet, eed 

is I Toliticoruai to ipu Dinse etios rjvctoIi modo Mt Dei imoister. 

intellipnir ortio. »t ouie nrtuti doou . . . Terbo hoe docet es oo ^uod 

nonim FUbjifitur repisen . . • eet malblsdiDij nvtor: sea ro^ne 

Amphue, in repmuie lepiletsr eemper mulbtsdisem debet intendera com- 
debet intendeie nt ares dingeotar od muse bosum. . . 8i pnneepi en felix 
nvendun eeeusdum Tirtstem. isuso diUgeodo Deuis. debet emlere se esse 
hie eet finie ’egu Utona. ut pbJaaophue felieem operudo qua Deiu vult i 
dicit IS U. Ethic. .... aosome outem Deus lequint o repbue 
Finis Butem od quern pnncjpaliter rex et [roiapibuB, ot per prudeebsm et 
intendere debet IS pe ipso, et is tabdibe. legem populum abi oomsussuxa juste 



movere regem, et quemeungue domi- St pouit ipeee leges dingere.'* 


sum, ut hone finem subditi eoo- • Asoopmoua fregasent (m Ejcherd 
eequBstur . quis tune optime rept. SchoU, ' PutJisisbh cur ceit Philippa 
El tabs m ipeo et finis inlentue" dee Beli6nen,' p. 476) liem sea 

I Epdiua ColosDE (RomEsus), 'Da ajjarbiBst pnncjpea eecuUrea de boo, 
Repmise rnscipuiii,'L 1. It s "Soeo- quod leptur, quod Chnstus. Uedistor 
dum quod decet legem mexime eobcd Dea at hominum. officio utnusque pro- 

rebatatam posera in ipso Deo, qsod teaUtis, scOicet, EBoerdotabs at im- 

tnpbci TIB pdeia possamus. Rn amio penabs, diseemil. at uo videtur quod 
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If, then, It l< cli-^r that cr<ij tbo nin«t ntrerne rnpnlut 
vTitcrs recognised that tbo Tempon! a.« «ell ns the ‘•j ntml 
rower came from God ft might »<-cm nlmo‘1 imnccc'« irr 
to illustrate tins pTinnplo from the pncral literature of tl« 
time and yet this is fo important an aspect of the politic il 
ideas of the Middle \gos that it «s worth «hile to illustrate 
It a little further There is on interesimg little trciti*o Ije 
Kcgimine Cisalstum by a certain t mlnn John of ^ iterbo 
written as would leem proballc not earlier than 12C1, to 
which also we ehall base occision to ret urn It is inters stng 
to observe the cmphstie terms in which he »cts out the divin* 
nature of political ns well os o! ecclesiastical aulbority Two 
great gifts, he says, God has bestowed upon mnn—thfso are 
the ‘ saecrdotmm and the imi*enum tley have, in 
deed, different functions, but they proceed from the same 
source Their functions arc different and this is indicated 
by the two swords which were \rought to the Lord U Is 
not less important that while the author is char that the 
authority is good for it comes from God, the ck rcisc of tl at 
authority may be evil The function of the authority is to 
promote justice and the abuse of it has no dinne authoritv * 


P<r« BOO likVt streraa'^B 

ut C stI that OUD Bil mum. «t Dut 

s qaaniAm tina (GnUan Dmrtum 
Dut. 98. 10 B| V«m • dxit 

eSaa dutuicta. bob <lirt«ai 

qtu* utnqiM ecBnunplB nt «t rmlrt 
u PipB. qui haliol potoUtons ulnuKjuo 
glaiLi. •juntualu ct tamponlus IktV 
ezemtium t«mponIu gladu competat 
pnncip aapuJan." 

1 John of S terbo *Ds nrgiirum 
Clntatom t*3t "KaKiiiia taemBibus 
bomioiboa fust dona Dpi s ntpema 
coUata clemraua. id eat. aamdot urn 
ct impenum Qlud qutdeta dtatma 
m mstnns, hoe aatere hnmanu prra 
dene ao diligmuam exhibraa t •* uao 
eodemqo# pnoapto utraqus prooe. 
deoba. bumanam ezornast »,lam 
Sec malujdiSeruiitab alter atro aaear 
dotiuro et uspenom per boo autera 
datur intelligt dnoa gladioa, aciUcet 


•pmlualem *t lemporalem luiaie tu'e 
cteotea btimano ^^r j rn Jozla Terbum 
Porami 

DoJa n^plor ex boc quod duo cla<lii 
in Deiim donunl (>naeal appoaiti 
qood rum kiut ad inneem di 'erai 
propter dirrrta odcia, dirervoa raerue- 
tuDt haber* minulroa ut alter r«r( 
qw digBoa Vrrbu prrruterat gladio 
alter quj foeriUia / m pumirt initn, 
mroto. Imprnum aium Deua do r*Jo 
rOBstitoit. Impenum autom aomper o»t. 

U«t autam abunu poteatal « non 
a>t B doo. ifaa tamon polmtaj a doo 
•at. Inda aenptum rot in Juro r \ 1 
•t oanunKn pnnlepium meTTlur 
Bmttrra qui concea i a ubi abutitur 
poteaUlo ( DoerMaU. t S3, llv 
•!» *5'»> Domino TKnlto Jtw 
Cbruto dictum fiut T Ufo dicrnt 
rotntatnn habco crue Seendi at 
duasttcndi ta cui ipae Dominiu ait 



30 


POUTICAL PJlKfCITLrS. 


[pact l 


It would bo sopcrfluous to deal witb tjjo emphatic repetition 
of the Gclasian doctrine that the Temporal as well as the 
Spiritual Power was ordained by Christ in such a eulogist of 
the Kmpiro as Jordan of Osnabruck,* or its frequent assertion 
in the Irajicnal Constitutions.* It is, jjowerer, worth while 
to notice one or two other of the statements that the purpose 
and the test of legitimate anthonty is justice. 

There is a rcry interesting commentary on the statutes 
and constitution of the kingdom of IfapJcs, to which we 
shall refer again, by Andreas dc Isemia, a jurist of the school 
of Ifaples of the thirteenth centnry. He holds a high con- 
ception of the legLslatirc power of the King of Naples, 
but be is clear that any law which is lacking in “ratio “ or 
in justice is no law at all. The pnnee is appointed to do 
justice and judgment, and is not to be called a king when 
he departs from justice. In another place bo applies this 
principle to the case of a king who intends to seize and 
ill-treat his vassal contrary to justice: the vassal in such a 
case 18 not disobedient if he refuses to obey the king’s 
summons, for la such actfoo the king is no king, and he 
will lose bis rights over his vassal, jnst as the vassal would 
lose his fief if be did not render justice to his lord.’ 


'Fotmutem ia m» otn bab're" ctUani 
CUM datam eauet tibi decuper * Per 
haac ecum auctcntAWni djatuc pot«9tM 
bans et potcuMi coaU Mae k D<w (am 
Chrutiaoia qusm Fagsmn et Jodma. 
Bed qucKl m suU potentate diciC. noa 
debet fta rndLctioete lotelljgi . q^oiusm 
i wnfii e poteetM bona cet. com a Deo 
ipt* boniCaMtoBuot, aedex 
ercitiom poteetatis poteot enM malum, 
quod non est a Deo juzta iUad pro- 
pheticujo. ‘Ipei regnavenmt eed non 
ex me, pnnopee extiterunt, eed non 
eognon eoe.* Xlieitur ergo bona eenn 
bene et June ctitur, videtur atrteni 

mala cum sbutitor. *ed et tune poualaa 

non eat mala, aed abono mala eal.” 

Cl id , 127. 

* Jordan of Oanabnlek. ‘ Do Feeroga- 
tiva P,omani Imperu,' vfu. 


* eg , iL 0 IL, * Conat.,' eol u. 6 , 
Ml. 222 

* AixlrMa do laenua. * Peregnna an 
Agnoeia (quam lectnra vocaot) ad 
oranoa regnj yeapolitani Cocstitn- 
tiooea,' fol I. r ‘‘Conauetudo astern 
irrationabilia eat corruptela . . , lex 
careiw ralione ooo eat lex. eed leg» 
eorrvptio memdtua Augu^taam m 
labro do LberD arbitno, eo quod da 

aubctantia iegia e« quod ait Juata, 

CMC lex eat qoie juata non eat . . . 
Nam Dec pnocepa poaaet re mea aioe 
culpa et cauaa me pnvare . foL 4, r. 
Sedebam pnneepa non pomet atatuere, 

qood debet ilia aolvam ego, quia re 

privaju non poteat . alxaa reincidirem 
m eiTore Slarticu qm diat omnia esae 
pnnopu quoad propnetalem 
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In ono of the ino«t imporimt Hhich bcIonR to tlio 

conflict between IJomf'ice Mil ami I’litlip tlie Fnir, Jnliij 
of Pans develops the principle of the moral p«rpo*< of tlio 
btntc flill further II* argues tint the continimn tint tlie 
royal authority onh dials with matcriil things is fal*e, for 
the function of this authonty is to Fct forw ird the common 
good — that IS not mertly the common good in general but 
that good which consists in the life which is according to 
virtue Tins is what ^Vristotlo meint when he » iid that thi 
aim of the legislator is to make men good and to lead them 
to virtue • 

\\c cannot here pursue John of Pans arguments further— 
we shall rclum to tlicm later, — but it is interesting to ob«rrvp 
that the ^kristotclian influence only served to bring out and 
to strengthen the traditional meelixval doctrine that tlicfunc* 
tion and justification of political antbority was its moral end 
Rt Themas Aquinas does not add anything rnatmal to the<e 
principles, but he sets them out with characteristic precision 
and force IIo u equally emphatic in asserting the disino 
nature of political authonty, and the moral cod or purpose 
for winch tlus exists In one place m the Summa TheoUgica * 
ho discusses the question whether Chnstian men are bound to 
obey the secular authorities He mentions various arguments 
which might bo alleged to prove the contrary, but answers 

urP^r'l) rnncrri miRi poutua * Jotin of IWni s TrarUliM <l» 
nt ut luiAt juitit(4in cl Ju 1 civm M rotc*t«t« TUf^a Ct I apaiU I8i*‘<)uoil 
e*t justuRi Judicium ct ijfo ejurtm autem arcmluc Ticcwmo quod eof- 
tenmooa Just tUB cgrcditur non d alar poralia rrguntur per tp nlusliA. ct ab 
rex fol 3S t Lnde cl a coiutcl ipaiadcpcndunt ut aeausa. nccpoiuiol 
quod rawuOuni vcl t rex contra Ju*l> arKumralum ut tit (actum multi 
turn espere ct male traetare, dizcrat phcitcr dcnciL Dnmo quia tupponit 
emm ei boo rex DOtiGcajidosuafa Tolnn quod potcetaa rc^is ait rorporalu cl 
tatem per ea qus diruiitur in glo non apintuabs, ct babcat curam cor 

Juste timcbic ire timcnseapi dolacto porum ct non animarum quod falsum 
ct occidi tune non cst inobedieoa cat ut patet cx aupra dictw, rum 
rcgi quia in tali acta non eat rex ordmetur ad bonum conununo ciiiuin 

To] s actus el tala debetum rcgium non quodeunque ard quod cat sivrro 
omnem honorem eiclud t. Item ct tecundum virtutcm tnta dicit phi 
tune dommua pnvatur propnetatc loaophua in Eth c« quod intentio 
vaasab ■ cut vassallus frudo quum non IcpuUtons eat I ominc* bones (acerc. 
ficit justitiara dom no d Ataiiea et ioduccre In virtutcm 
of Jerusalem m vol m p 63 
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them first by citing some words of the Apostolic -nritiDgs 
bidding men to obey ppmees and kings for God’s sake, and 
then by urging that the “order" of justice and of human 
affairs required that the infenor should obey the superior, 
and that the faith of Jesus Christ did not suspend the “ order 
of justice ” or the necessity of obedience. IIo adds, howerer, 
and it is very significant, that this obedience is only due so 
far as justice requires it, and that subjects axe not bound to 
obey an unjust or usurped authority, or an authority which 
commands unjnst things.* 

In another plaee ho discusses the nature of sedition, and 
tho question whether it is a mortal sin. He concludes that 
it is so, and in this case tho reason tvhich he gives is not tbeo*- 
logical but philosophical. Ho quotes from St Augustine 
Cicero’s well-known deflniTion of tho “populus,” and says 
that it is therefore clear that sedition is opposed to Justice and 
the common good, and is a grave mortal sin, for the common 
good is greater than the private good. Again, however, in, 
the same “ Article " be adds that a revolt against a tyrannical 
and unjust authority has not the nature of sedition, for such 
an autbonty is not directed to tho common good, but only 
to the convenieoce of the ruler.* 


* St Thomu Aquuus. * Sumnw 
Theologies.' 2. 2. lOi. 0 s "S«<1 eontre 
eet quod dicitur ed l^t m. ' Admooe 

lUoa. pnacipibue eubditoe ee»e.' et 

1 FeU u. ‘ Subjecti eatota omm 
homania ereeture propter Deum. nve 

regi. quMi priocelleoU uve duaboa. 

tamquam ub eo ' 

Reepoadeo dicendoio. quod Gdeu 

Chneti est justitia pnncJpium. ct csum. 

secuadam lUud Rom. ui. ‘Jiulibo 

Dei 'per fidem Jeeu Chniti,* et >d»o 

^ fidem Jesu Chneti non toDitar 
ordo' lusutiie, eed megu fiimetur . 
ordo eutem juetjtis reqmnt, ut m- 
fenoree euie eupenonbue obedient : 

rerum statue conerFran. et ideo per 

fidem Clinsti non cxeusaatur Gdelee 

quio prmcjpibua aeculanbua obedire 


teoaaatur. ... Ad tertium ergo dicen. 
du<ii. quod pnncipibuB eeculanbua u- 
tantuffi homo obedire tenetur. in 

quantum onto juxtitiie tequint . et 

ideosnonhabeantjustum pnncipatum. 

«d ufurpatum. vel b uijuata preci. 

plant, non tenentur eia subjecli obedire, 

ma forte per accidena, propter vitan- 

dam aoandalum, vel penculum " 

* Id id . 2. 2. <2. 2 " Reepoodeo 

dicendum, quod aicut dictum ret. 

Ml ert populi Civiutia Tel regm : dial 

antem Aug. u. De Qt. Dei, quod 

' p^pulum determinant aapientee, non 

omnem ccetum multitudinia, eed certum 
|uns consensu, et utiLtatis com. 
munionesociatum ' . unde manifeatum 
eet, uaitatem, cui opponitur aeditio. 
ease unitatem juna et communis utib- 
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front dirortnc««. Lcnl^hipa, possc?<!ioDS, and jnri«diction8 
aro lawful and blamclo^ among tbo unlx'liOTTrs, for thfjo 
vrcro croatod not only for the faithful, hut for all rational 
creatures, ns it is said, God maVeslhesun tori«e upon the ctil 
and upon the good, and therefore neither the Pope nor other 
Christian men have any right to destroy the fOTcmmcnfs 
of the unliehevers.* 

St Thomas Aquinas maintains the same doctrine, and even 
admits that an actually oiisting authority of unbelievers 
o%cr Cliristian people is legitimate, though it may bo abolUhed 
by the authority of the Church. Dominion and political 
sniyrionty rrere created by human law, but the divine law, 
which is of graee, does not destroy the human haw, which 
arises from natural reason, and thereforo the distinction 
between believers and unbelievera does not of itself destroy 
the authority of unbelievers over the believer.* 


* innwat IV. « ‘An'*Pa*«* aJ 

qwaqvi* libra* D^rnulion,' ni. 94. St 
^ JuTulictieaera Muta Jiwiaaat rartam 
uhi dimur dttiu (ladiu* ad 
nndirtam. 3. d* n*ia. «( (>b». aolit*. 

I'tlraV i. tti S). S««l qvunda rapmt. 
tiraraA. eia fortA, quoJ Orus doiit 
•Ijqurm aliquO* qm f*ram)4 Jaftt* 
tiiun (u{wr dAlinquratn i rcl jur* u- 
tun* paterfamiliM raiirr (amiliun *u*ra 
b»Vb*t junmlictionno omaAra a rnn 
npio. «Ad liodis Doq habqt, iu« in 

{«urj* At taodin*. ff De fur. nw;*. 

ciPnduin 4 ^. IS. II). Et 

c. d» r*. po. prr ««tum C Cod .’ rni 47). 

Hoc •utom fcrtuin Art, quod tpra I>ra» 

per »9 a pnnfipio aaomut jnn«d»o. 

tjonctn. lit no. S X >0 fora ramp. Iirrt. 

('DraVii 9.10). It*n por rlortMinnn 

potcrunt habora prinripo*. ment ba. 

buorunt Saul rt multca nlioa. tiu Q. 1, 

lirrt. . . . Sio erfo audartw (Craban. 
'Dccrrtuin,' C. vui. 1, IS. IS) at in 
TJunbua aliia c. proUxta. inqtiain(T) 

Sie domiTua. poa^raaionra at janadio 

tionoa bcitn aino ja^ato peraunt rare 
apud infldclca. Da^c rmm non taalmn 

pra fiJclibus ead pro omu rationaWh 


araatm farta turn, ut rat pirdialam | 
*Ipaa aiura aolam nnaa nnn (ant 
aujwr boae* at mtl.'a*. *Ip*a atiam 
vaialiti* paant.’ Xtatira a. r aiRia fi. 
au Tt. ^ propiar boa dinmua, non 
liiat Tap* Ttl Sdobbu* aufarra aua 
aiaa d.vBmia, ara junaiictiona* inS 
dalibu*. quia ana paraalo poMadent. 
$ad baoa lamaa rradimua. quod Tap* 
qui aat rimnua Jnna OinaU. potra. 
tatara halat non tam aupar Qina. 
tianca. aad atiaia rur*» omna* in 
edala^" 

* St Thomaa .AquiDaii, ' Summa 
TbaoJopioA.’ t. *. 10 . 10 *• rveapondoo 

dxandom, quod nro* boe dujdintar 

loqui pcasumua. t^nomodo da dominio 
val parlatiena lafiiaUum aupar fidajoi 
da noio in«tituanda. at hoc nullo 
modo paiuatli dabat, oadarat anna 

hoc in aaandalum at in panaulum (idai. 

. Sljo modo poarumus loqui da 
donuDiD. iTd pralationa jam pre-axi»- 
tania ubi con^domndum aat, quod 

dominium at praUtjo introduata runt 


ax ji 
edabo 


turn, quod a«t 
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It tliprcforo clcir lint In th<* Jiulinntnt of all tlio wrifrrd 
on poliiiral llioory in tlio ihirtocnth o<niiir\ llioro f« no doiilit 
vliatc\or lint tlio end and purpose of tlio *5^10 i< a inoni 
one — tint is, Iho nnfnt«ninro of ju«Ure or. In llio trnns 
derived from ^Vristnllp, the fcttinf* forward of tho lift nceord 
ing to virtue, and tint the authority of the ‘'tale fi limited 
by its end — tint n, by Justice, and tint it is derived from God 
Ilmi'elf 

tx tten tell I |uii huRiutuin aotliMtion'm k^ImI* itt>rterlut*m rw, 

f«t «x calurtli rkOona lAMt ul* Jui dotnin i vd 

diitinrt o fljrl um »t InflJ'I urn |«IU ((uJ* inflJrlM R>*riU> *u«- la 

dum m mriM I'nl* non lollit daou fiU-liiaiii m^rtnlur [wiM(a(<>ra arait 
luum *t pr* laljon^m ripra f 1* |m> xip'f tlJrlra qui tratultrtintur 

Tolett Uni*n jvuW !«•» Ki t»ni a»u v«l to C <m t>rl 
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CHAPTER IV. 

TIIE NATURE OF LAW. 

We hara in the last chapter cadcaTonied to set out onr 
confident judgment that to the Middle Ages it was clear 
that the nature and purpose of the State was a moral one, 
that it. came from God, and that Us function was to maintain 
and set forward justice. This may at first sight seem a con* 
ception which, bowerer important, is somewhat abstract, and 
therefore, in order to appreoaie its fall significance, we must 
go on to obserre that both to the thinkers and to the practical 
men of the Middle Ages justice had a definite and concrete 
embodiment in the law. 

We shall hare occasion presently to consider the beginnings 
of the theory of what is called sovereignty, but it is impossible 
to understand the political ideas of the people of the Middle 
Ages at all, if we do not begin by understanding that to them 
there was Only one sapremc aothonty in the State, and that 
was not the ruler, whether king or emperor, but only the law. 
Behind the law of the State there was, indeed, a more august 
law still, the law of nature or of God, to which the law of the 
State was subordinate. But within the State, and subject 
always to this higher authonty, the law was supreme. 

We may, indeed, say that it was the characteristic defect 
of mediffival civilisaticm that it was, if anything, too legal; 
but as the men of that time saw it, it was the majestic fabric 
of the law which stood between them and anarchy, the anarchy 
of mere disorder, or the anarchy of a capncious tyranny. 
To them liberty, true liberty, wM not something contrary to 
law, but rather was to be found in law itself. We have in 
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prerlona Toinmps cndcaTocrwl |o «ct oat «om<*thirp of nil 
thl«, and wc have focn that lo Ihh matter there no differ- 
cnce between the political wntera of the ninth century and of 
the eleventh and twelfth, between Fcudalutu and Civilians ; * 
but wo may here recall a few of their mo^t slpnifleant sayinp^. 
Let the Ling, says Bractoo, recognise in the law that 
lame authority which the law gtvea to him, for thrro is no 
Ling where mere will rules and not the law The I^ord or the 
liady Is only Lord of law (or nglit), they have no authority 
to do wrong , such is the doctrine of the /Vs^iies of the king- 
dom of Jemsalcm.* The Bologna Civilians arc only exprc*s- 
ing the same judgment In more general terms when Aio laya 
ol justice that it Is the mind or will ol Cod which is in all 
things right and just, and when the author of the ‘Prague 
Fragment ’ says that the law flows from justice ns a stream 
from Us source.* 

Before, however, wo deal with the questions rel.itf-d to these 
prmdplcs, wo must In this chapter consider the systematic 
treatment of the nature of law in its largest sen<c by St 
Thomas Aquinas, so far, that is, as it is related to our 
subject. 

There are two very important sections of the 'Snmma 
Thcologica ’ in which ho considers this : In the first ho con- 
siders it In relation to reason, in the lecond ho deals with it 
in relation to justice. lie begins bis dheussion by considering 


* Cf. voU 1. ehapL II and IS | vd 
iu part i. ch<p 2, Tol 111 . put L 
etiap 2, Td. lu. pwtU chap 6. 

* Bricl«n, *Da Lrjlltnw,' (. 8. Si 
**Attribaat Ifitur res legl, tpiod lex 
attriboit d. vldelieer, doainatiaDrai 
et pote(t4t«ni. non ett num rex wta 
doTsJnator Totuntaa, at non lex’’(ct 
▼ol iu. p. 33). 

Auizea of JeruMlem. ‘Amsea il« 
la Cour dea Bourgeois,' xxvl ( "Car 
la dame na le ive n'en rat aelgnonr 
■a non don dreit . , . toaia t»cn aaclu^ 
qn d n'est nue aelgneiir da faire tort" 
(cf vol. lu. p. 33). 

* Aio, * Somma Institubonnia,’ 1. 1 1 


"Onaal dirrrett iustttia aet IVi dia. 
pootio qua) in omiubua reboa raeta 
conaislil at Juita fU«pomt i ipse retrf. 
tnvt imicuiqun aaetmdura opera aua, 
Ipaa non Tartabdia. fpan non art tarn, 
pwald In cLspensatiombus rcl rolun* 
taObua tola i fmnio ajua roluntaa art 
conatana cl perpetual Ipae enua non 
haleut pnna plain nac habet eel habebil 

‘Fragmentum rragease,* (J. 0, 

“SfX qiaa ia /urtitia ]um Initin habat. 
rtax ca quasi nTclua ex Ionia maaal, 
Ideo aam anlaponit." 

Cf. vol. Ii. p. 11. note I, and p 13, 
note 2 
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the relation of law to reason, and maintains that the proper 
character of law is to command and to forbid ; bnt to com- 
mand belongs to reason, therefore law is a thing related to 
reason. It is reason which directs things to their end.* 

Haring thns set ont the general nature of law, he goes on 
to disenss it under four terms — the eternal law, the natural 
law, the divine law, and human law. St Thomas deals first 
with the eternal law. It is manifest, he says, that the whole 
universe is governed by the divine reason, and therefore this 
“ratio gnbemationis ” has the character of law; the end 
of the divine government is God Himself, and His law is not 
other than Himself.* 

The natnral law is different from bnt related to this. All 
things which are aahjcct to tbe divine providence are indeed 
controlled by the eternal law, bnt the rational creatore is 
subject to tbe divine providence in a more excellent way, 
for it partakes in tbe work of providence, it " provides ” for 
itself and others, and this participation of tbe rational creature 
in the eternal law is called natural law. The bgbt of natural 
reason, by which we discern what is good and what is evil, 
belongs to tbe natural law; it is nothing the than the im- 


* £l TbomM A^ninu. 
TheoJogicfc' I. J. 90, i ! “ Sod contr* 
«st qtiod ^ logom portjQol pnooipoio 
etprohibcTO' aod impenro e«t nboou, 
ot cjpn bstiCmn •*( (Q. xm. I> 

lex e«t alKitud tatiotu*. . . . Begol* 

cot nti/>, qoM prmciprtnn jmmmD 
pstet (Q ee, 1). BaLmtM etum e*t 

toaopb. (‘Lib^’ TIL, ‘EtlueV ^ SV 
In QDoqtioqQe MTtom goneiv u 
tn pnoeptmo. eet iseimn. et regnls 
illjui geserzs* sieut tautaa tn 
Dnmen oot motzza pnmas in gToen> 
mntrr rm TnAm Tolmqtlltor qnnd leX 
nt aljqajd pertuoni ad ratuaeni.'’ 

* Id. kL, 1. 2, 81. 1 1 “P.**iwDdo<» 
dieendnm. qond aiedl aupea djctom 


eat Q. 90) aim eat alnid lex. 

qnam djctamea practicaa ratiooia m 
pnnnpT, qm gu6araat alf<{aa 2 n com. 
taauUtem porfectam. Slaaifeatam eat 
eotoiD. aqp p oaito qnod anmdiza divina 
prnndentia tegatur. at in L hatatnzii 
^t (a 22, 1 aad 2) qood Inta com- 
monitaa muvCTai g ub cjaator ntione 
djoiaa . et ideo ipaa ratio gabema. 
Uooia f e r u m in Deo. Ticnt n pnneipe 
umaeiBtatu exirtena, legia babet ratio- 
oem . et qoia djvma ratio nibn con- 
c)p>t ex tempore, eed habet rtermnn 
craoeptom. at di cjtur Pror. rui., mde 
eet, quod bojaemodi iegeizi oportet 
dtoere etemam. ... Ad tertiom diceo- 
dam. qood lex importat ordinem ad 
Snem actire ... aed fipi« d/nnje 
gobemationia eat ipae I>eaa ; nee ejoa 
IcK eat abod ab ipao. mde lex sterna 
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pression of the diTino liplit in u" Tin* natural law 1% there- 
fore, the participation of the rational creature m the ctemil 
law ‘ fet Thomas was inJeed aware of the fact that the term 
natural law had iKtn and mifibt be mid in more than one 
sense,' but bis own conception is perfcctlj clear 
In order, lioweair, to nndiMand the full sicniflcnnce of 
this couccptioQ, we must ob*erTc wiottu r distinction of prat 
importance, which S't Thomas males m another placi' — that 
u, the distinction between natural law and positfse law, a 
distinction which applies both to human and divine law 
3Icn can, by a common apeemeni, estahli'h a law as ju‘t, 


in matters otherwise indifferent 


V III I : 61. 3 ~Ind« rwm 
oraiu*. <iaia djrine tub 

duntor, • k?, trS'A'ntat *t 

Btnaunelur. WV n fultV tnurl 

/Mtura nt. q<i«<l omma 
*Lqualietrlt;^*unumi laqiufitum 

Kil c*t, « Itsrwniw • tju* V^ltivV 
iarUBatitnet in firofnot trtut «( frm 
law trtrra auitm. rati«nAL« tfrtXvr* 
ttttlUnwOT* quodMw taala iMtur 
rrundratia fubjMTt. in quAatom tt 
ipu lit froTiJrnii* pcrticiet, t>b< ip*l 

<( *1.11 rronJcoi I unja «t ia lt**A 

participttur rtuo tltrsa quitni 
I abet naturalem incLnstionrm bJ 
debituffi BClom et Gaenl ) et talu 
participetio Ic^ rlemr in nbooati 
rrratura lea naturaLt dirilurt node 
qatim paalniutn disinet it ). 

*SaeriScat« aacnScium juatitu-,' (|uaa 
quibuadam qiuMtotibat, qua rant 
JuitiUa opera aubjuagit > MolU dj 
cunt s quia oateodit nobia U>na t ' 
Cui queaUoni rrtpotideaa d cit, *6igiia> 
turn «at taper noa lumen vutCut tui. 
Domioe' Quaai lumen raUooia aatu 
ralia qxM) ducenumua quid tit boimm, 
et quid malum quod pertmet ad 
waturalcm legem, nihil ahud tit quaio 
impreeaio dmni lumuu* is oobia 
tiada patet. quod lex naturabt nihtl 
aliud e«t qi^m panieipatio legia tVena 
in rationali creatura-*’ 


, «o lonp as It Is not contrary 

VI tilt treatment c( Satoral La« 
bp l)i» CanoCMta. ro> U. r«n ll 
etiap id 

* tX id„ 1 $.61 St “ tnruVe *nlm, 
pfuso inrlinaKo henuni aii t«nuRl 
arvtin iun> atiu/am. la qua eorrmtiniral 
oceait>ua ralatantua prwui triliees, 
qebut raUltftUa an»tit fofiiert’a 
Ooaem tui rmf' tertin iunt tuan na 
Vurara etie^ndumWialneliCiaUatim. 
fieninent ail legem naluralem oa. per 
qu» *i<a horeuut eonrerratur. et eon 
tranuio in^ealitur Serumto, (oral 
botoml iocLnaUa a<i aliqiia maeii 

epeeialit aerundum naluram. (n qua 
eotsmunieat etim retena aiumalilnu t 
et tervitiiuTn hoe dieuntur e« eiae de 
legi salurali, qu» aatura omnia ani 
nialia docuit , ut eat eomzcixtio niana 
et lommai edueaUo et Lberorum et 
tirailia. Tettjo modo iaeat hotiuni 
inclinatto ad bonum tecundum waturant 
ratiosim qujt eat tibi propita « eioit 
homo liabet naluralern inelmalioneat 
ad hoe quod renutem eognewcat do 
Deo, el ad tioo quod in tocirtalo tit at i 
et aecundiun hoe ad legem natiiralem 
pertineot ea, qu» ad hujuarnodi in 
eluiationem ttjeetaat^ iit. ijolft ojuwh 
) omo igsorantiam vitel , quo<i alioa 
non ofTendat. eum quibua debet eon 
teraari . et cetera hujotmodi, qua, ad 
hoc tpoctant ** 
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to natural justice, and this is positirc law ; and there is a 
positire divine law as well as a natoral.^ 

The term Dinne law is used by St Thomas to describe 
that twofold law of God which is revealed in the Old and 
Testaments. It was needed for varions reasons, because 
the final end of man is beyond human reason, because of the 
uncertainty of men’s judgments, because human law can 
only deal with the external actions of men, because human 
lav cannot prohibit or punish all evil actions, lest it should 
do more harm than good. The divine law does not indeed 
contradict or annul the natural law, but it was added that 
men might participate in the “eternal law’’ in a higher 
manner.* 


* Id. id ■ 3. 2, 67, 2 t '* Ad scfundtun 
djcendoBi qyod volunui* hum*na ex 
c«ismusi «oadicta potett xli^utd (eeiera 
justum in his. qua secundum se b 0 d 
habent ahquam repu^cBtiaa ad natu- 
ralea juetitiam i et in hia habet locum 
JUS poBitivum I undo Fbilos dictl m 
V, Ethio (cap. 7) quod ‘legale juetnm 
est, quod ex pnacipio ulul dillert vo 
T(I aliter. quande autem ponitvt 
diflen.' Sed si aliquid de se rcpug. 
naDtiam bsbest ad jus oatueale, ooo 
potest roluBtate huicsna fien justum i 
puM n statuetur, quod liceat fnran. 
vel adultenum comcuttere . undo 
dicitur Isa. 10. *Va qui ccmduot 
legee iniquas ’ 

Ad tertiuru dicendam, quod jus 

divmum djcitur, quod divinitpa pro* 

mulgatur : ct hoe quidem partira eeS 
de his, qua sunt natur&bter justa. sed 

tamen eorum justitia honunee latet : 

pariim autem de hxs qua fiiuit ^usta 
isstitutioDO divioa; undo etiam Jus 

djTieum per bsec duo distingui potest. 

eicut et JUS bumauum : sunt enint 

m lege divina quadjun pracepta qnia 
bona ; et prohibita quia mala : qua- 
dam vero bona quia pracepta, et mala 
quia prohibita." 

t Id. id , 1, 2, 91. 4 : “Respondeo 
dicendum, quod prater legem nstO' 


ralein. et legem humanam, nreeesariuni 
(uit ad dirsetionem humana vita 
habere legem dinnam. Et boo propter 
quetuor rationes. PruDO quidem, quia 
per legem dingitur bemo ad actus 
propnoa in ordise ad ultimom Gnem ■ 
. . . a»d quia homo erdinatur ad finem 
beahtudiDie atersa. qua exeedit pro* 
portiocem naturalis facultatis humana 
. . . tdco necoaunum luit, ut supra 
legem naturalem et bumanain, din. 
geretor euam ad sum fioeca lege did* 
situs data. Secusdo, quia propter 
lOcerlitudisem humanj ludieu . . , 
cootjDgit de actibuB humazua diverso* 
rum ease divena ludina ex quibus 

etiam dieersa et contrana leges pro* 

cedunt * • . necessanum fuit, ut in 
actibos propnij dingeretur per legem 
divmjtus datam, de qua constat, quod 
non potest errare Tertio, quia do his 

poteet homo legem faccre, da quibus 

poteet lodicars, ludiciuffl autem ho* 

actibus. qui latent . ■ • necessanum 

fait, qaod ad hoe superveniret lex 

divma. Quarto, quia . , . lex humana 
non potest omnia qua male fiuut, 
puniro, vel prohibere : quia dum 
auferre vellet omma mala, eequeretur 

quod etiem multa bona toUcreutur, 

et impediretur utibtas bom communis 
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Human law Is <lo«cnb«l by St Thomas In another article 
o! the same question under the terms of its relation to reason. 
Law is a command of the practical rexson, for the human 
rexson must draw out and apply to pirtlenlar circumstances 
the general precepts of the natural law.* St Thomas, hosvcTcr, 
aHo points out that this general conception of the nature of 
human law requires a further analysis. The term human law 
includes two dilTcrent kinds of law, the •' Ins gentium ’’ and 
the “lus civile’ The first is derived from the natural 
hw, xs conclusions are derived from premi«*os, and forms 
tint body of laws without which men could not live together. 
The second is derived from the natural law, "per modum 
pirticulans dctermmationis," and is that which any State 
establishes ns being suitable to its own conditions.* 

Law, then, in all its forms is the oipre»«ion of reason, bnt 
it is also, in the judgment of St Thomas, the expression of 
justice, and wc must briefly consider thi* He accepts tho 
definition of justice, given by Ulpian in Hie ' Digest,’ “ Justltia 
cst coDStans et perpetua rolontas Jus snum ciuque tnbuendi ” 


qaodm nerMMnuraftdrcntrrrtuon^ 
husi4RkR> I at trjn nulluoi tultim 
improtubitum, et ItopunKuni rrmmn««l. 
nrufuianmo (uii •uprrrvnm l«pno 
diTinuo. per <|Ub onioU {w<rrat« {<,«• 
tubmtur . . . . 

All prvouni rrpo dirradum. prr 
naturalriD Irpnn partici patur ki 
Mcondria proportioai'm rapari 
tatu bunianB aatm i apil eportrt. 
ut aluan tnodo din^lor booio in 
alumina Gvni nprmatvraltm } tV 
idra fuperadditur kx diruutoi data, 
per qnam lex rlema participaluraltJoH 

s Id id . I S, 91, 3 , Reepoodeo 
dxcendurn. quod, aicut supra djetam 
cst lex est quoddam djetamen praefies 
ratjoau . . . ita etiam rx pr»c4>ptM 
lept Daluralibtu, quan ex quibuadaiD 
q'jncqiiX.iuvnnuinihii^V.'odffnRrufnv 
bibbus, aeccaea est quod ratio buiaaoa 
proredat ad aliqua maps partieu 
lanter dispoaentls i et istae partieo* 


Iar*sd»pOMtiemea adianata aecaAdore 
ratlanera bumaoam dieuntur lefsa 

* Id id., ) S. 93. 4 t “ Cat dim 
primo da ratione laps bumanr, quol 
ait densala a lepa luturr. ut cx dietia 
pate*! (Art ii., lujui Q I > rt aeeundum 
hoa diriJitnr Jua poutiruro. io Jua 
r^Vlum et jus civile, sectin lura duos 
oiodoa. quibua aliqui 1 denvatur a lego 
naturv, ut aupra dictum cst i nam 
ad Jua pertinent e% qux- 

denvantur ex le^ naturx*. sicut eon 
clusionca ex pnncipus « ut Junta 
cmptionet, veudilionea et aba hujua. 
iBodj, BiDc quibus bonuoct ad inncetn 
convivcT* non poaseut t quod est da 
leca nature I quia homo est nalurabler 
animaa sociabile, ut probatur in I. 
rolit. (e. 3) I qua" vcfo denvantur 
a.’c'jS.’urfiunoqivi-TiviiuTii qsrftwUqcns 
determiDationu, pertioent ad Jus eivSe. 
•eeundtun quod quebbet eintaa abquid 
nU accommodo determinat '* 
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(‘Dig.,’ i. 10) if it is properly imdcTstood.* In a later “Quaestio” 
indeed, ho discusses tho prions parts or aspects of justice, 
and accepts the Aristotchan distinction between “ distribu- 
tive ” and “commutative” justice.* It docs not, however, 
appear that m St Thomas’ judgment this interferes with the 
general truth of Ulpian’s dcOmtion. 

Tho whole system of law, and hero St Thomas uses the 
word “jus,” is so called, according to St Isidore, because 
it is just (justum), and tho just and ” jus ” are the “ objec- 
turn ” of justice,* and St Thomas gives his considered and 
emphatic assent * 

no therefore goes on to describe "judicium,” which is 
tho action of the judge, as being tho definition or determina- 
tion of that which IS just or lawful, and this belongs to justice ; 
this IS what Aristotle meant when bo said that men go to the 
judge as to a livmg justice.* Perhaps the most emphatic 


I Id id , 2 2, $8, 1 1 “Ad Pnaoat 
■ID procaditur. Vid«ou quod imod 
venienter d«Sru4(ur ■ JurupontiD. 
quod juatiti* eit * porpDiu* «t oobduod 
voIuatBf Jui (uun unicuiquo (n 
buecdj ' . . IlMpaQdoo diecodnsB. 

quod pfediots JuotitiA d«flrul>o con> 
venien* Mt, ii r««t« lOKlIigatur . . . 
et n quiD vcUot earn in debHtsm formem 
deSutionif raducere, pottet ate dioaiv. 
quod JuBtitiB oat hatutua. aocundam 
quern sljquia conitacti at parpetiu 

quam Fluloa poiut in « Etbie (cap r ) 
dicant, ‘ Quod Juati* eat babitua, 
saeundujn quam aliquia dicitnr opera- 
tivue, aocundum elactiooam Juatu"’ 

* Id. id , 2. 2. ei, 1 : “ Sad conUa 
aat quod Philoi in t. Ethic (c. S) poiut 
du&B partaa juetitis. at dint, qnod 

una eat diractiva in dietnbuiKiiubiiB, 

Paapondeo dicenduiu, quod aieiit 
dietuiQ aat. juatitia porticulana ordino- 

tur ad aliquam privatam paraonoml 

qu» comparatu; od comrouutatciu. 


ad al, quam pariam duplex erdo attondi i 
ODua quidrm partia ad partem i qui 
aiBilia eat ordo Dsmi private penoca 
ad ^lam . at hono ordinam dingit 
oommutativB Juatitia, qua conaiatit 
m hia qua mulso Bunt inter duaa 
paraonaa ad inncam > aliua ordO 
attaaditur lotiut ad partes : et huio 
ordiiu aaaixoilatur ajua quad eat com- 
rauoa ad aingulaa panonaa : quam 
quidam ordinam dingit )uatitia dia 
tribotiva, qua eat diatnhutiva com- 
nmnium aaeundum proportionalitatem : 
St Klao dua aunt juatitia epecica : 
aeilicat. diatnbotiva,etcommutativa.’' 

• Id »d . 2 2, 87, I ! " Sad contra 

eat quod laid.: dicit in aodem Iibro 

(‘Et^,' V. 3), quod ]ua dictum eat 
qoiB eat juaKira ; ted juatum eat 
objactum juatitia : dint auim Fhiloa 
ID ▼. EthiB (cap i) quod ‘omnea 

talem habitum volunt dicere juatum 

a quo oporativi juatorum aunt ’ ; ergo 

< Id. Id id , neap. 

* Id. id, 2. 2, 60. Is “naapoodao 
dicendum quod judicium propna nomi. 

nat actum judicia, m quantum judaz 
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as'crtlon by St Tliomu of tbtf rchtion iKtwoon law and 
ju'tico may be found In another “ Artlelo ” of tho nmo '• Qin a - 
tion,” where ho atks whether the Judgniont of tho judpo inu/t 
alwayi be in nccordnnco with the hw He dicuUa tint 
wIjiIo normally this must bo so, this will onlj hold if tho 
law Is jnst. Laws which ore contrary to tho natural law 
MC unjust, and hare no force It may cron happen that laws 
which aro m themsdtes right may not Iks adcfiiiatc to certain 
ca«cs, and would, in such ca««s, be contrary to the natural 
law In Rucli circumstances men must not Judge according 
to tho letter of the lu\, but must recur to that equity which 


the legislator desired to attain 

r*ts Ju<]rz BUWm datur 'IUahi Jtt* 
dicmi I Jui BUtMii Ml ebj'Vtum Jtuti 
tir, (It lupr* haS itum *t mJm> 
julirium imperUI. »»«vnJun( pninam 
eaminx irapaaioonam, dfS'uUofu'm «rl 
dsUnninaUoMm Jaw). )uns 

quad Butem BJiqult U-o" 

BliquiJ <n «|vnluit rlnuoda, frarno 
F( IbViIu nrlutui Bicut 
CBstua n«tB dftanninBt **, t»ru 

n»ot B<l rartitBlnii i st 1 taa JuJintuii 
quod InpoiSBt mUffl d'wrmiaBtionpm 
*]u«. qu^ nt juitum, froro* r'el"'** 
Bd luititiam > projitar quad rhilo*. In 
T HtViie |rB|i 4) dint, quod tiondna* 
Bd Ju limn eonfuiiiunt, (icul Bd quBO 
dam juatiLBiD BninutBni ^ 

* Id id , I S. 60, Ss “Iloipcnlro 
diecndum, quoil iicut diaturo nt. 
judicium mhil b1 ud eit qUBni quaaliun 
defn Uo, Vfl detarmiBBtio bJub quod 
juatum o*t t III autom abquj 1 juotum 
duplicit^r, uno molo ex ipu naturo 
Ki quod d cituT jun natoralo i alio 
mo'Io ex quodam condiclo inter ho* 
m nee ; quod dicitur Jub pouUTum 
ut nipni habitum e«t (Q 67. 31 te|^ 

Butem eenbuntur ad utntfaque Jim* 

declarationeni I alitcr tamen. ct b! ter i 
cam Icgia senpturB jua quideiu nsla 
ralo eonlinet, ted non inrtitnit t ooo 
enim habet robur ex legu, lod ex 
nalurm s jua BUWm poaitivutn BcnptarB 
Icgit •( eoQtmet, e( instituit, dana n 


auctorltall* rot ur i et i Ico neeaxM 
e*t quml julicium fat •eeuadum lep* 
•cnptutani aJioq iim ju tieiura deCceret 
eel Bjiietn naiurali eel a jufto pcaiilvo 
Ad reimum ersu dieendum, quod 
Vex BmptB eiruS bon dav rotniT Juri 
OBiur»li. ita r>eo poieii eja« robur 
•ninuere. eel Buferr* quia neo relun 
taa homiM* poieei immular* naturam i 
e» idea rt •ctiptura legit ronlineal 
aliquid ronira Jut natiirale, tnja<U 
e«t ce« habet *im oUigtndi . ibi emm 
Jut j<«eitiwm locum habet, uU quan 
turn ad Jua naiurale diUI diflert. utruin 
ue eel abler Tlal, tieui rupra tiabitum 
et» <0 67 S), et IJeo rieu tale* tenp- 
ture, lepne dicunturi ted potiui legu 
eonvptione*. ut tuprs dirlum eet 
(t 3, S), 3) I et I leo tecundum eaa 
non eet Judicandum 
Ad wcun I un dicendura, quod 
••cut leget iniqun eecundum as con 
tranaatur jun niturali , rel temper, 
trel ut in plunbut , Ita etiam lege*, 
qua aunt recto powta. In abquilut 
ranbua deficiunt , in qu but (1 lervt 
reotur, eeeent contra ju* naturalo i 
•t Jdeo in talibu* non eat tecunduiQ 
Iiteram legit judicandum, tod recur 
renluro ad aquitatem, quani intend t 
legialatori undo jump i dicil ('Dig i 
9. S3) • ^ulla ratio jum, tut aquitalu 
heiugrula* palitur, ut qua aalubnler 
pro utilitato hominum introducuntur. 
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St Thomna' conception of tito nnturo of law is, then, 
fonnileil upon two pnndplcB, tlint it Is the expression of 
reason, nntl Hint Its pnrposo is Justice. It is Interesting to 
compare liis concejition with flint of the medinmvl Jurists, 
wlfli which wo have dealt especially in the second and third 
volumes of this work.* Ills fre.a(ment represents a very im* 
portant development of thesigmflcance of the rational clement 
in law, while it also brings out very emphatically the funda* 
mental inodi.Tval conception of its moral or ethical nature. 

r* noi iliiHnr* (nlMTNUlinn* Cf. ttlt.. I. S. SS. S, ItAip, 

lp*rrun) r<<mnia.lum cr<slu<-«tRiM *<1 * Cf vel II. I rh»p«. 1 knit S t 

*1 in iklit.u* •(!««> |\»ml. rhi>r> S ; vnl. lil. pkrt I.elKC- $ 1 

Uinr alii*r ri ti (oiuiJs. i>krill cliftr* S. 

ruKii I'c* 
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THE source OF Tin LAW 01 Tlir STATE — I. 

have «o fir considered the mediieval conceptions of the 
niture of la^ aa representing the principles of reason and 
justice, or, to put it into tho other terms of that time, human 
la^ as limited and controlled bj the Ian of nature ^^e 
most now consider tho more immcdialo source of the law of 
tho State, tho authority from which It proceeded, and upon 
which it rented In this chapter and tho following wo shall 
cndcavonr to set ont what wo venture to thinL were the 
normal mediaeval conceptions upon the subject, and to trace 
the beginnings of another mode of thought 

Wo have in prcvions volumes set out what appears to us 
the first and in lomo sen*c tho most fundamental aspect of 
the mcdixval conception of tho nature ond source of tlio law 
of tho State — that IS that it was custom ^^o have seen that 
this was tho conception of the feudal jurists, ‘ and that this 
was also the first prmcipio of tho Canon Law * \\c shall 
have presently to deal with Iho question of tho relation of 
tho Cmhans of Bologna and the reaivcd study of the Poman 
law to tho question of tho source of law , but for the moment 
It is enough to ob«crvo that tho Civilians also were clear that 
custom had once been its source • The principle is admirably 
expressed by Bcauinanoir for Franco, when ho says that all 
picas arc determined hy custom, ond by Bracton for I ngland, 
when ho asserts that England is governed by unwTittcn law 

• cf wii u Ahv* ai fiR'i i t 

* Cf vol u |>«rt U cbAp 8 
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and custom. It is no doubt true that Bracton thought that " 
this s\as peculiar to England — a curiouslj inaccurate judg- 
ment, probably due to an impression that the other European 
countries lived under Boman law.* What is thus afiirmed 
for their own countries by Beaumanoir and Bracton became 
a sweeping and all-including generalisation in Gratian, when 
he opened hia ‘ Decretnm ’ with tfie famous words, founded 
upon Isidore of Seville, “ The race of mankind is ruled by two 
things, by natural law and by custom." * 

We venture to urge that it is quite impossible to under- 
stand the political structure of mediasval society and the 
nature of medisval government tmless we begin by taking 
account of this conception. We are so much and so naturally, 
if not very intelhgently, Influenced by the belief in the 
existence of a conscioos sovereign authority, of which law 
is the expression, that we find it difficult to understand 
the state of mind of those ages when the conception of 
the sovereign, in the modem sense of the word, hardly- 
existed. 

The first qnestion to which we must here address ourselves 
Is bow far this conception of law, as proceeding from or con- 
trolled by custom, was roaiotained in the thirteenth century 
by •writers -with whom we have not yet dealt, or m countries 
whose laws we have not yet examined. 

And first, we may observe the careful and yet confident 
mode in which St Thomas Aquinas sets out the principle of 
the authority of enstom. In a ibscussion of the question 
w hether law can be changed, he considers the question whether 
custom has the force of law. He cites various objections 
which could be alleged, and then states his ovni conclusion. 

He first cites the famous words of St Augustine that the 
custom of the people of God and the institutions of men’s 
ancestors are to be accepted as law, and then proceeds to 
say that law is the expression of the reason and -will of the 
legislator, bnt these are declared as plainly by men's actions 
as by their words, and therefore the frequently repeated 


c;. vot. ui.j<p. 41. 4S. 
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actions of men >\Iitch constitute custom can change or estab- 
lish or interpret law.* 

He pDos on to contend that, M human laws may not cover 
all cases, it may be right Fomotime« to take action which is 
outside of the law, and when such cases ate muUiihcd owing 
to some change in mcn^ custom shows that the law is 
no longer useful And he oven adds that, while normally, 
if the conditions remain the same, the law founded upon 
these conditions will prevail over cu«tom, there may lie 
cases where the law u tt*ele«s, simply because it is contrary 
to the custom of the coimiry. for this is one of the conditions 
of law — it is difficult to change the custom of the multitude • 
It 13 clear that while St Thomas iecogni»c8 other forms 
of law besides the custom of the people, be does substantially 
represent the conception of custom as a mam source of 

1 8t TaicinAi Aqutftw. *6umm* mur quum fium 
Th»«lep?«, I !. S*. S “SrJ MRtr* Ot. Tvi<‘tuf *x drljl^rttR ntienu 

««t qu»l AupifUaiM d nt ia Cp>i«lA ('rcKfiiin tt vninJuin boo 

•li Cuulaoom ceo« f'Opuli «t («nsu»tuJo «t b»b*t nra I'ari*, rt 
iniiituU iBcjenjm fre cunt Wrnt »t Ml Irirnm Inur 

t«n*ndA . ct unit pmTancotorfo rMUtnx 

dinaanun. tu «V conl^mptorM con Ct JulisaiM m 9!, and 

ni'ludmuni crcli-Mutimrum cocrccndi ret i p, 61 

Itccpondco diMnditm. * Id id i>i i “ Ad R^mnduni di 

omms lex proflcucitur • ntionc. ct rcodum. <]UO>l ueut >upr« dictum Mt. 

Tolunlato IcguUtonf i lex <i<iidnn Icc-o bumiuis In nliquibui canbut 

diTiDA. ct naCtnlis, s ntionabtU £>• i d'lictuat undn pouibilo cct (] utnda 
ToluntAte lex autem Humana a roiun <{uc pra-|i*r |f>{mn ag^n. tn cacti kciliccl 
Vtta bOTtunu raliow* rcgtalata aictit in tpio deficit Vex , ct tamcn aclu* 

aatem ratio ci Toluntac bomioit mam non ent nialua at rum talca caitu 

<«taatur rerbo la rebus agmdis. ita nulliplKantur propter aliquam muta- 

etiam mamfntantur facto boo aoun lioocre bomintun, tune manifestatur 

an isquuijue cligcre ndetur ut bocam per ronaurtudiocm. quod lex ultenat 

quod opera impict Slanifcata cat non cat utilia . iicut ctiam marufeata. 

Butera. quod cerbo hamano poCcat ct rctur ti lex eonttana verbo proraul 
mutart lex, at eliara axpotu loquantom puatui Bi autem mlhue maoeat 
mamfestat latenorem motum, ct coo ratio cadem, propter quam pnma lex 
ceplom rationia humana! unde ctiam otibi (ml. non coneuetuJo leg'm aol 
ct per actua maximo muJtipbcatoa qm lex eonmetudioem vincit mei forte 
consuetuiiinem cfficiunt, niulan potcat propter hoc aoluia inutilis lex videatur, 
lex, et ezpooi et etiam, aliquid eauun. quoniam non cat poMibJu accundura 
quod leps nrtutera obtiacat , luquan conauetudinem patnr, qua- erat una 
tom acibcet per extenorea actua miilti do eoaditiombua legta dill cflo ctum 
plicataa intcnor voluntatia motaa, et cal consuetudincm mullitudinia re- 

ratiooia conceptua efScaciasimo decia motere 
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law. It i;, however, clear that St Thomas Aquinas implies 
that there were other forms of law be'ide,? custom, and we 
fiball presently deal with these. The important point of the 
passages which we hare jost considered is that, whatever 
other forms of law there nugbt be, he was clear that custom 
lay behind them, and was itiU paramount over them. 

This 13 al'o the position of some other very important 
writers of the later thirteenth century. Vincent of Beauvais, 
in his ‘SpecoJnm,’ cites the significant words of Gratian, in 
which he laid down the prinaple that even when laws were 
instituted by a competent antbonty, they needed to be con- 
firmed by the custom of those who were concerned-* Albert 
the Great seems also to refer to the same doctrme when he 
says that the edict of the Prince which is maintained by 
custom has the force of written law.* What is, however, 
much more significant is the treatment of (be authority of 
custom by the most important Canonist, and the most antbori- 
tatire Civilian of the second half of the centory. 

Hovtieusjs, in his * Commentary on the Decretals,’ describes 
the nature and the authority of cu'tom, and clearly accepts 
the judgment of Gregory IS. that custom if it is “ ratiouabilis 
et legitime prsscnpta,” prevails over other forms of positive 
law.* Odofridos, in his ‘ Commentary on the Digest,’ draws 
attention to the divergence between this judgment of Gregory 
and the passage in the ‘ Code ’ (viiL 52 (53)), in which Con- 
stantine had axiparcutly maintained that custom could not 


* Vooret ri n«agrftif. ‘Sp ^ulji a,’ 

a, 7. £5. a. Tcl. 6. pp. liS, ttc. 

Iti. 

' AUert tbs Cnat, ‘ Eth>^' x. ul. 
2 : “ Sia mna Si* (> 7 ts) lenpim 
DQt nl Doa tarptjt, uLU Tvl^vr 
d-S-m sd prz»*u: edictom scub 
yyiaqpj eoowgttyLas f f rs toU D trnpkM 
Laixt Ttyfftta.” 

* Hcsise&xi. ' Xa Llbtimi 

1. * Ds 

CooRKtodias.' S, 9 1 “Ad qaod 
•oendcDi tpaoi tfjataor rast r penr* 
caasaftodiiaM, toLixt nt 

sst ecciFTJ-ta^ latsr cgpa e s CstbcLfSOi^ 


Id. rL. 10 : "Itsm ert eo mu etndo 

(-netalii, ipaado aeCjcet oednzaeivTtM 
ssd tots pnmacM its g^otnlilet 
■ l i s t.** 

Id. id, 8. 11 s “Et bas doo rpeenu 
jnn. cits m {wruaa. bts 
lo loco ID qno obUost boc, ■ post 
leg-B lati o d ogts tii coDjo^tudo.** 

U. id, to. B : ** Qod <st eouos- 
todo. , . . Uso* rstionsbCu eosipetcots 

Id. kL, 11: ** Ctram svtets at 
rstwBsU:* rci OOD. rIuvioo jodiei. 
cast Doo Rgcda p o«B Ct tesdi.” 

Cr. ‘ttecRtsU.’ i. 1. II. a. veC u. 
p-ISS. 
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oTcr rido la^> • Odofridus eaya tliorc Ind l>con mnch 
controTor^y over tlil^ question, nnd cites tlio opinion of 
Placcntinas that, while in earlier times the Itoinan people 
could mil^e law and its custom could nlropnto it, nowadass 
It was only the I mperor who could make law, nnd therefore 
the custom of the ikoj le could no lonjttr annul it Odofndtis 
him"eU, however, emphatically repudiated the opinion of 
riacentinus, and maintained that the Potnan people could 
still make law, and that, therefore, its cu«tom could still 
annul it * Odofridus was, as it is thoii|;Iit, a pupil of ^kro, 
and rcprc*ented the tradition of his maslir * ^ 

The opinions of these wtiterH are lOferestinR and important, 
but, after all they are of little importance as compared with 
the clear and dopmatic statements of the great feudal lawjers 
like Practon and Peaumanoir on the princij les of the system 
of law which they had to interpret and administer in tlio 
latter part of the thulecoth century We may add that tho 
same judgment as to tho legal authority of enstom is clearly 


> Cf rol u f iss 
* OdofnUiu Corammt«<7 «n Di 
C««t* I 3 3* (fet IS n Diiit 
ru. (riMvniinuf) Ol m rotv*u^tvlo 
% nc«ba( Irgra ft ft* lo^u lur |r* 
Tioftn in a n»Tn oiuo I'C't’wSn* 

nomanu* pot«rsl Ifgfm («n I'rr Vh 
lex nt <] i<xl popOua Remanu* ftf 
\on f»t frffO minim d contran* 
fjoa coniuctuJo loUat tfgfiD <iul« rjo* 
Mt tollrre Cujua e«t eonderf 6«>S 

hod 0 soliu pnn<rp« potMt Ifgfra ran 
dere ut C do Ic ft raniti I I (Cod* 
i II 12) undo non dfbft ratmetuild 
populi pouo Ifgn iinperstoni toUerf 
ft (JO loquitur 1 DOftra quia I oe fwet 
inconvtiufn* quod raiuuftudo popuIi 
tollcrf t logfm pnocipu Sod ( pum 
h&no folutionom non (pprobamuo 
quu ( cut olim popului potoral logom 
condcre * c f t hod o potot Vh dfhft 
poMo consuotudo populi logfm tollerr 
coo obstat quod dicitur quod lotoa 
pnncfpf »1T« Iraperator poUnt Ifgfm 
condcre quia lUa dictio foIu< fsrludit 
(ingulurfin penonom non populum 
VOL V 


nom pepulu* hciw potMt Itodio lopoa 
ranJorf • rut chm polmt ut <U 
d 1 S h Ti Ik 1 (>4 hu Cctn 
nifnlar^ on Df^ft i i I) Item 
non elxtat qunl ml bi d ritur qjod 
piop^us tonno Imjfmijni lfgi» random 
ironilu} t lo pnnr pom ut Id f p. p I 
uiuk. Is pn ( D(T«t. 1 4 III qui« 
intflhpo tranilulil i roncml non 
l4inm d» m (hdiranHo ut i do rantti 
pnne punt I 1 ( D gr*t 14 1) 

Sod • enun *prf t • omnibui ml * 
•olutjoaibua d rauJum f«t ut d zi 
in rofu j duplex rd oonxuetudo ut 
raruuftudo genoralu quo obtinet pfr 
totum lipponum Jloreanum ct ilia 
grntoral * ranouftudo I rantrono, ubi 
qua nne l lope ru ut io II eODtrxrui i 
fft conouetudo fpccidif (licujus cifi 
t«tl(a ft lUa tpeciahs conaustudo in 
iUo aotummodo loco nncit logrm in 
aim non rt ■ 0 intoUigitur lex 

Dootra. 

• Cf lor a full diaeuasion of tho 
Tutoua op mona of the Citnhana vol 
ii pp 69 67 

D 
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laid down in the great law book of Castile, which we know 
as the ‘ Sicte Partidas ’ of Alfonso X. There are, it says, 
only three things which can binder the force of law : the 
first is “ nso,” the second is “costumbre,” and the third is 
“fnero.”‘ We shall, bowcTor, presently return to the con- 
ception of law in Spain, and treat it in detail. 

Enough, we think, has been said to make it clear that the 
first and, as we think, the fnndamental principle of the Middle 
Ages was that the law was the expression, not so much of the 
deliberate and conscious will of any person or persons who 
possessed legislative authority, but rather of the habits and 
usages of the community. It >8 not our part here to endeavour 
to trace the whole eignificanec of this conception, but we 
may be allowed to point out that this docs not mean that 
Ian as custom was something nnintcUigiblo or irrational. It 
does not require any great consideration to enable ns to 
understand that the custom of a community was deter- 
mined by the conditions or environment under which it 
lived, and by the moral ideas such as they were, and how- 
ever they arose, which possessed the community. We may 
be allowed to point oat that this is true not only of the cus- 
tomary law of a primitive community, but m the long run 
of all systems of law. 

It IS also important to remember that this customary law 
nas not really unchangeable and fixed. On the contrary, it 
is evident that at least in what we call progressive countries 
it was continually changing with the change o! circumstances 
or ideas. It is probably, on the other hand, reasonable to 
think that this unconsdous movement was not always suffi- 
cient to accommodate itself to such a development of civilisa- 
tion as took place in the centimes from the eleventh to the 
thirteenth. 

^ Bi^tG FdHidafl,* I 2, IntrodvcttOD . costumbro, et la tafcara fuero : ct 
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Uowercr tlii« may bo, it h clear that in the twelfth and 
tlurtccnth centimes wt can trace the appeir'inco anil dtioloj* 
ment of another method of eoncei\ing of the rourcc of law — 
that IS, the beginning of the conception tint law is tlie cx 
pre^'ion of tlie will of somo confciotu lep*htirc authority 
^\e have arrived, that is, at the beginnings for the modini 
world of the conception of sovereignty — that is tint there 
exists in every independent eocKty some power of maLtog 
and unmaking laws 

\Ne have, a few pages back, referred to tho statement of 
Hracton that I ngland was governed by custom and not by 
wTittcn law , but the same po-ssige which contains the«c 
words contains also words which express a dilTcrint con 
ccption of tho nature of the authority on w hieh law is founded 
Other countries, ho says are governed by written laws, I ng 
land by unwritten law and custom but thc^c Lnghsh laws 
may ptopeily be called Uges, for llvat has the force of 
law which has been justly determined and approved with 
the coon<el and consent of tho great men, the ipiroial of 
tho whole commonwealth, and the authority of the Kmg‘ 
Such laws, he adds m another place, when they have been 
approved by the consent of those who are concerned (utantium) 
and have been confirmed by the oath of the King, cannot bo 
changed or annulled wathout the counsel and con'cnt of those 
by whose counsel or con«cat they were promulgated * 

Here wo have a clear statement of the conception that 
there is a definite legislative authority which enacts and 

* Bnicton Do Lcgibu* i I J * IJ 12 6 nu]a«modi roro 
‘'Cum »ut«m lore lo omn bui rrgionibiH logo* Onglicvusetconfuetuc] mo regura 
u^lar l^bWi 01 iivo ccrn •cnjno aoU aonontoAo Jvbonl quandoqu* quan 
Aogl a uaa rat m mu finibiu jon Don doquo rrtant rt quandoquo judicant, 
tenpto et coDSurludise In ea quidcm ct |niiuust Iratvgrrsiorra qu» qu 
ex non aenpto jtu vreui quod utua drin cun fumnt approliats ronacnau 
comprobant Bed abtttrdum non ent utrnt uni et aacnmmto rrgum eon 
Irgra Aogbeaiuu beet oon eciiptM Gnoatr mutan oon polcrunt doo 
lege* appellare com legi* ngorrm deatrui aine communi conaenau eonun 
babeat quicquid do conaibo et Con omninm quorum coniibo et conaenau 
lenau magnatum et re pubbea com fuenint promulgntr In mebua tamen 
mum apona one authontaM rrgt* aiee con ert, poaaunt et am * no eonun 
pnne p a precedentc Joata luent do conaenau quia non dcatnntur quod i i 
fimtum et approbatum mebua convertatur 
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promulgates laws. What wm, then, the nature of this 
anthonty ! "We have fn the third volume set out our con- 
dnaion that the feudal and national jurists of the twelfth 
and thirteenth centuries clearly held that the legislative 
authority resided not in any one person, but belonged to the 
whole community, acting through all its parts, the Kmg, the 
great men, and the whole body of the people ; * and in the 
first volume we have endeavonred to show that this principle 
was already firmly established in the mnth century.* 

The words of Bracton which we have just quoted are only 
one expression of a general principle. Lest, however, it 
should be thought that this was only an abstract or specu- 
lative principle of the jurists, we will briefly examine the 
legislative forms of the twelfth and thirteenth centuries in 
the various European countries, and w e shall see that nowhere 
in the constitutional methods of the great European countries 
is there any sign that the legislative power belonged to the 
hing alone, but always tbat tbe king acted with the advice 
and consent of the great men, and behind them we see from 
time to tune the whole commumty. We must bear in mind 
that it is impossible in tbo Middle Ages to draw a sharp line 
between what we shoold call legislative and administrative 
action. 

If we go throngh the constitutions of the Empire, we shall 
find that they are issued not by the emperors alone, bnt 
with the advice and consent of the princes. This is obvions 
even of tbe great Frederick n. He renewed in 1213 tbe 
promises made by Otho IV. to Innocent in. with respect 
to the territories claimed by the Papacy, and did this with 
the counsel and consait of the princes of the Empire.* It 
I is with the same counsel that in 1226 he annulled the com- 
munal privileges of tbe ciUzens of Cambrai.* He proclaimed 
the ban against various Lombard towns in the same year 
with the dehberation and judgment of the princes and other 
chief men of the Boman Empire.* 

* Cf. toL lu. part i. chap. 3. * Id. id., 106. 

* Cf. xoL i chap. 19 * Id id , 107. 

* M. G. H., ‘Const.,’ ad B. 46. 
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The most noticeable jiliniso I', however, that which Is 
prefixed to the constitution of 1235, which created an im 
portant new official, the Justlturius, who was to net m 
jndici \1 matters diirin}; the absence of tho emperor rrcdericl. 
bepns bj saying that ancient custom and unwritten law liad 
not provided for some important matters which concerned 
the tranquillitj of the empire, and therefore it was that 
with tho counsel and assent of tho princes and other 
faithful men of the empu^ assemlled in n solemn council 
(curia) held at Mamtz ho had promulg-itnl certain con 
Btitutions * 

It would seem that there is imj lied a contrast lictween 
the tradition and the custom of tho empire, and the new 
constitution, which is issued by tho emi*eror not alone, but 
with the authority of tho Council of the Fmpire 

II wo turn from the 1 mpiro to tho kingdom o! France, wo 
find that the eatno principle Is illustrated in the Ordon 
nances’ of tho twclftli and thirteenth centuries It is Im 
portant to observe thi« because there has been a tendency 
m Eomo works on Frcncii history to speak of the mcdiTial 
rroneb king as exercising some Isolated lepshtiao authority 
This view is not consistent with the fact that the formulas 
of legislation which we find In the ordinances are of almost 
cxactlv tho same nature as those whicli we find m tho other 
Furopcan countries at that tune, and which as we have 
sbowTi in our first aoluroe, were already uied in the ninth 
century * 

Louis the Fat in 1118 i«!soed a regulation about tho piavi 
leges of the serfs of St Maur des Foieds with the common 

In O It^ Conft. >oI U iOS <«ntra{Ktono Judjc o romurtulnu 
**Lic«t r^r lolam Cctwimi Am roiut vpntmtia trrrruiubat— Do coruiLo ct 
tuti V Tknt in rausu <t itrpoait pnva aiwrivu il iKtonun pnne punt nrl't' 
torum ronsuttuduubu* snt qu tu« tnt r Ml conim «t H-culnr um in loUnnpnl 
dim el Jure non Acnplo qua tamen cun* crlrbrata Mojpinr e romi lu 
ardua quedam, qua> ppoeralcm tlatum c onn quawlarn r^rtu rap lul a rom 
rt InDquilbtatrni imprru raformabant |>n}«iuaB, pirarnl bu< r ,drm pnnci 
nonduzn furraot tper al Wr inlrodueta p but oobaib u plunmw rt al la 
quorum partrra aliquant ai quando fidrl bua imprru far mua proreul 
eaaua trabebat In eausam Ccta magia gan 
cpinio quain atatuti Juna sut optrnta * \ol I thap. 19 
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counsel and assent of the bishops and great men.^ Philip 
Augustus in 1209 issued an ordinance concerning feudal 
tenures, but the formula of legislation is ono which hardly 
djstinguislics between the royal anthority and that of the 
great princes and barons * In ono ordinance of St Louis of 
1240 -we have a careful statement of procedure. Ho first 
called together at Orleans tho barons and magnates of that 
province, and learned from them the custom of tho province, 
and then, vith their counsel and assent, commanded it to be 
firmly observed in the future.* 

It is true that in the reign of Philip III. wo find m a number 
of cases, in place of the formula of tho counsel and assent of 
the baiona, the phrase “ in ParUamento ” or “ in pleno Pat- 
liamento,”* while in othet cases wo find snch phrases as 
“ordinatura fuit per Bommum regem et ejus consihum.” ® 
In the reign of Philip IV. we find an ordinance issued “ par 
la conr de nostre seigneur 1« Rey,” * and another “ in Parlia- 
mento.” ’ In the first case these formulas are apparently 
taken to be equivalent.* 

In other cases, however, in tho reign of Philip IV., wo have 
the traditional form, including the reference to the barons 
and the prelates. This is especially noticeable in the demand 


1 ' Ordonatneeg dei reia d« Kran<« 
cle la traisisRie Race,’ lIlS * ». 
"Ludovicui Dei dementia Fraoconira 


procerum noetrvm coneilio et asseneu, 

regire auctontatie decreto, instriuo et 

decerco ut eem etc.” 

' Id , 1209 " Philjppua I>ei gratia 

Franrorum Rex. 0 Dux Burgundue, 
Her Comes Niverneneis. R. Comee 
BoloiuiD. O Cornea SaocU Paub, G 
Damroa Petra, et pluree alu magnatea 
do regno Franciee unanimiter eoa- 
%en%Tazit. et asseneu publico firmavo- 
runt ut a pnmo die man in poetemm 

’ Id. 1248, "Noe volentee euper 
hoo cognoecere tentatem «t i]uod erat 
dubium dedarare, vocatis ad noa apud 

Aurel baronibus et magnatibua eanin 

dem terrarura, habito cum cie traetatn 


tjona aorum. didicimuB da consuetudma 
tarmrum dJanun, qua tabs ast. ... 
Haeo autam omnia, prout aupenus 
coDtinantur, da commum coneiLo et 

•aeanau dictorum barouum at militum 

parpatunm Srmiter obeervan ” 

*£g. ' Ordosoaocee,’ 1272, 1274, 
1275 

' Id . 1277, 127S. 

• Id . 1287. 

» Id. 1291. 

•Id. 1287 1 "treet rordonnance 
laita par la cour de nostre Seigneur le 

la maiuare de laire et temr lea hour- 
geoiaei de son reaume . . . cotta orde 
nance fut faite au Parlemeat de la 
featacoste I'an 1237." 
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for the surrender of Icist Imlf of the sihor phte l)eIonpinR 
to the clergy nnd hity of the kingdom in August 1302 ‘ and 
m the gencnl ordimnce for the lex-j of nionij for the wir 
m Flanders in the same year* The most Rigniflcant of all 
these phrv'cs, however, aro tUo*e of the letter of 1303 to the 
Bishop of Pin* which communicates the ordiOmcc made for 
the levy of soldiers for the war m FI indcrs The ordin mce 
was made with the deliberation and counsel of tho«e prelates 
and barons who could be got together , but Philip obxiously 
js aware that all the prelates and barons of tUo kingdom 
ought to have been summoned to con«idcr this, “md makes 
the cicuse that time had not permitted it * 

It would Seem clear that, while it m ly be right to make 
pome distinction between iho nniboriijr of the king m the 
royal domain and that which he eicrvi«cd in Inncc os o 
whole, the formulas of lcgi«htion show that there was no 
substantial distinction between the constituffonal pnnciplcs 
of legislat ion as they obtamed in France and in other countries 
The counsel and consent of the groat men of tho kingdom 
15 CO doubt what Bcaujnanoir meant when he taid that the 
king had tho right and cathonty to make cstablissomcns 
for tho whole kingdom for a reasonable cause, for tho common 
good, and par grant conseil • 

It IS hardly necessary to argue that tho eamo principles 

1 Aag^t 130* Tour !• y«en« pu kve r 5 t^lte d>I brntioo 
e% x<ciaT lo frtpft tOa> oct prtlu rl b«ron« da K)7aum« 
roramun de ootn roTsuffif d »o t • hwt romisa la da roytume 

ofcordi taaemblifninit d« pluaieun do lo loqwert. Spu* ar«cqtio« no* djX 
noa amez et fosux prrtzz ot barona ptrlaz, barenii o tutna fraiu; prrfonz* 
«»oo noire conzea quo »J et lento aTon* •eonrld et ofdfnd la voo qm 
nuln pcMonive diglue rlligum toi aeoeail pouz la plus proQtable et 
de e ecle qaelee qoecUn *o eot bsllent CtmTcnable i U K*o gno et qui peut 
et delivro en present la mo t < dr lout retro au mo sa pnef dee eouj e» 
leor vesselccieot blanc «t da peuple 

* Idt Uarcb ISO^fSI Po fidrlnim * DcBUmono r Lrs Contunirs du 

pielatorunz boroatisi et aUorviia eon Ceauso tu 49 6 Tout eo t >1 Unst 
ulitnonun Doetrorum od tioe prrspn quo b roia puiat frto nouveaiu nt«b> 
t um eoaclio et osanuu duzumte laasemroe d do t mout prmdro g&rdo 
ordmaodura quil tee face par mnablo eaav et 

* Id October 1303 Cuz ear re pour le commun pourfit et par grast 
del beraUQn et conzaeiU avuecqoea noa coneeU 

preiaz et noe b&rona que nous pooas Cl >ol {i pp 4S31 
avo T ru presmtnnecil pourerque nooa 
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were recognised in England. TLe question bas been handled 
with characteristic caution and detail by Stnbbs,^ and wo 
cite, merely as illustrations of the principle, the formulas of 
legislation used by Edward I. in the Statutes of Westminster 
of 1276 and the Statute De Beligiosis of 1279.* The truth 
is that the process of legislation, as we see it in England, 
corresponds precisely with the desenption of it by Bracton 
which we have cited.* 

It is important, however, to observe that the same con- 
ceptions of the nature of law and legislation are represented 
in the Spanish law-boofcs and constitntional documents of 
the twelfth and thirteenth centmies. We have not hitherto 
dealt with these, but their evidence as to mediseval political 
principles is abundant and significant. We hare thought it 
well to discuss, them in some detail, both on account of their 
intrinsic importance, and also because there has been some 
tendency, even iu recent and accomplished historians, to 
speah as though the Spanish kings at least in Castile claimed 
and exercised a legislative authority of a kind different from 
that which, as we have seen, obtained in the other countnes 
of Western Europe. 

7he cause of this misundertanding, as far as it exists, may 
possibly be found partly at least in the fact that Alfonso X. of 
Castile sometimes uses langoage which might seem to imply 
that he claimed to be a sole and absolute legislator, to one 
significant passage of the ‘Especulo’hesets out the grounds on 
which he claims to possess the legislative authonty. These are : 
first, that if other emperors and kings who are elected to their 
office possess this power, much more should he, who held his 


‘ Cf stubb'i * Coiutit Hut. of Eng. 
land.' ch&p« 13 gsd IS (especially i>M«. 
160 ead 224} 

- ’SUtute o{ WestmjiuWr.’ 1275 
(Statutes ol the Beslco. veU t. 26} $ 
“ Cee eust lea estsbliesemens le Rey 

Edward. ]e fiua ]e rej Heiiryi fss k 

Weyinoster & son primer Farlemnit 

la clusa Faske, las de eon regne tsen. 

par SOD consoD e par lo assentemnnt 


dec arc^vsskea. eveeLes. abbes. pnurs, 
CQntas. baroua. a la Conmiunauta da 
la tern Ceckes aomona." 

Id.Vol. i p 61, ‘Dereligioais,’ 1279 : 
'* Soa super hoc pro utilitata regrvi 
congnium rsmedinni provider! volentes, 

abonun fidebmn regru niosiro, de con. 
olio nastro existaatium, providimus. 
ctatiumus et ordinavimiis etc." 

* a p. 59. 
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Unctlom by herodjfary npht; eecond,bccan»e thoSinjr? of Spain 
had this anthonty before him ; and ttifrd, ljocau*o lie could 
prove his npht by the lioman taw, by Clmrch law, and by 
the ancient Gotliic laws of Spain * 

That this docs not mean that Alfonso claimed that ho 
had an absolnte or sole power in maLinp laws will appear 
if we look a little farther In the ‘Sietc Partidas ’ he states 
very emphatically that laws mnst not be nbropafed without 
the preat dehbemtion of all the pood men of the' country,* 
and in the followinp chapter he explains that if there should 
anse occasion for further lepislatlon, the kinp is to be advisetl 
by wi«e and onderstandinp men • These pnnciples corre- 
spond with the words which Alfonso n*ed m the introduction 
to the ‘Espceulo ‘ He p.»j8 that this collection of laws was 
made with the counsel and consent of the archbi'hops and 

* 'FI Effcvulo o E<T*‘1'> To>l'« <]■>/> m rsdi ona Jnta* Im emfim 
N l>ff»eh«.’ 1 I. 13 “ror (tttt d«fT« *1 In* ka poH't (S« tutr 
eaWivler A l-a* cren qti* ** d* *n»lrT rn fU«#. et d* 

AM p1 tobrvdirho Don AUoam. minswttsn pIIm ft dn rfti&iAf rtdt qua 
Avrmn* pndrr d« {«fvr ««U« Irj**. »*». Ondn f«r tedu MtM 

tuoLmn rotso (m otro* q'la Us Oti-ron r%*ot>f kt-vmea fed^r t«mrL<UfriPnt« 
AAt« da no*. Of toas. qurmnoa I'M da Uaf r 1*7*#. ” 

todM ntas tnsnaras. for ruon, a pnr * *Siat« rsrtiiUs.' i I, ISi “Ft 
/azsn* a por drrwliO. E for rason. forqua rl {srrr ra muy pnn rosA, rt 
qoa n loa rmpmdorn at Im rPTt, qTta al dmdsnrr mu7 Ii2*ra. por roda rl 
Im impanos at loa rrgnoa onnrrn. por drastar da Us Ipt** rt tollrrUs drl 
elacnoD, ptad;rron fairr loT* an aqurlto toJo qoa son raUn, non so clrba farrr 
qno tonaron, eomo an comimta. ainoa ton prant consrjo da todo* loa 
quanto mas noa qua arrmoa rl r'‘^no locsr* taimoa da U Uarra. loa mas 
por drnoho brmUcuasto. Tor raiaoa burnos at honradsa at mas saLidorra, 
qua non tani toUmianta las rr y a a da ratonasdo pnmarmmrnta mucho lot 
Espafia qua furron antiipimianta U* isalr* qua h> falltm. por qua to dtban 
/auaroo. mas eondrs, a Juecn, at adr toUar " 

Ustadoa qua eras da manor gum, at > Id.t t, 19 * Arararimdoacna da 

foaran guardadas fasta an asta tiampo qua non haja lay fa asto Iibro porqua 
E puat qua estoa Us tfuarao quo paa manrstcr da so facar da nuaro, 
anan mayofas lobra si, tnurbo mas Us data ayuator al ray homes sabidorra 
podemoa er« fazar qua por U marrad at antandudoa, para ascogar al dartabo, 
da Dioa non avamoa mayor aobrs noa porqua we aevarde aon elloa an quS 
an al temporal manara deben and# facar lay, at desqua 

For deracbo, aa to purdamoa probar saaordado lo bobirran, hanlo da mater 
por Us leyes Homanae. a por el deircho prnnenUDenta en su libro, et desi en 
da aanta egla-ia. ct par las lays d'Es> todot lo* otroa da lu tiarra tobra qua 
pafta qua (eueron loa Codoa, an qua Cl ba poder a tanorio " 
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Lisliops, the “ Eicos Omes,” the men most learned in the law, 
nnd others of the court and the kmgdom.^ Wlien, therefore, 
we find Alfonso maintnuung that no one can make laws 
except the emperor or the king, or other persons by his com- 
.mand, and that all laws made without his command are not 
laws at all,* wc must not understand this as meaning that 
the king was the sole legislator, but only that he was an 
indispensable party to legislation, and that no laws could 
bo made without his consent. 

The truth is that, when we cany our examination a little 
further, we shall recognise that tho general principles of legis- 
lation and of the natnro of law were substantially the same 
in Castile as those which obtained in other Western countries 
in the Middle Ages. 

As wo hn\e seen, the first and fundamental mcdiajral 
principle of law was the authority of custom* Tho ‘ Slcte 
Parlidas ' belongs to that time when tho conception of a 
deliberate legislative process was becoming important, at 
least in theory ; but it is evident that the conception of tho 
legal effects of custom was still strong in the mind of the 
author. In an early passage be asserts that “uso," “cos- 
tumbro,” and “fuero” have natorally the character of law 
(dcrecho), and that they can binder the law (t.s., the written 
law).* 

The author distinguishes these terms with some care. 
“ Uso," he says, arises from those things which men do or 


> ' Eipcculo,’ Introduction- “Bpor 
CKto damoi ondo libra * . por quo oo 

ocaoociere dubds oobre loa eotondo- 

miontoi do too lejoo o oo olxmion • 

no* quo *0 libro la dubde on oncotn 

corto por e*to libra quo («u*moo eon 

con*eio 0 con ocuerdo do loa anobwpoo 

0 do loa obispoa de Dioa a do loo neoo 

ozDco 0 do loa mas onrodoa oa^doroo 

de dorocho quo t><>dicmoa s*er e foliar. 

o otroei de otroo que avie on nueatro 

eorto e in nueatro regno." 

• ■ Efpeculo,' I 1. 3- “Kiiigniio 
non puede facer le>et ai non omporodor 
o rey o otro i^r ou moodamiento 


delloa. £ ai otrot Ue feneren am ou 
nandado non deben aver nombre 

leyoa. nio deben ocer obedeeidsa mn 

euardodoo por ley-ea, run deben voler 

on luogus tienpo " 

' 'Siete Partidae,' i. 2, Introduction: 

loa leyoa que non hayon la fucria et 

el poder que babomoa dicbo u non 

oegunda, coatumbre. ot la terrera fuero: 

doroebo natural en ei. oegunt quo on 
eoto libro Be muoatro." 
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!i 7 for ft lonR time and inthout any liindnnco.* "Co*- 
tumitre " is described as that vhfch n pcoplt* docs for icn or 
twenty years, with the knowledpo and con«ont of the tonl 
of the land, and the judgments ol men conipctent to jud;;e * 
" Fiiero " an»c3 from " uso ” and ** costumhre,” but it differs 
from them, for it is related to all matters which Iwlon;: to 
Uw and justice,* and it is to be made with the counsel of pood 
and prudent men, with tho will of the lord, and the approsaJ 
of those who arc subject to it • 

It IS after Alfon'o has thus dealt with hw as custom that 
he goes on to deal with written law (ley), and he deals with 


this as a thing which anses 

*11,1 *. l ' t •» <il quo 

ran do vjurlLu rou« quo tomo Um 
e (on>, ol quo Kigufn coniinoAiUoFDto 
fior tfTBOl tiewpo •» oq ofatorjo 
Tunrtno “ 

• tdn I S< S “ Pu^Ua quim 

kfvnlAfflicnio <1« do nu^hoo 

iBAfM>rM do AqufUo Oom d<7 oo aOe 
I »t d«t4 eon tella hefso. ein 
inus*r< me eloflsa, un Lt ul 

piirUo Mwo 6 to noj^r f^o 
d^t *i UMim) du*i A rom(o sfioo • 
foMr oliiuno COM oomo on mAnrro do 
tootumbro, (obiondoto ol ootior do lo 
Oomt. «t OOD lo oontrodicioodo ol 
Uairadolo for bini, piiidtvio {s<«r ot 
d«bo tn t«mJo ot fuordodo por coa 
ttunbre. iS on nto tietspo mwmo 
(ueron dodo* concejiromonto do Iro 
into luicioo ombo por cUo do hoimo 
Bobidoro* »( ontondudoo do Jud{»r. ot 
non habicndo qtuoa gelo* rontnUo*” 

' Id . I S. 8 Tuoro n rooo quo 
*« eocierron (otoo doo tnoneroo quo 
I obomo* dicho. luo ct cMlumbroi quo 
codo uno doUos ho do ontrsr cn ol 
fucru pors Mr firme rl imq porquo 
los homro to (ogon 8 <1 et lo amon. 
et lo eostiuabre quo to* too oM oomo 
cn Doncra do herodonuento para 
razonidio ci guorhsfio* u fiSuero 
cs Ircho cotno convicn do boon lUO 
et do bueno cootumbre, ho too grant 
fuerts quo so toma a tiempo osi Como 


out of customary law. Tho 

Utt. porquo to iTionliOTw>n lo« home* et 
\ieert to* unn* eon loa ocrot en pot 
et en luiiiria ■ f^ro M rnirv *l el 
rotoo oiro drpartiRurnio ra et ti*o 
et U eootumbre foreme anbro ooma 
• ehoioiloa. mogurr Mon aebie murluti 
tterru 6 poeo*. 6 «obr« alguea* lugorea 
Mbido* laoa *1 furtp bo da Mr en 
todo et tobro todo reoa quo pTttnraea 
aeholodomente i drmhn et A Jutiwa. 
Ct por e«to e* mae polodino quo U 
coftumbro n> << tuo. ct ma« etmcejrro i 
ea en lode lugoe »o pueda docir et 
taerr enlen<lrr Ft por ento ha eolo 
nombro farrv, porquo »e non drbo 
deeir run moetror oteondulonente. 
iDOe per lot plosaa et por loa otro* 
lugmreo A qu ra qujrr. quo lo quirm 
otr Cc loe (obios oatiquoa pooi^ron 
nonibro luero en lotln por el mereodo 
do an apunlan loa homes A cotnpror 
et A tender euo eoooo i et de«to lugor 
toiad rsto nombn, fuero quonto ecx 
Cspada et am eomo el mrreodo to 
faro pubUcomente, ou ha do eeer el 
luero paladjn&rnento et maneG««10." 

* Id , I 5 , 9 i " Ffeho debo acr el 
fuero bien et compLJomente, guard, 
aodo f« todo* oosot rozon et dereeho. 
et eguoldot et JusUcio , et debrso 
^acer eon eoooejo do homoo buonoo 
el eeeudo*. et eon Toliaitoil del eeftor, 
et eon plocroterio da aqueUo* sobre 
quo lo ponon ” 
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Trritten law Is, indeed, in Ms jodgment more honourable and 
better than the cuatomary law. It can only be made by 
wise and understanding men, and only by the greatest and 
most honourable lords, like emjierors and kings, and the fact 
.that it IS written prevents it from being forgotten. Even 
here, however, it must be obseri'ed that Alfonso admits that 
custom can annul the “laws.”* It is clear that in Castile, 
as in the other European countries, even when the conception 
of the deliberate and conscious process of legislation became 
important, and when the written law was thought of as 
Buiierior in some respects to custom, law was still conceived 
of as arising from custom, and it was still recognised that 
custom might modify and abrogate law. 

We must, however, eramine a little further the principles 
of legislation in Castile and Leon. Alfonso, as we have just seen, 
recognises that bws are to be made with the advice of wise 


^ Td., I. 3. 11 * ** Koonf lo« 

bemM U< l«r«« en da« . U 

sn& por 1 a limr« ^ «* «n 
qat U lun. U ctr» pot Cl t>>n> <t«^l 
pwd* coda aaur *1 <rM boor» •<iu«I1a 
COM d» qm pt*»da «ar hcorado. E( 
pofqoa ectM dm co«u aoa «> !>• 
leytt, |»r eto Im daban muebc hontar. 
ca magaer qua al om at U e<j«t<Bobr» 
purdan iD'^nguar dallM d tollarlaa del 
todo. aegnot qua deximoa da auao. at 
otron coma quMr qua attoa deracboa 

aabetula d'l un cottumbta. at da U 
coatuiotre loaro, at del (oaiO lay. at 
an decanibando da U laj fuaru. *t del 
fuero coatumbra, at da la c^^umbaa 
UM . todavia la la; bs cata* homa 
aefialadaa, demia da aquaataa otna. 
ca daapoea qua la la; aa lecba. ba ila 
ear fuaro conaejaro at puMwados at 
otroei naba an a coetumbre para aer 
coctombrado por eUa at otrtm deba 
ear naada. porqua an otra macuara non 
ae podnan della aprorechar U* gectea. 
Et por ende cocno quier qua aa Coma 
an eetax drae. non aa la aua tomada 
ai non an ganaodo at an recalaaodo 


podar at bonra detlaa E( an ha 
otra nasara, ea laa la;aa bod Ijj 
puadan facer b dob too majvna oefio f o t 
at lea coaa boaradea. am eemo an p a r a. 
dot«a6ra;M. porqua •aantimda qe« 
p'rqciaaCo aon toa* oeUet at da maj^r 
lugar loa qua Ica faevn. taato znajror 
bonra raciban atlaa. £t nn aota h»n 
otra moj grasda. qua aon ciertaa at 
eacTTplaa. at Don aa deban judgar por 
antandamjento da bomaa da real aeao, 
nw por fatanaa tun por aJledrro, mon 
quando israguaae la la; an lugarea, 6 
la bobwaen do omondar 6 4 Ceoee do 
Duaro . ca eatonca ea da cater hornea 
antendudoa at aabidoraa para altcdner 
at vaar tode cose porqw so mejor 
puada feoer 6 amander, at mae coq 


Osda por todee aotee ratonra hen bonra 
lee lejas qua aon fechas. at ordaneda* 
at puratea an eaenpto, aai como da aus 
deminoa, aobra todos loa fueroa, at 
nsoa at coatumbrae qua loa bomea 
ponan at puadan poner ; ca lo el se 
puada cenuar por volunted. at atto 
non Bson por darael .0 '' 
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and wodcrst'indinp men , it might ho suggested Ihit tlil' Is not 
quite the same tiling na the norm'll loKiihliie nuthod of 
other Western countries In the Middle Apes Wo tnnst, there* 
fore, examine the proceedings of the Cortes of Leon nnd 
Cisiile, and of tliose less eompletelj organised assemblies 
■which prccciled them It will then become evident tint 
these Assemblies, as far as they cm be triced bieh, exemsed 
a legislative or quan legislative nuthorils 
The Bishops, Ahlwts, and Optimatcs of what they term 
the kingdom of Spun met at liCon in 1020 a n , and in the 
presence and at the command of the king, Alfonso .md his 
wife made certain decrees which, ns they »aid, sierr to be 
firmly established for future times * King I enlinand held a 
council at Cojanxa In lOW with the Ihuhops and Abbots 
and Optimates of his kingdom, and there issuwl his decrees * 
We have an explicit declaration of the lep*! itive nutlionty 
of these councils in a clause of the proceedings of that Council 
of Leon, probably of the year 11$^, m which Hicre is a 
reference to the presence of elected repre'intatives of the 
cities (We shall return to this matter in a later chapter ) 
The king, Alfonso IX , promised that he would not make 
war or peace or issue a decree (placitum) without the counsel 
of the bishops, nobles, and poosl men by who«o counsel lie 
recognised that he ought to be ruled * 

Wo find the same King ^Mfonso IX. at a council held at 

* ‘CoUmon dv CortM I>« la* tlniK* • Id., 7 i ' Ego doraintts AlJafonj^ 

de Leon el dc CMtflU,’ 1 1 ** Er* >1 U Iter Lepnnu «t Calliclr rum rete 
rw mb K«lend Aa^ti m fee*entiA bmem nin*in •pi*! Leponem ru« 
Domini AdefonA et usoru ejui C«lo>re •rrh ei>ueopti el epiwroru et m*pn« 
eonveruniu* npud Leponem in ip** tibo* regrj mei el cum electu cinbo* 
•ede be«t« Mseie omne* ponbOm •« •m^uU* eiviUUbu*. roiubtui et 
•bbale* et obtimales regru lIjfiwiM-, Junnento fiitnaTi «juod emrubu* da 
et juuu ipAut f*g»» Ulia derreU deer* lecoo oeo. Um elencu quam tsici, 
Txmus qua Orimtet tene*ntu( {utuns •eerkmu mom boot*, que* % feed? 
teroponbus.** eeaeonbua meia h*bent conitituto* 

• Id , 3 J Ego PredrtiBndu* rex « (3) riomiu etiAro, quod nec f*cum 

Rancfia repn* ed mtomuonera ooitra pjemm Tel poeera, v«l pUcitum, tiia 
ChmtiMuUli*. ieeimu* conenjum in cum eoncilio epj»«iporvia nobilium, 
Metro Colanc*. in dioeea •cOmt et bononim honuoum per quorum 
OTetena cum epucopu et abNiiilnu conulium debeo Irgi ** 

•t touu* Doetn regni optimatibu*." 
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It then, we think, clear thit the normal trudition of the 
thirteenth centurj* was charictcn<tieanr reprv'ontcil by the 
worU* of IlractoD which we ha\e otoii The emperor or km? 
bad his place in Io?i«!ition, bat it was not an I'oliti'd place, 
nor had he any arbitrary or unltmiteti authontj ^^■bcn 
circumstances c-allcd for anythin? moit* than the enunciation 
or restatement of custom, the ruler acted with the coun«cl 
and consent of the prtat men, lay and ccclc'u«tical, and 
behind them wc ece more or Iom distinctly the whoV eon- 
munity, for, as mu't be remeniNwI. the custom of the coni* 
munity was the ultimite touret ui Kw 
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CHAPTER VT. 

THE SOtmCE OF THE LAW OF THE STATE — II. 

We have in the last chapter eeen that the normal conception 
of the Aliddle Ages was that lav is the custom or the decbred 
wjU of the whole community, and that this continued to he 
predominant in the thirteeotb centar;. 

It is, however, true that it is In the twelfth and thirteenth 
centuries that we Had the appearance and the first development 
of another conception of law — that is, the conception that the 
prmce, whether emperor or king, is the sole sonice of law ; 
and there ts no doabt that we have here the beginnings of n 
political idea which became of high importance in that change 
in the political civilisation of continental Europe which 
accompanied the Benaissance. 

There can be no doubt as to the hterary source of this 
conception , it was the study of the Boman law as revived 
first in Bologna, and then throughout Europe. We have m 
a previous volume considered in detail the most important 
aspects of the political conceptions of the great Civilians of 
Bologna, and we must refer our readers to this for a detaOed 
discussion of the matter.* 

We must, however, remiod them that the theories of the 
Bologna jurists about the sources of political and legislative 
authority had two aspects. They all accepted from the 
Boman law the principle that the emperor had the power of 
making law, and they all held that this authonty was denved 
from the Boman people, who had conferred upon him their 


* Cf. Tol u. put L, espwimr chaps. 6 
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own Icgislatno power They differed on the question wheflior 
the Itoman people Ind bo nhcniled tlieir autliontj to the 
emperor tliat they retained no power of lefpshtion, and could 
not reclaim it, or whether this ijrint of authontj was subject 
to the controlling power of their own custom, and could bo 
resumed by them It is, howesor, true that in either form 
the conception that the ruler exercised m Lis own person 
the Icgishtne authority of the community wis wholly new 
to the Jliddlo Ages, and in this chapter wo must consider the 
question bow far tins new conception sssumed an important 
place in the political theory of the time Tint it had httle 
pnctical importance we think we have made clear in the 
Last chapter 

^Vc begin, therefore, by considering the evidence of some 
of the jurists of the thirteenth century, apart from those 
with whom wc dealt m the second solumo The most im 
portant of these Civilians was Odofndiis, but two others, 
Boncompagni and Jolm of Viterbo, are worth noticing Bon* 
compagni's work, ‘Ithctonca Kovissima, as it appeirs, was 
produced m 1235, and m it ho u«es some words which arc 
Bigniflcaot of lua conceptions of the relation between the 
emperor and the law In one place ho suggests a form of 
words with which the emperor might be addressed “ Most 
serene emperor, who keepest all natural and cinl laws in the 
shnne of thy heart,” * and m another place ho describes the 
greatness of the jus cinle, and refers to (bo words of Theodosius 
and Valentinian that, though the pnnee is “logibus abso* 
lutus,” be acknowledges that ho Is bound by the laws ’ John 
of Viterbo, whoso work is probably later, m the course of an 
important discussion of the nature and relations of the spiritual 
and temporal powers, to which wc shall recur, says that God 
subjected the laws to tbo emperor, and gave him as a living 


I noQco)Z)psgiu> ' Rhetcnea ^on* 
sittiA. V 4 Rom4noniin unperstor 
Bentasnme qoi cubeta nslo 

nils et cmlia jura poctoru orcaoo 

*1(1 id V IX 5 1 Jus cixiIa itrbM 
ct orbu obtinet inooarttuain, dum 
VOL V 


(Wtuit. InterpreUtur, jubet, juditfat. 
piuut Klque peraiitut , usda qui contra 
jiia loquitur, peecat m enmioe Icm 
najcitatu cujoa (Lgn* »ox pnncipcm 
legibui abaolutum proSten digoaCur 
caw legibus obbgatuni *' 

E 
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law to men.^ Theso phrases sire rhetorical and not very import- 
ant, but they are interesting as expressing in very liigh terms 
the principle that the emperor was the source of law. Much 
more important, however, arc the emphatic words of Odofridus, 
who died, according to Savigny, in the year 1205, which 
we cited in the last chapter, especially as bearing on tho con- 
tinumg legal authonty of the custom of the Boman people ; 
but his words have a much larger signiCcance than this. He 
not only maintains that it was tho Koman people from whom 
tho emperor received his legislative authority, but he vehe- 
mently contradicts the opinion of Placentinus, that the 
emperor alone had now the power of maldDg laws. lie main- 
tarns that, on the contrary, tho Roman people could sthl 
make laws, and be andaciously interprets the assertion of 
Justmian that in his time only tho emperor could mak© laws 
(' Cod.,’ 1. 14, 12) as oxclndiog not the people, but only other 
individual persons, and adds that, when it was said that 
the people transferred (transtnlit) its ’‘imperinm legia con- 
dere ” to the prince, be noderstood this to mean that it granted 
its authority to him, bat did not abdicate its own power.* 
Odofridus, it would seem, looks upon the prince as one to 


I John of Vitorbo, ‘Bo R«giiDiiw 
Civiutura,’ 128 “ Deu* (ubjecit I«(M 
imporoton et Ugem Oum 

nusit hoRunibus ” 

f Odofndufl. ' Comxnontarj on Di. 
geet,' 1 . 3, 32: “Disit Fla (Flftocn. 
tinua) ohm eonouctudo vincobal leg«ni. 
et itk loquitur lex nostra m 6 . . . oam 
ohm populus Rom&nus poterat legem 
condere. lex eat quod populue 

8i contrana ejus coosuotudo toUat 
legem, quia ejug eat toltere eujna eet 
condere. , . , Sed hodio solua pnneepe 
potest Ugem condere, ut C. de le. et 
const. 1 i (‘Cod.’i U, 12). unde non 
debet consuetude populi posae legee 

imperstons tollers, et no loqintnr L 

quod coneuetudo populi tolleret legem 


Sed eignon, hanc islutionem non 
epprobamua, qum sicut ohm populue 
poterat legem condere, sio et ho<he 
potest, vn debet posw consuetude 
popuL legem tollere, neo obstat quod 
dKitnr quod solus pnooeps sive un- 
[Krator potoat legem condere, quia 
lUa dictio ' solus ’ excludit singularcra 
pereonom, non populum, nam populus 
bene potest bodie legem condere, sicut 
olim potorat, ut ,bi dixa § e. tr. 1. i. 
(Ins own ‘Comm, on Digest,’ i, 3. 1) 

Item non obstat quod ahbi dicitur 

quod populus omne imponum legis 
condere tranatulit in prmcipem, ut t. 
d. cf. p. p. 1. una m pn. quia 
inteUigo tranatulit i, concessit, non 

tamen a se abdicando, ut J de 

Const: Pnncipum, 1. I Dig ’ j. 

*. IV” 
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whom the Ic^slitiTc power iniy bo <*ntru 5 f(*<l, but he refuses 
altogether to rocopiuao him as the sole legi«htor It clenr 
that Ovlofndus continued the tradition of Aro and Ilugotinus/ 
and that, while they acecptcil the tradition of the Homan 
law, that the pnneo had been Intetted by the people witli 
lepslaticcaathonty, they also irpfc*ented thenormal nicdia'ral 
principle that the comroimUv coatinutd to be the source 
of law 

It 18 Intere-iting to observe that the same pnnciplc Is main 
tamed by the most imj-oriiot contejuponry jun<t of the 
kingdom of JTaplos, jVndrcw of Isemu, m his work on the 
Constitutions of the kingdom of Naples He was oiidently 
a pupil of the Bologna CiPibana, but was al«o familiar with 
the pnnciples of the feudal jonsts In one phro, where he 
Is commenting on the legal doctrine that it was by a lex 
regia that the people bad tnnsferred its nntliontp to the 
Jang, ho maintains that the legishtiro authority was Inherent 
in the royal offlee, so that, if to*day a free people were to 
set op a king, ho would “eo Ipso ’ i>o«'c»s the authority of 
making laws, and that the same thing would hold it the Vang 
were created by some per on who had authority to do thi», 
as the Pope had in the case of Sicily Bat he al»o suggests 
that a people who had transferred their authority to n king 
might revoke this for a reasonable cause, as, for mstince, if 
the king should become a tvrant and abuse his power, or if 
he should proro onQt for kingship * 

We tum from the jurists to the general political literature 
And first we mast examine the position of Aqumas It is 
not easy to define his position in prcci’'o terms, for while his 

• Cf ToL u pp tS-C7 S exit •! ftclAt r^p"in iL» qui 

» Anilre** ds 'IVrrKnnA t*! potevt at pap* rrjooj S f1i» pCT «• 

Aenoaia ad oma<« ragni N^pobtau qua djcU tuot m prohenuo S 
CoruUtatjonea. Fol 3S, r s ‘'Lae* diater lIiarrmM ii CocaUtui ta 
regia transtolcfont regnum Cvi« Bd ouper rege* at regna da I cano Chruti 
hoc regain pert net eo Jpao quod e»t id term qul Papa eat Item pnmo 
rez Q( tubditu aon uDpeoat legeni at cam qnaado tranatuLt Dosquan rero* 
cODiiat- Uoda al bodia Lben popali eavit n » ex eaata. ut n rex Sat 
conjt tuenint a hi regem eo fpno Wper tjranmw et tie abut lur vel non 
e<a rez haberet Icgia coadesda potea aaaet idoocot ad regimeo. 
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treatment is characteristically Incid up to a certain point, 
he, c\irio\uly enough, omits to deal explicitly with some im- 
portant questions concerning the source of the legislative 
power. 

We have m an earher chapter discussed the terms of 
Aqmnas’ distinction between Natural and Positive Law, and 
we have seen that he says tliat Positive Law arises from 
a common agreement.* Li another clause of the same article 
he explains that an agreement might be either private or 
pubhc, and a public agroeincnt is either that to which the 
whole people agrees, or that which is ordained by the 
pnnee who has the care of the people, and hears its 
person (qui curam popuU hahet et ejus personam gerit), 
and this is Positive Iiaw.* The statement is significant 
of the nature of law, but it does not explain bow the 
prince comes to have the care of the people and to bear 
its person. 

In another passage he indicates, indeed, very plainly the 
nature and purpose of law— t.e., the law of any particular 
community. He begins by citing the words of Bt Isidore of 
Seville, “ Lex est constitutio populi, secundum quam majores 
natu simul cum plebibua aliqiud sanxerunt,” and contmues 
that law is directed to the common good. To order things 
for the common good belongs either to the whole multitude 
or to him who represents (gereas vicem) the whole multitude, 
and therefore the authority to make law belongs either to the 
whole multitude or to that pubhc person who has the care 

* Cf p 39 condicto, sive ez communi placits ; 

* St Tbomss AqTunas, ' SammA qnando sciliMt ftliquia n-putat se con* 

Theologica,' 2 2, 57. 2 . " Betpondeo tentaio. si taatwn accipiat. Quod 
diceodum, quod sicut dictum est quideu potest Gen duplinter : uno 





t«\r. Ti) KouncE OP run ww op run stato— ii. C9 

o! tlip -wliolc multUadc* The rtMcm<nt is clear and im- 
portant, both in il< description of the end or purpose of Uw 
and in the srords used to desenbo the lo^islitor as “pertni 
>'irem" — that Is, as the vicarof representative of tlie multitude, 
and his TCsponslbiHly for the Rood of the community , but 
again Aquinas does not tell us how the " public iwrson ” 
comes to hare this authority 

The truth Is that St Thomas dearly held that there were 
two possible cases with Tcgard to tiic law making power 
Id a passage to another part of whidi we hive already 
referred in dealing with the authority of custom, he f lys 
that either the multitude may bo free and can m iko lins 
for llBolf, or It may not possess the free power of making 
laws, or abrogating the laws made by i superior * In 
another place he relates the differ<nt kmils of laws to (he 
forms of the constitution of the 6tato in the kingdom there 
are the constUntions of the pnnee , ia the anstocnej , the 
“responsa prudenlum ” or the* Senatus consnlta ” , In the 
democracy the “ plcliscita,” but ogam he does not discuss 
the question how these various aotliontics came to hare 
the legislative power. He d«c«, however, m this passage 

'll il, 1 t, 90, 9i “and (onu* ron«upivdo Inirodurittir, dupici* eon 
Mt quod Indonn dicil In lih ▼ E(ym ditioni* point li »mm (it Lbor* 
(e 10) et b4b«tur In Dwrvt • (Grattan. mtdiJtudo, qu«> poant ritf ir^m (aerrv, 
DccTTtun, D !, 1) ' L«x e«t con ploa cot con*m«ua toUua mulUtulinia 

■tilutio popuU, areundum quatn maj S'! al.qui 1 otMorrandutn. qucaj ron 
om nato aitotJ cum pVbibus al^qul I foolu lo manifeatat, quam aueVontaa 
aanzerunt.” non nt ergo eu}u*libet pnnctpla, qui non habet f«WUtem 
tacero coodcodj legem, niii inquantum grnt 

Eeitpondea dicendum, qt)0>l lex penonam tnuluiudjnui undo licet 
propna pnmo, ct pnnctpalitec ceepicit aingutat penorun non ponNoV coeden 
Ordmrm ad bonum eommono t ordmarv l-icem tamen totua populu* romlera 
autem aliquld In bonum commune eot I'getn potret ai veto multiludo non 
vel totiua multiludinia, vcl aJteuJuii labeat liberam poteatalem condendl 
g-renti* vicem totiua mulUtudinuit et mU legem, vel legem a aiipenon potca 
ideo condcre legem tcI pertinei ad tata peaitan reraoreti li tamcn ipiui 
totam mulliludinem, vel perVinet ad conauetudoln tali multitudinaproTalcna 
personam putlicara, qua totiua mnltl obtinet tiiu legts, in quanto per eon 
tudmia euram halict quia et la toleratui, ad quoa pertinct rouhiluibnJ 
omnlbua aliit ordinare In finem eat legem imponere , ex boo enim ipao 
■ejo*. cuioj BSi propnoa'UiBlinia''- ▼Kientur appro'bare quod consuetudo 

* Id id « I 2, 91, 9 1 * Ad lerUont latmduxit " 
dicendum, quod mulutndo, in qua 
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indicate his own clear preference for a mixed constitution 
in which, as St Isidore had said, the laws are made by the 
“majores natu enm plebibus.”* 

In the next chapter we shall have occasion to consider 
more fully St Thomas* theory of the best form of gopern- 
ment and the nature and lir^te of political authority, and 
we shall consider how far this may bo thought to throw any 
further light upon his theory of legislation. 

In the meanwhile it would seem true that St Thomas had 
no one definite theory as to the source of legislative authority, 
but rather seems to think that in some constitut/oos the people 
are the ultimate souxee of law, in some not. It is certamly 
very singular that St Thomas, who was evidently well ac- 
quainted with the Eomao law, should nowheio refer to the 
universally accepted doctrine both of the Corpus Juris Civihs 
and of the Bologna Civilians, that it was the Boman people 
who had conferred upon the prince his legislative authority. 
If wo were to venture a coojectnio, we should be inclined to 
say that this may possibly bo a consequence of his study of 
Aristotle's discussion ot the various forms which government 
may assume. Even so, it is curious that he should not show 
the influence of Aristotle’s consideration of the question 
whether it was better to bo governed by the best men or by 
the best laws.* 

In tie last years of the thirteenth century the theory of 

* Id id > 1 . 2 . 8S» * « “ T«rUo «rt d« pnoeipstus paucoruaj divitum et polen- 
rstione Isgia buauis, nt msUtoalw iun. «t wcundum bsQ nmutur ]ua 
A gubernADto eoiomumtatem cjrrtatiR. prsetonum, quod otiaia hoooranmn 
sicut UupfA dietora est (i. 2, SO, S) ot dicitur: uliud mutera regimen eat 
eecundum boo dietinguuBtur tegea popob, quod noaunatur democratia t 
humane (ecundum daversa regmuoa «t aeouadum boo aumuiitur plebiscite. 
civitatuEDi quorum tmum, woundum Abod auf est fTraDnicum, quod eat 
Philos in m. pobtie, cat regnum. tinuuno corruptuia s unde ex boo non 
quando scQieet covitaa gubematur ab aunutur abqua lex. Est enim abquod 
uno : et secundum boo accipiuntur regimen ex istia committuni, quod eat 
oorMtitutionei pnociptim Aliud *wu optuaum : et eecundum hoc sumitur 
regimen eet anstocratia, id eat pnnm. lex, 'quam majores natu eiisuJ cum 
patus opiimorum, vel optimatum s et {ilobibiu, sanierunt,' ut leidorus dicit '• 
secundum hoc sumuntur responsa (*Et7m v. 10) 
prudontum et cliam tenatui constJia. * AmtoUe, 'PoJitwe.' lu. Ij. 

Abud regimen eet oligarchia, id est 
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an ab'olnto monarchy was asserted by on important writer, 
by tint Ejidius Colonna to whom we have referred m in 
earlier chapter, as illnstratinp the influence of Anstotle,* not, 
indeed, that in this matter he follows Anstotle on the 
contrary, as we shall see, he dchlicratcly differs from him 
The origins of the position of Lgidius ore indeed obscure , 
there is no trace in lus wort of the conception that this ab o 
Into authority rests upon a Divme Tight — that is, npon 
the theory that the pnnee was m soch a sense the rcprc«enta 
tive of God that ho most be obeyed whether he was pood 
or bad, npht or wronp This theory was stated by St Grepory 
the Great, and was known m the Middle Apes and had even 
been as cried bv some wnters m the conr«e of the struggle 
between Ilcnry I\ . and the Papacy * hot it does not appear 
that It had any importance m the twelfth and thirteenth 
centimes, nor docs Egidios Colonna appeal to it Mliat is, 
however, ranch more remarkable is that Epidius Colonna 
does not seem to denve his principles, at least directly, from 
those Cinhans who had maintained that the whole and solo 
legislative antbonty in making law belonged to tho emperor • 
It cannot be donhted that bo was acfiu-imtcd with tho Homan 
law and the work of the Bologna Cmhans, but it is not from 
these that ho draws lus arguments It is possible that this 
may partly bo explained by lus cunous and somewhat laugh 
able contempt for the lawyers in one place he speaks of 
them as * ydiote pobtici * 

The immediate antecedents, therefore, of this defence of 
absolutism are obscure, but the importance of it is great 
Some two hundred years later Sir John Forfescue drew a 
sharp distinction between the ‘ legiincn pohticuro et regale 
of England and the regimen regale of Franco, between 
the kmgdom where the kmg governs according to laws made 
by the whole commnmty, and tho kmgdom where the kmg 
makes the laws himself • It may, indeed, bo doubted whether 

* Q p IJ «• ds qubus ««( pol t ci <1 eunt narra- 

* Cf toL i p. 15* »«7 5 T<rf ui ti»» et ame rat one Bqprtlan ^oaaunt 

part u chap < yd oto poU ci 

* Cf vol u pp. 59 67 • Sir John Forteecuo Covrmancoof 

* Egidina Colonna De Regirafne England I 3 Ac De Laulbua 
rnncipum. 1*8 “So Irgute quia 9 18 33 Ac 
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Sir Jolin Fortescue was not, for his own time, pressing the 
distinction too far, whether it was really true that the con- 
stitutional principles of the French kingdom were in his time 
as clearly defined as he thought; but he was only anticipat- 
ing the full developments of the seventeenth and eighteenth 
centuries. 

However this may be, the distinction which Fortescue 
made was one of the greatest significance, and it is here, 
for our purposes, important to observe that the distinction 
between the two forms of government was already being 
made at the end of the thirteenth century, and that 
Egidius Colonna expressed his preference for the “regimen 
regale.” 

Before we consider his position, we may, however, observe 
that a distinction which is parallel, if not quite identical, is 
discussed by Ptolemy of Lucca, to whom is now generally 
ascribed the authorship of the greater part of the treatise, 
‘De Begunine Pnndpum,’ which was begun by St Thomas 
Aquinas.* In one place Ptolemy ascribes to Aristotle the 
distinction between two forms of government, the political 
and the despotic. He describes the first as that m which the 
country or community Is governed, whether by many or by 
one, according to its own laws (ipsomm statnta), while In 
the second the prince governs according to a law which is 
in bis own heart, and this fonn of government has the advan- 
tage that it is more like that of God. On the other hand, the 
despotic government, which is in its nature like the relation 
of the master to the slave, is in its nature arbitrary, and 
he illustrates this by the words in which Samuel desenbed 
the nature of kingship to the Israelites (1 Sam. viii. 
10-18), and pointed out to them the advantages of the 
“ regimen pohticum ” which be and the judges had adminis- 
tered, Ptolemy contoids that there are considerations in 
favour of each form, which he now distinguishes as the 
“ regimen politicum ” and the “dominium regale.” The first 
IS well adapted to the state of itutocence or to the rule of men 


Cf.p.24. 
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who are wi-e and nrtnonj, hVe the ancient Komans, bat the 
second to the gOTcmracnt of tl»o«e who arc pcrrcrsc and 
fooli«h, and the nnmbor of the foolijh is infinite. lie al'o 
nrpjs that the charactcnsUcs of the peoples who inhabit 
different parts of the world are different, and that some leetn 
adapted to sbTery and some to freedom There are therefore, 
he corcicdes, some rea«ons for prefemn^ the “ polity ” to the 
kingdom, and some for prefemng the “ regale dommiam ” to 
the “pohty 


> Plolrmy of Loen (St TVf-^ 
Ai^TUnA*! Da P.apfBlM PnAopirn, 
ii $ “Dupti"* mm pnanpatoa at> 
Arutot«la (wmtur in ma rcLtm 
q-wram cpiLbot laoa ba^t cmmalna 
Lott r>.zr*« pocat n r rcLtioorcm. 
e* npn nt dutinrtozs, «l in-'n etuLta 
dfrUnhtor, r«La<^ rvl^Loct. at 
d'aj'ntii-OL roLueta (p.<Iats. 
fvipo tiTo proTtscM, t>T« anua. «ii« 
euirsa. per cnora vtl plur** 
•ocaadma ipaenua tutau. at in 
r»ffi 0 (ubu eeatir 2 <t luUr, et pn^tpof 
P.otna, ot par ••nutora at tooanlM 
pro ma]9(« pena ab orba oooditn. 

£t Dda o^tutor in rrg-ininM poLtico 
cLmistitio, qo>a Wgibna aoSmn r«ctor 
poLticna ]ud.rat popolum. par 

rrp«la doruuom (applatnr. dom eon 
kgiboi obLg^tDf, per eao (raarot, 
qn* ««t in pectoro prlnopw, propter 
quod dirmam mapta arqtDtur prori 
dentiani, cm nt eura da osmiboi, nt 
in Lbro Sapientue diotor . 

u 9 Eit nTzteia Lie adrerteodonj. 
quod pruuMpatus derpotjena diator qua 
eat domini ad aervum, quod qmdom 
nOTDcn pracum eat. Coda qtrdam 
domuu tUma prortneia ad&uo bodie 
dnpoti roeantor. quem pnoepatom 
ad re^alem poaaumos redacerr. at rx 
aacra Lquet aenptura. Tndontiir 
emm legea regain per Saraoelem ppo- 
fhftam lamcLSAW pepoJo <pt.» aem 
totem mportaot • . FiLoa reetroa 
toUet. et ponet la euribua aoia , • , et 
pnecunorei quadngarum luai'um. at 


etjaatitaet ancem a g ro nun roonrm 
et ne d« auia road.ticmbc* ad 
aerritatera peruncotibua qtt» to 1 Lib 
Itrgum tmJuBtor per hoc quan rtlena 
ntendere quod rrgtmert poL leua, 
qool rrat jubraftt. et a uu m faerat. 
truetuoaiua rrat populo, eu;u( Umrn 
avfenua rcT>trar>n.-a nt eatenrum. Ad 
rajaa djbu d^'^iarationera aeietulua 
eat qn«l n djpliei pane repnan 
poLuma rrgali pia{iiutur pnao 
qoidem. u rrfrraiBiu domnium ad 
atatma ictegrus bamaA» natitfv. qui 
atatna Bsaocenti^ appaLatuf. in qna 
non fiuaet regale reprsea aed peliu 
rum. Cnda apml upientea et 

hotainea virtuoaca. at furront antiqui 
Itmnaaj, aerusdaia umtaCiaoeia talia 
tiatars repnicn poLarum ejua fmc. 

SM qma perrera* dilTcile com 
pmtor. et atultorum tn&utua cat 
ntsarma. at dicitur ta Eecleaiartico, 
in Batura eorr u pta repzaen regale cat 
frtirtuonaa . quia eportet ipaam Data 
ram bmsanam no diapoaitaio. quaai 
ad aui fiuxumr Lmitibua refreDan i 
b<K autem facit regala futiptua . . 

ergu quanttsa ail hoc excclUt regale 
dnanuum. AsipLoa autem et ntna 
terra aecundum atcUarum arpectum 
reponem duponit. ct dictum eat 
auina t tmde etdemua quaadam pro* 
vtaeiaa aptu ad aemtutera, quaadam 
astroT ad hbertetem Tatef 

■ptur qua ecmaideratione poLUam 
r^no. et regale donunium poLtiaj 
prtrponimus." 
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Ptolemy of Lucca was a pupil of St Thomas Aquinas, 
but we must not attribute to St Thomas the responsibility 
for the indifference with which he treats the two forms 
of government. St Thomas docs, indeed, recognise that in 
some cases a people is free and mabes its own laws, while 
in others it does not possess this power ; bnt in one place at 
least, as we have seen,* he does express his own preference 
for the mixed constitution in which the laws are made by 
the “ majores natu cum plebibus.” Still less most we attri- 
bute to St Thomas the responsibility for the dogmatic prefer- 
ence which Egidins Colonna expresses for the “regimen 
regale.” 

We must now examine the position of Egidins in more detail. 
The work with which wo are hero concerned is his treatise, 
‘De Begimine Piinciptun.’ It was written probably before 
the death of Philip III. of Prance, to whose son, afterwards 
Philip IV,, Egidius was apparently in some relation of tutor 
or teacher. We have already drawn attention to his position, 
as havug learned, probably through St Thomas Aquinas, 
to know of the Aristotelian political theories. We are here 
concemod with his conception of law and its relation to the 
prince. 

Egidius makes a distinction between the ” regimen regale ” 
and the “ regimen pohticum ” like that of Ptolemy of Lucca. 
The State may, he says, be ruled in two ways ; the ” regimen 
regale " is that under which the pnneo rules according to 
his own will (arbitrium) and according to laws which he 
has made himself. The regimen politicum is that where 
the prince rules, not according to his own will or 
according to laws which he made, hut according to the 
law which the citizens have made.* As he puts it in 
another place, laws may be made either by the prince or 

^ Cf pp. 69 70 ttrinbiura et Mcimdura quas ipso 

* Lgidjue Colonna. *t}e Kegimina inatituit Sad tunc preett r^gunine 
Fnncipuin,' u 1. 14 : " CmtM autem. poliboo. quum non pri^cet acciudum 
quantum ad pnesena, apectat. dnpbci arbitnuTn, ncc aecuodum Icgni quaa 
rcgixmna rcgi potntt, poliUoo aciltort at tpaa inatituit, oed eccundujn eas quaa 

repall dominio : oum prsreit lecuadam 
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by the whole people, if U is the people which rules and 
elects the rnlcr * 

Lil.e Ptolemy he rcco;tm»es the two forms of povernment 
as possible and leptimnte, but be also contend^ that it is 
better to be ruled by the Unp thin by the law This Is the 
more remarkable, because he carefully states that Aristotle 
had raaintamed that the true prmcc was an mstnimcnt of 
the law, and that it wis better to be povemed by a 
good hw than by a pood kinp Fpidius sfites Aristotle’s 
argument as he understood it, but only In order to mim* 
tain the opposite — nirrelv, that it is better to bo ruled 
by the Unp than by the law, ind he adds that, while 
the king ifl under the natural law, he is not under the 
po itire law * 

This IS, indeed, a highly sipnifleant development of political 

* Id Id U ! 57 ^>18 koi • rf(~* *ot |0*Bdu“» 

onhiurt aea la cenoi^ b<JBum f'nt rt tEi'uitro* 

dfndn tunt * fnnt r* «ul Ml or<ln4r« Sfi«ndu» t«t ct q jMnubet 

•t din^n la ul« botium, mI (>nnnr>«At/v nm n»iL\m iawr 1 
eaedesd^ font • uta il tatoa M(ur«l«re *t Kara Builvu 

fepolui fnaeipetar *t 4ii In petMUt* mw pna ip«tur Lui am et rtcu 
cju< fligvre pnafipABUta VoU* ««t ratio d <;t«t 

ergo Ua qu* coa ( t «diU ab *o eojo* O'rara t va lev nt lafra f>na« 
«<t din^nre ia bosoia eominuaa Mm I'aoteia aimi trt aaturaLa rat npra. 
II rat l8x diTina *t natnraUi voruLta «* aa dieatur aliqtiana pOMtivam 

a peo cujQi cit omnia dinsM* la <aie supra pnnopantom boo non rat 
K^pium , qoi rommuae at |«auUTa ami ut (n am rrari-ratar 

boauxn qrua rat t o uuui ommi boo i vutui juni nmturalu Com 
lax varo hnmana at pontira eoediCa qwntnr otnua laaLua ait aut 

rat a pnneipe aal a toto popnlo* ft aivitalam rap optiiiio rapi aul Opt ma 
totua populos pneppatur ^ tasai ml toqnamur da la^ caturali 

* Id id,iu 3.29 ** Sam at diatnr pmUt haoe pnaaipml qratn asw to 

6 Ettucor u ro pnocapi debat aus coltoo ragaada qoam dt ipaa rax oo quod 
luiUidastjuitelapi Eat ergo pnaerpa, anllua ait ractiu rax mil id qaanlum 
u dab to pnncipator quan qaoddaaa lanititor Sli lagl 

organom ioito lagu. Dt quod lax fieri Sodu loqoamur dolag., ponura. RaLua 
prsctpit rrx per eiTileta potentimia rat rap optuno rega, quam maiirno 
obaerran fact quare ai quod aat utaaaibus lUioin qmbtu talio lax daScit, 
pnscipaliua alipbOjui est ifl rapmioe at dieit oairerulitar quod Don eit 
q organnrfl at mrtmmentuni rap uniaeraal tar obearrandum Sacuadum 
optima laga tlipbfiiua aat quam xtgi l>^*tgutoncludab&trauoinoppositum 
optimo rage i hoc ait ergo quod ait /arta, quod malicu a«t rap rage quam 
phloraphui in PoUicorma quod Iag« ao quod lex particulana datar 
ebpbiliui nt prmoipan legam qms maara bod potest ” 
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theory, for this is a thoroughgrang contradiction of the prin* 
ciples of Bracton, and practically of allmodiajval theory; for 
the principle that the king is the servant and not the master 
of law belongs not only to the feudal system, but to the 
whole structure of medijoval society, and is expressed by 
practically all the mediaeval writers, except some of the 
Bologna Civilians.’ It is, indeed, with Egidius Colonna, as 
wo have said, that we come on the beginning of that con- 
ception of the monarchy which was to bo developed in the 
sixteenth and seventeenth centuries. 

It must, however, be observed that Egidius carefully and 
consistently maintains the Aristotelian principle that the test 
of all good government is that it is directed to the common 
good, and that, just because the prince makes the laws and 
is himself a living law, ho must maintain justice ; and that 
if ho falls to do this ho is not worthy to bo a king, and loses 
the royal dignity.* Ho docs not besitato (o desenbe the ruler 
who pursues his private good and not the public welfare as 
a tyrant.* 

* Cf. ffrwikllr rol. I chap. IS. vol. 
u part I rhap. 7 . vel ui part i 
eliap. 3 . part u chap S 

'Id id, 1 I, 12. “NatD rtfffia 
tnullitudicriB debet lotenden cois- 
muDo bonum. rrina <na tK 
naa ai loz eat re^la agondorum : vt 
haben potoat ex S Ethic, Ipae Judex 
rt raultuia tnagia ipee rex cujiu est 
logoa lerre debet aam quodam regula 
!□ agcndia Eft enim rex aive pniuepa 
quirdam lex , et lex eat quBdam rex 
Bive pnocepi Nam lex est quidaro 
inammatua prineepa. Tnoeepe »oro 
est quodam ammata lex Quantum 
ergo animatum inanimatum aoperat. 
tantuTD rex eiva pnneepa deABt eupe- 
rare legem Debet etiam rex eaae 
taste justitio et taste equitataa ut 

posset ipsas legos dingers, eum m 

aliquo caau leges obserran non de- 

beast ut lofra patebit. Dubitare ergo 

utrum rex dobeat ease oqualia et jnatua 

est dubitare utrum ipsa rcguls debeat 


eoaa regulate Si enim rogula ab 
equaLlale doSeiat bihil regulatum ent, 
quum eotua per regulam regulentur 
6m si rogoa aUDt i&justi, dispoaunt 
regouTo ut DOD ebsorvetur juautia. 
tlaxime ergo atudrre debont no sint 
iojusU et uiequalea. quia eonim in 
Justitia et inequalitaa toUit ab eia 
regiam dignitatem. Nam regos injusti 
eta dominant per eivilem potentiam 
non tazoen djgni sunt ut amt roges, 
cum enim decoat regulam eeie rectam 
et equalom. Roz. quia est qurdam 
ammata lex, eet quadam ammata 
regnla agondorum, ex parte ipsius 
personiB rogue maxima decet ipse eer- 

* Id id , 1. 3, 3 : “ Nam ut supenua 
dicebatur et ut philosophus in Fol. 

probat diSerentiam esse inter regem 

et tTrannum, quod rex pnncipaliter 

iotendit bonum commune, et inten- 

deado bonum commune intendit bonum 

pnoatum, quia salvato regno aalvatur 
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In a liter work, wntten, as it is Ihousht, in 12^7. witli 
reference to the nbdintjon of the Pipil throne by Pope 
Cclestine In 1291, while Epdius mimtafns that tho'e who 
are superior m intelligence and energy should rule orer other*, 
he al«o argues that this mu»t bo done by the con«cnt of men 
and that bv this same consent the ruler may retin. or be 
deposed * This belonp, Lowceer, rather to the subject of 
our next chapter, but we mention it hero as confirming the 
impression of the last passage cit«l 

It IS, however, al«o notieoablo that m one pbee he urges 
that when it is con«idered how much good an'oi from king 
ship, not only when kings rule well, but even when m some 
respects they pby the tyrant, the people should strive to 
obey, for some tyranny on the part of ll e ruler is more toler 
able than the evils which would an*e from di'obedienco to 
the pnneo * 

The iw’itioa of Epdius Colonni i*, as we have said, re- 
markable, and different from the nomial roediTval truilitioa 


ns Tyrmasai • («etr«n« 

{•rtanp^litfr tsMvlil boem pni* 
turn, cs ecttfe-^urati ALten «t 
prr intradit bocoEi wtD 

cr u> S. I abJ & 

* IJ^ ’De IlniU3U»hoa* rar** 
xru 1 1 " nevTTiAmur erjo %d frw- 

j\ositam, •! dwABiw, qmj ooa ««t 
Auprr DAtunm itrg^ui nw ivpA roo 
djtiooetn rw um , quad bodor* bcui 
lubtu prxlenmtur unoontutunli*. 

quod qni (uat pot«ati<»c« la lawLectu 
«t tnaga Ttgral iadortna. till pmLBt. 
Et id«o Tidemos. quod bomum utu 
nlic«r piMu nt bMtus, nn rveiosa. 
•roes poem. loter sjultoi «Uabi 
sbquibia dedit Dnts msjoma iodus- 
tftsni. quAEi slus. Ex hoe ergo rolust, 
quod Bon tolum bonunrs besUu. Tin 
trmmis, sdolte pueru prxeswnt. teil 
ctiani Toluit quod ot ipn sdulti AhquRa 
•uper M prxSceteot. qui* nt dxulcr 
In rrovecbiu, ‘ lateUi^o* pubemseuls 
possidrUu* 


Sdt *cua npmM 6-.li.Bee. qtod 
r*« irwCi-e-Dtiua b-roo et artut eJ 
AiMM pab*rBAndu3a. *«\1 quAAnt m 
rr-pLnt BAtuTs qu-xl irKetM 

orlius prrvrulA {T*v>irr» » -« pnr 

(kiABtur a< rub oonun putTrsAcOo 

nuluioiu (aIvtiu/ eportrt Iabm-o 
qjod boe rcnpJrstur pvr confmsuo 
boGueuB. Et Aicut per rensreruas 
bomjaipB prrdntur M retcpJeinr ot 
qUM a!u« prrEnAlur ns prr («s.viMtuB 
botuBuB coBtnno laodo fsriczn Cm 
piotrst, quod pr^frotBi crdtl rrl quod 
•UAB drpOBAlur ** 

* Id., D» Rognsio* rnncipura, m. 
^31 ** Si rrpo c-onjidorTtur quABtinB 

beouna advrui tx rrgr ooa »oldB 
rrpbuA itTtA rrpratibu*, sed rbsoi 
datu quod u aLquo, tjTsnmisprnt, 
•ludml populus obrdJ* Cas. Vsb 
(SASia Ml tolrrAbtlis AjquA.is Ittsb 
Btdn pnneipsatij, quatn at 
qood eOB.«urprt *x laobod-Tnui pna 
ptTTArKAltooe BAadttertBo 
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It may possibly bo su^sted tbat we have here at lea.st 
some Bignificant evidence as to the tendency of the political 
institutions and theory of France. We must observe, how' 
ever, that while it is true that Egidius was writing in France, 
and for a French pnnce, he was not himself a Frenchman, 
but an Italian. 

There are two contemporary French writers with whom 
we shall have more to do later^ but whose work we may 
eramine with regard to onr present point. The first is the 
author of the tract entitled ‘ Disputatio inter Clericum et 
Militem,’ which deals with the conflict between Boniface VIII. 
and Phibp the Fair, written not earlier than 1290. In one 
passage he claims that the legislative power of the king of 
France is the same as tbat of the emperor, that as the emperor 
has power to make and unmake laws for the whole empire, 
BO also the king of France has power cot only to repudiate 
the laws of the emperor, but also to promulgate new ones } 
he can add to, can dinu'oisb, or modify laws and privf' 
leges, taking account always of equity and reason, for he has 
no supenor. The author seems to mean that he can do this, 
either by his own authority or with his chief men.* The 
author Is clearly thinking of the legislative power of the 
French king m terms of the position of the emperor m the 
Roman jurisprudence } and while be formally allows for the 
possibility of the king legislating with the advice of his “ pro- 
ccres,” he does not eeeia to think of this as essential. 

^ * PupuiAtio loter Oenrani Mill' maios pcpWnt Qusa ultra earn non 
t£m,’ p. 60 . “Et ideo «i£ut omius rupenor oUtu. Et ideo doimne 

qu^e lo/ra t«rmiDas uspeni mot, rab. cl«rKP«. lut^uro vMtnm etweete et 
jecta eeee DOKootor unpentv xc qw agnoecite regera lesibus. coiunetuduu- 
infrs temudos regni, regno. Et neut bue, «t pnnlcgue vertns et libertatibus 
itoperetor egpm iotum mpenuixt mum datie. regin potestete pr9.eeAe, poeee 
bAbet legee condere. adder* eA ent cddCTe. peue winuere qu^Ubit. sqtu- 
demere . so et rex Francis ent omniiio into et mtione conetiltie. Aut com etus 
leges imperstoru repellere Aot quam- procenbos, sieni netnn fuent. tetnpe- 
Lbot pUcuent peimulare, »Qt Slis » rare " 

toto regno no pnescnptis et abobtifc CT. for a cntical discuKnon of tba 
noTu n plncuent promulgaie Alio date, &C., of tbis srork, R Schotz. 
qmn si abqoid sovi, nt s«p» aendit. *Die Publizuflk zur Zeit Philjpps dee 
TUiun foent etatnendom, si lex tun SchSoen,' Ac. 
posset hoc qn est summus ; tmio 
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The iccond la John of Pina, wlio«c tnrt on the I’oyil 
and Papil power wns written probihh in no2 or 1303, al*o 
m rehtion to the conflict between n«nifice ^ III and Philip 
the Fair John of Pms was a dtt«nnincd ndaocito of the 
portion of Philip, and a pcnetrntmp critic of the papal claims 
Ho maintains atoutly that the royal power was in no fcn»e 
den\cJ from the papal, bot from tiod and fnim the iveojle 
who had elected the kinp or his f imily ' To m iint un that it 
was the Pope who piao laws to princes, and tint the prince 
could not cstahhsh Ins laws onle«s thej were sanctioned by 
the Pope, was rcallv to do troy the recimcn rtp-ile ct poll 
ticum , and he goes on to make the distinction Ix^tween the 
State where the mlcr governs neeordmp to the laws which 
be had made, and that which is poaemt'd not according to 
the wall (arhitnam) of the ruler, but icconhng to laws which 
the citizens or others had estahli«lie«l The first poremment 
Is called regalis, the attend cinlis v<l polmcns • 

John of Pans does not in this place express any preferenco 
for the one or the other, but a little later, in n passage probably 
founded upon St Thomas Aqaina*, which wc shall consider 
m the next chapter, he tays that in his opinion the best 
form of goremment aras that In which nil the members of 
the community ha\c their share Such a form of government, 
he says, is tlie best seennty for the peace of the people, mil 
all men love and maintain it He ingcnioualy argues that this 
was the form of government which God instituted for the 
Hebrews when Moses or Joshua occupied the position of a 


1 John of Ftn*, Tr*?t«lui 
Pot«ftt4te et rap^li II 

“Ergo potc»t«a wgi» ooc •oeuodura 
•s ne« quiQtum ad csecutienem 
ext a papa tod nt a Doo ct a 
populo rrgom chgeate in pertona vcl 

For a fuU ditcnsaon of th * work and 
lit date tf n Scholl op r>I 

' Id id^ 19 Ihccre aatem at 
m> magistn dicunt qood papa trad t 
lege* pnocip but et qood pfmeept non 
potest legem aliunde lumere nisi per 


papam foenat approbalw i e«t oran no 
deetfuere repmen regale et pol ucura 
et jnedere in errotem Ilrrodi* tunentu 
et putanUi Clinrlum regnma deatruero 
lertenun, qtua tecundum philoeo 
phoni in I Pol i eortim prlncipatua 
tone tolom dicitur regal s quondo qma 
prweet oecundutn lege* quaa Ipo fasti 
toil Qnom vero pneert non *000011001 
arbitnum ■twm ied pecundum lege* 
quas Heea rel alii in*t tuerunt diatur 
pnneipatu* cieilis vel pol tieus, el non 
reg^ 
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seems to ns to be an adaptation and modification o£ the 
famous phrase of Papmian.* It was the Roman jurisprudence 
with its clear and emphatic doctrine that law was that which 
the Roman people, or those to whom it gave legislative 
authority, commands and establishes, which was the literary 
source of this conception. It is no doubt true that the prm* 
ciple was recognised as early as the ninth centurj', as wo 
can see from the famous phrase of the Edictum Pistense, 
“ Quoniam lex consensu popnli et constitutione regis fit,” * 
and it may reasonably be urged that the mere development 
of mediaival society and the growing complexity of its insti- 
tutions would have, in the long-run, compelled men to recog- 
nise the necessity of some deliberate legislative process. It is, 
however, we venture to think, perfectly clear that it was the 
influence of the revived study of the Roman law, and the 
interpretation and popularisation of its pnnciplcs by the 
Oivihans of Bologna, which gave form and expression to the 
new principle. 

We can, indeed, also see the terms under which the new 
conception was reconciled to the older. In another phrase 
of Bracton, which we have cited m the fifth chapter,* the 
laws made by the king witb the advice and consent ol tbo 
great men and the common approval, when they have been 
confirmed by the consent of these who are concerned (uten- 
tmm) cannot be changed without the consent of those by 
whose counsel and consent they were made. Laws may, 
indeed, be made by enactment, but they are confirmed by 
custom. We see here the significance of that doctrine of 
Gratian’s, that laws have no force unless they are approved 
by custom.* We have pointed out that, while there was 
much contTOvetsy among tbo Civilians about the principle 
of the continuance of the legal effect of custom, the great 
mass of opinion was still clear that, even when laws were 

* ‘ 1 3, 1 ! " Les «t com • Cf. 'ol i. n. 238. 

mune preceptom, viroTum pnideotimD • Cf. p. 81, note i 
coniultum, deUctorum qas epODte Tcl * Gration. t>ecr«tum D. 4 (after e. 3). 
ignorantia ccntrahiintiir cocrcitio, com- CC.voLn p ISi. 
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rmde bj n definite and lesitim'»te atjthonlv, Hie cn»tom of 
the people remained nupreme, and ori^ory I\ recognised 
thii principle holdin" m eeclcsi-wticil 1 iv: • 

SSe have also seen that, so far as liir was thouslit of in the 
tl irteenth century as somotLinc delibentcly made and pro 
Biulgated, It was normallj held that it was estiblisled, not 
by the pnnre alone, but by the pnnee with the coun«rl anti 
consent of the great men and, m some penml ptn«o the 
approval of tl e whole communitv This is tj t principle of 
legtdafion which the Middle A^cs left to the modem world 
This was the princijlc of the foud,»l jnn«pnidenM and was 
represented in the constitution d pratfnt net only of Fug 
land, bnt of ^Testern Furope 

The truth is that the conception of an ibsolutc monarch, 
the eoQrtc of law, and superior to ill hw wn wholly alien 
to mediajval cinli'ation Bncton s famous sanng that the 
king IS uedef Cod and the law * repre*ented the tradition 
not onlv of Enghod, bnt of all Western Enropc * So fir as 
the law was not merely the custom of the community, it was 
the expression of the will and command of the community 
Tills pnnaple seas, indeed, admirably exprr«»ed by one of the 
earliest jurists of Bologna, possibly Imenu» him«eU, when be 
said that the “ nmsersitas — tl at is, the people — establiilies 
and interprets the law, for it is its function to care for all its 
members * 

It IS, however, also true that In the twelfth and thir 
teenth cenlnncs we have (ouod the first beginnings for the 
modem world of another conception of the source of law, 
that it 13 the pnnee or ruler who is the legisHtor, the fount of 
Jaw, and there cannot be anv doubt as to the ongm of tl is 
coDContion It came from Bologna, from the revived study 
of the Eoman jun«pn.dence, from the Cmlians It was m 


1 Ci vot u part i chap 7 part i 
flop 8 \ol b port I chap 3 

* Uraoton De t^pbua et Cosoectn 
cimbua i 8 S 

* Cl »cl 1 part i thapa 2 4 

* Inienija(I) 'Do FqtutaW Z 
1. n van taa id e t populua hoc bsfcet 


oFciojo > ngulia aolicft toni n bua 
(|uaai rofmhna providers 11 oc dc, 
e*nd t hoc nt lecem condat eon<tUn> 
mWrpretetur «t apeoat quomoni Icga 

pnTntur rjood TOosijn *qo8 acja tcI 
({I. d debeat dc I nnre ” 

Cr *oI u p 57 
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this iun^prudcnco that found the doctrine that while 
the Roman people wns the ultimate source of all political 
authoritj- and of all law, It had tTansferred its authority to 
the emperor. This conception was, as we have said, wholly 
alien to the normal printajdes and practice of the Middle 
Apes, and we may reasonaUr conjecture that it was the 
obvious incoherence between tho principles of the ancient 
empire and the actual ccmstitutionnl position of the political 
societies of the ^ddle Ages which led some of the most 
famous of the Bologna Jurists to lu-untain not only that the 
custom of the people retained its legislative authority, but 
also that the people could resume that authority which they 
had delegated to the emperor.* We may also conjecture 
that it was the same feeling which led some very important 
Civilians to assert that the emperor could only exercise bis 
legitimate authority with tho counsel and consent of the 
Senate,* ' 

The Bologna Civilians were, however, rather interpieting 
the constitutional jurispnidence of the Roman Empire than 
advocating any one fonn of government for their own time, 
and it IS not till the last ye.ars of the thirteenth century that 
we find a writer who maintained the intrinsic superiority of 
an absolute monarchy, for that is the position of E^dins 
Co!onn.a in his treatise, • De Eeginune Pnncipum.’ Strangely 
enough, he docs not, at le.»<t directly, show any influence of 
the Roman Law. lie distinguishes between what he c.all3 
the “ regimen pobtienm," in which the tmg governs accord- 
ing to the laws made by the citirens, and the *' regimen 
regale ” in which he governs according to his own will 
(arbitntun) and the laws which he has himself made. He 
contradicts, however, not only the mediteval tradition, but 
also the aulhonty of Andotle in order to maintain that 
it is the “ regimen regale " which is the best. 

We hope in the next volnme to consider something of the 
history of the development of the theory of the absolute 
monarchy from the fourteenth century to the sixteenth. 

‘ Cf Tol. u. pl>. 59 6t, Mill tiu* voU * Ci ml u. rr, C* *0 
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Hero wo Laio onlj lo mj tint thit conception was, In the 
thirteenth centur}, isolated and inerclj ncndoniic As wo 
Invo nlresd} said, it was m llio twclilli and tlilrtccnth cen 
tunes tint tlio modem theoij of soierciRntJ bep-m to appear, 
not merely ns a theory,butnsft pnctical conception in politics, 
but it was the thenrj of the suiireijnit} not of the prince 
but of the ctitnuiunit} 
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CHAPTER VII. 

THE SOUECE AND LtMITATIONS OF THE AUTHORITY 
OF THE RULER. 

We have endeavoured in the last chapters to trace the sources 
and the nature ol the Uw of the Slate as they appear both 
in the theory and practice of the thirteenth century. We 
must now turn to the different but related question of the 
source and nature of the authority of the pnnee or ruler. 
Wo have in previous volumes endeavoured to trace the liistory 
of these conceptions is the earber Middle Ages : we must 
now consider bow far they remained the same in the thirteenth 
centory, and how far they were developed or modified. 

We have in previous volumes considered the nature of the 
medieval traditions with regard to the immediate source 
of the authority of the ruler, ‘ and have pointed out how 
complex these were. The divine appointment, the heredi- 
tary succession within some on© family, tlie election or 
recognition or confirmation by the community — all these 
elements have to be recognised as having had their place 
in the conception of succession to pohtical authonty. 
It may, we think, however, bo reasonably said that, taking 
Western Europe as a whole, in the Empire the principle 
of election established itself with a strong preference for 
a member of what was considered the imperial family, 
while in England, France and Spain the succession 
normally became hereditaiy within one family. This does 
not, however, mean that it was hereditary in the 


Cf. vOl. l. p 240 m;.; voi. bi p I5CH'7. 
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htcr 8cn«c, mtbout reference to Uie cnpicity or eompotcncc 
of the person wbo claimed the sacco^Mon 
The distinction between the clcclne and the hereditari 
principle is sharply drawn by Andrew of IsemLa, in his com 
raentarv on the constitutions of tho hmpdom of Naples lie 
15 maintaining that the Ling in his Lingdom is equal to the 
emperor in Uis empire, and adds, the empire is personal 
becaa«e it is bv election, while the kingdom may bo called 
real, for it is lieredit iry * Jordan of OmabrucL inanoddh 
nnhistoncal passage says that Cliaries the Great, with tlic 
consent and command of the Pope had cstabh«hcd the rule 
that the emperor should lie elected by the German pnnees, 
while the kingdom of the trench should be independent and 
hereditaiT * Frcdenc II , in his encvclical letter protest 
mg agam*t his depo ttion by Innocent r\ , refers to the 
German pnnees ns tho«e upon whom his po«ition depended,* 
while r.udolph of Ilalsburg naturally recogni«ed the nghts of 
those German prmces who elected the Poman king * 

* AsdreM d« Ii«RUA. notrm fton cw ni** 

fel.7T I ** S<0 (ormure Ml pmonalA l<«t tftmauAm impmUin* 

quA per cleetiocem irpium re«le *<1 bom*pum <r»l aLauiil eleequiua 
vl It* loqoAT quia berrditonum teoemur ** 

unde Cbu* rrsu e«t ret ** * S! O 1! ContUiut eae* vet b 

• Jordon el Oinabrfl k D« rrrro- 'eJ, ® prr quom ndieolw* tuWitWT 
VO Ilomaiu Impen v t ** S' ea Irp qui I'pbnr oratubus liaprrialitrr 

dum nt igilur quod unclui Korolaa Mt oolutu* II Adrvrtot i^txir 

SIa(Riua InprraSor do eenwofu «t pmiiniUs luo, *( prrdicto •ectenuo 
noadato Romani roatifios ordioa nulla ijeo |ur« nuUua ij*o Juru pro* 
t one ubt div nituj inipirata. uutituit tmua debeat obaerron quoRi 

et precvpit ut iinpenum nomenuni nulla nootranim Cennomar pnocipum 
apud clectiooexn conomconi pnoo puni a quibua oatumpt o atalui et depreoeio 
Cermanoniio in perpetuuoi reoideret. noatra dependil pnaentia rel concilia 
Ncpn cnim conrrmt ■oactuonum De firniarcnZDt.’’ 

id cat rrgnuio Ecelcwn Jure bcrvditono * M G II-, Contt (ot oao« rol. ui 
poaaden Torro quia ipoe Korolus 339 t ** Romocj modentor iropcni 
rex Fnnroroin ext 1 1, «t lUud rrgnotn ab ob«enascia le^i lolutus legum 
od eum funat ex sueemsone devoSu cinlium oexibua, qma legnm coD<btor 
turn impium fuit et indevenx quod Doo eondruiptur et tomea left* 
ifoe nos beredes digniUte regia notora doaunium quod ub quo et la 
pemtua desudooset. Statuit iptor omnibus pnac patur neceasano pro- 
ut Fcunc ^ne eutn quad&m regm fitetur 5. Do libero et expteoso 
Fronwrum portione rvgem bsberest, consensu unperu pnocipum jos in 
do regsli secniite joro heredilono sue elect one regu Botnoni ex longs eon 
ces^unim qni in teroporsLbus rope ouetudioe tenenciuio pnncipatus tire 
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The ‘ Sacbscnspiegel,’ as ^ pointed out in the third volume, 
asserts that the king is elected by the Gcnnans, and, indeed, 
in another place lays doim the sweeping doctrine that all 
temporal authority is divided from election.^ 

The recognition of the hereditary principle did not, how- 
ever, nie:m that the authority of the ruler was not ultimately 
derived from the community. Cgidius Colonna, in his tract 
on the resignation of Pope Oclestine, maintains that it is 
according to nature that men should be set over men, and 
that the wise men should be set over the others ; but he 
adds, this must be completed by the consent of men, and 
by the same consent of men the ruler may resign or be 
deposed.* The position of Egidiua is the more noticeable, 
because, as we have seen, be preferred an absolute to a 
constitutional monarcliy, and he tbmks of government as 
being the natural conseqoenco of difference in wisdom and 
capacity, 

James of Viterbo, in a work written about 1301, with which 
we shall have to deal later, in several places states that the 
royal authority is given to men either by the ordinance and 
common consent of the community, or along wifh this by 
the special appointment of Cod, or by those who stand in the 
place of God.* 


duffttus AuatnB, Stin«, Cwole ri 
Slirclue . . CUurtnbui Albrrto et 

RuScIIo filiis nontna etnssuma . 
conreMimui in feodum.” 

• ‘Sseheenupiepel,' 1. SS. Js “A1 
'I’BrliV pencht* b<\et bppn tod 

• SehwabfD»piTpTl.' 71, J. Cf. Tol 
ui p 163 

* ‘ Da RoDUDcistiODe Fape.' sti. I : 
“ Et sicut, per utonsum homiDmn 
P^rfiritur el romplrtur, ut quis slu* 
prs^Saulur, eic per corucnium bonu- 

sum cantrano modo factum Can petaat, 

quod prefeetua cedal, >el quod eUam 

* Jamra of Vitarbo, 'Da Rrpimino 

Chnabaso.'ebap. HI. p. 17S ; "Foleataa 


oomrauiucaU oat quibuadam bomimbut 
qui aunt isatituU roctorea aborum, vel 
rx ordicntiona aolum at aommuna oon. 
aonau aliaujua aommunitatia hommuin, 
aieut in populia panUum, Tal intar 
Tpiuaiito cum boa ppaciab airdmationa 
aan coocasaone diviaa, sieut in populo 
Uraal *' 

Id id id , p. 196 ■ ” Jtapam quoque 
potaatalam tarraiiam qmdam racta 
•dapti aunt, aiaa par aleetionam at 
aommunam conacnaum multitudiiui, 
Bva par diTiaasi ordinationem : qui. 
dam avtam lodabita par violantiam " 

Id. id., abap. z. p. SOS : ” Beate 
qtndam parvanit aliquia ad rapmen 

quaado, tel ax condicto at communi 

cemaanau multitudinia, prrCcitur. vtl, 

patar boc ex ipiua Dm apaeiab ordina- 
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We hl^o .ilrcidy cited the word< of John of Pans, in which 
he indipnantly denies that the autlionty of the kinR is donved 
from the Pope, and ni linlams tint it come? from God, and 
from the people who elected liim m i>er»on or m his family * 
John IS pliinlj concerned to a«sert that the royal autlionty 
comes from the people, hut he makes room for the hemlitary 
principle, the people may have clio<en a particular family 
in which the succession should eonlinne hy inhintancc 
St Thomas Aquinas does not seem anywhere to di«cn*s 
in general terms the inimcdnte source of {lohticnl authority, 
but It is significant that he lays grcit stress on the repre- 
sentative character of pnnces They arc, he says, to be held 
in honour, even though they are evil, becau'c they bear the 
person of God and of the commnmty * Ue does not directly 
deal with tho question how they come to bear this repre- 
sentative chancier, but m the ‘ De Repimne Pnncipum,’ 
where he considers tho question what is to bo done if the Uog 
should become a tynnt, be seems to recognise only two 
tnethods of crcxting jKiUUcal autUonty, the one where the 
people has the right to make its own arrangements for a 
king, the other where tho right belongs to some superior* 


tionr, ut in popOa Icri'lilira ftetam 
Mt, uru n iiutitution* iUotutti <|IU 
nc«m Mr grrunt, ut in pcpula Chn* 
tiAQO drbrt me TVrrfns •ulmi 
iwrrenit quu Ad TVgimrn q<}um ex 
Lb)dm» domiAftnd) ti aut vtl 

alio mdebito nodo. atbl uurpat reft 
rmnit potMtatnn Continpt tamra 
aliqunn a pnncipio iiulfbito an^rqui 
potntatfm. qui tainm poataa tntia 
nctor «Cicitur. t«\ pet eonwnauia tub* 
ditonim nl i«r auclontalcm fop* 

' John of Pani 'Tractalu* de Petra 
tata Rrgia e( PapaL,' zi “ Prgo 
potratai rr^a ere treundum ar, nae 
quantum ad exaruUonrm rat a papa 
an} rat a I>ro, rt a pepulo tvfeia 
rhgrnta in prnooa >-rI >n dome ' 

* St Thomas Aquinas. ‘Sumnia 
Theologica.' S> S C3, 3 ‘'Scirndum 


tamaa quod aliquis potrtt honoran 
non foliim propur virtuum propnum, 
srd rtiam proplrr airtutom aJtrnua i 
tirot pnacipam rl prrlaU honorantur, 
atumai sint mail, in quantum c-runt 
prraoBam I>ti. at coramumtatis rui 

Cr £. 3. 3 Pnnerpa. qui 

ruram fopuh bsl«t at ajuj prraonam 
Sont 

• W., Da Rrpmina Pnncipum,* I 
1 rnmo qoidrm ti ad jna mulu 
(uduua alicujus parUnrat ohi proai 
dcTo da raga, non injusto ab eadrm 
rax loatitutus potest dcatitm, ral 
tafjanan a|ua potnUs. n potaatate 
ragia Ijranaic* abutaiur Si aaro 
ad fta alicujos suprnons prrtinaat 
mulUtudini providare da rage, axprr 
tandum rat ab r« tamadium eooira 
tyranni nrquitiam ” 
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He was, no donbt, thinking BpcciaUj of possible cases tmder 
the feudal system, probably of fendatorics of the Papacy. 

The general mediasTal conception seems to ns to be admir- 
ably expressed in the words of the speech which Slatthew 
Paris pnts into the month of Archbishop Hubert Walter at 
the coronation of King John. How far it represents anything 
which Hubert Walter really said does not for onr purpo«e 
greatly matter; it is quite snfBcient that Matthew Paris 
thought of it as represoiting what he thought appropriate 
to the occasion. In this speech we see the conception of the 
elective principle blended with the hereditary. No one, 
ilatthew Paris represents the archbishop as saying, had the 
right to Succeed to the kingdom, unless he had been 
elected by the “ nniversitas " regni, bnt if one of the 
royal race were pre-eminent, the choice would the more 
readily fall upon him, and they had therefore unanimously 
elected John.^ 


We shall, however, recognise more clearly the normal 
znediaival conception of the relation of the antbonty of the 
pnnee to the community, when we now consider the nature 
and limits of that authority. We have, in the third chapter, 
dealt with the eignidcance of the principle that political 
authority was legitimate only when it was directed to justice 
and the common good ; we must now deal with this in greater 
detail. 

We cannot do better than begin by observing the carefnl 
statement of the general principles of the nature and limits 
of pohtical anthonty by St Thomas Aquinas. He is clear 
and emphatic in his statement of thodoctrinethat the authority 


^ SlattLew * Clirwcft Slaiom.' 

TOl II pp. 4S4, *SS '‘ArcbirjMcopos 
in medio oramiun dixit, sndit* 
touverei Norent discretio reetn quod 
nnlliie pnevie retiotv elu meeker* 
hebet in regnum, xb imiTemtxt^ 

•uonim emioentixm pr*electo». . . . 
m n <]tiu ex etirpe regie dehmeb 


•lue prvpoUeret. pronine ei prcmptioe 
eet in electionem e;iia cocLtentiendum. 
Haec idcirco dinmoe pro inclito 
coButa Joxcae . . . quem noe. ineocxta 
•pintne Sucti grntix, ntioce tsm 


miter elegnnoe tuurerei." 

a. Btobb’e ‘Court Hirt.,' toL I. 
chep. 12, par. 151. 





02 


rOLITICAt nMNCIPIT'?. 


[PAHT 1. 


In order, however, to conridcr the whole BiRTiifieance of 
St Thomas’ judgment, wo most take accoimt of his treatment 
of tyranny and the tyrant. Wc may begin by again observing 
his treatment of “ sedition " in a passage wliich wo have 
already cited. “Sedition,” he nays, is clearly a mortal sin, 
for it Is directed against the unity of the community, which 
is founded upon a common system of law and the common 
good, and therefore sedition is opposed to jiistico and the 
common good. On tho other hand, St Tliomas is equally 
clear in asserting that tho rule of a tyrant is not just, since 
it 18 not directed to the common good, but to tho private 
advantage of the ruler, and therefore resistance to siicli an 
authority Is not sedition, unless it is so disorderly ns to Cause 
more hann to the people than the rule of tho tsrrant.* 

««t, vA In. t«ti »« esMnSit, ut ii dorni 

Ipan moUo Aea'X'rrnOl, <tul» MilKft n«M •zlpitt tn)>;ilu quo (emu non 
por violonllkm. v«l per iimoniam. v*l lenHur Jsro. vcl »1>,]uld hujiumedi , 
zUiluedlioito nio<lo Mi^uine Ts prime et (tino (ubilitua non Unetiir nbodiroi 
ilcfprtu non ImpoUituf quio |<»» pr®* nee ellam tenetuf nen eWire." 

Iklionl* el (oriturstuf 1 «t queniem *ltl. 'Summit Tlieolegiea,' S 2, 
priUtio leeundum lunm formtm eetn. 42, 2 ' Henponiloo dierndum. quod 

twT • Dee eit (queil dolnwm elMlien eicut Oietum rit eeJitIo opponitur 
tin eauiiRl) Idee taliUoa pr»leae, uniUli muUiliidiriia, id nt pepull 

quamvii indicnia, obedire tenentur eiviutia vol regni i dieit nutem Aur. 

tubiliU. 8e<l Meimdua dolectue im- li De Civ Dei quod populum deter 

pedit Jua prclatienia . qui enini per minutt enpieniea, non omnom emtum 

violontiam dominium eumpit. non multitu.limi, eed ecetum JunacDDaensu, 
elUcitur vero prnliilua, vel doreioue- et ulilitatiii eemrauniens aorlatum i 
el idee cum focuKu iKleet. pnteet undo manifeatum eat, unitatem, eui 
ktiquia tale dominium rrpollere. nut cpponitur •edillo, cane unitatem jnrie 
lone poat modum dnmimw verve et communia uuUtatu i mnnilcauini 
cUectua (It vel per coneeneum eub e«t ergo, quod eeditlo oppenitur et 
ditorum, vel per auctontstem eupo- juiUtito et communi bone . et idee ez 

noria Abuaua autem prrlatienla auo gentre eat peceatum mortalo , et 

poteai eaae dupUclter vel ez ee quod tente graviua, quanto bnnum com- 

eat pricceptum a pra'late contranum enune, quod impugnalur per aodjtioncm 

ejuB ad quod prff>1iitio oedinala aat, nt ent majua, quam bonum privatum, 

el pfaeipiat actum peccnli centraritun quod Impugnalur per Hzam. ... Ad 

vlrtull, ad quern Indueendnm et con- tertiuin dicendum, quo<l regimen tyran- 

aervanilam priclatlo ordinatur i et tvno lucum non eat Juatum, quia non ordi- 

sUquia pralaM non eolum non (enetur natur od bonum commune, acd ad 
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In the gnmc of that early work on the fontences of 

Peter Lombard, to which wc lia\c referred above, St Thomas 
ecems to go fo far as to give his approval to the principle 
that It IS lawful to murder the tyrant , at least he cites, 
without expressing his di«approval, a passage from Cicero, in 
which, as St Thomas understands him, he had defended thi> 
in the case when the tyrant Ind obtained his authority bj 
violence against the will of the subjects, and when there was 
no superior to whom they could have recourse * Wc have 
seen in a former volume that this was the opinion of John 
of Salisbury.* 

It is, however, clear that this was not the mature judgment 
of SI Thomas. It is m his treati'c, * De Peginiine Pnntipum,’ 
that he deals most prcei»cly with the whole question of the 
relation of the community to an nnju't or tynnnical ruler. 
In this treatise he explains in careful and measured terms tint, 
in hiS opinion, the best form of government was that of a 
monarch devoted to the common good, bccanse it tended most 
to the unity of the society, while the worst form of govern- 
ment was a tyranny, or the government of one man who 
pnrsues his own advantage * It is, however, Dece««'iry to 
make careful pronsion that the momarthy should not become 
a tyranny, and for this purpose it is necessary, first, tint the 
I>erson appointed to be king should be of such a character 

forte qusndo no inordinnte pertnrbetur qoenivi* kmicum et ftmiLemn q it 
t^noni rrgicnets. quod mullitudo mb quwi tTrmnnu* jurk imprm 
jecta maju« detnmeutum pelitur ex v«r»l. Ergu Itlibue nuUua tenetur 
perturbAtione conaequrnie, quezo ex obedire Ad quintum direndun, 

irraoci refimine • me^ aulem tyrks quod TuUiue loquitur m ram illo 
tiua eeditioaue e<t, qui in ^puto nb, q^ndo kUquik donusuum ,ibt per 
cubjecto diecordiu ct «editione« nutnt, Twlentiaiu tumpit, Dolentibua tub. 
ot tutjua dominkn poeeit. boe nuiD ditu. vel etiam kd cootetu^uiu toactir, 
tyrkonicum ett quum tit ad booum M quaodo non est reounue ad tupe* 
propnum pretidentu, cum muIUludinie noKm. per quem judicium de invatore 
Qocumento ~ poant 6en tune eniro qui a>l liltera- 

* Id . Commentary on the *8en tioncm patns (jrannum occidit. leu 
(encet ’ u D 41. 2. 2. St ’‘&iillae datur et premium accipie ' 
tenetor ei obedire, quern hette. imiuo • Cl vol in pp 142 118 
Uudabiliter potett mterficere Sed • * Do Reyimine Pnncipum,’ i. 1 
TuUiut in Lbro De OSiciis (i 26) aalrat and 3 
eoe qui Julium Cictacem lateKecenmt, 
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that it wuld not be jirobablo tliat he sliould become a 
tyrant ; and secondly, that his authority should bo so re- 
strained (temperatur) that he could not easily fall into 
tyranny. St Thomas evidently intended to deal with fho 
matter further in this treatise ; unhappily ho never com- 
pleted the work.* 

ne has however fortunately, in the ‘ Summa TJicoIogica,’ 
indicated very clearly what he thought about tho best form 
of constitution, and we may conjecture that, if he had com- 
pleted the ‘ De Rcgimmc,’ it would have been under similar 
terms that ho would have exphtned what ho meant when, 
in tho pas8.ago just cited, ho says that tho power of the king 
should bo restrained. In the *Summa Tlieologica ’ he gives 
ns his own opinion that in n good government it is in the 
first place important that all should have some share in 
authority. This tends to the peace of the people, for all men 
love and maintain such an order? in the second pbee, the 
best constitution is that when one man is set over all on 
account of Ills virtue, and others govern under him also on 
account of their virtue. Such n constitution belongs to all, 
for the rulers can bo elected from all, and are elected by all. 
Such a mixed constitution combines the character of a 
kingdom, for it has on© bead? of an aristocracy, for many 
have their part in authority on account of their virtue ; and 
of a democracy — tliat is, of tho authority of the people, for 
tho rulers can be elected from tho people, and their election 
belongs to the people. This, he .adds, was the form of govern- 
ment instituted by the Divine law, for Moses and his suc- 
cessors ruled as kings, while ttio council of tho elders repre- 
sented the aristocracy, and ns these were elected from and by 


1 Id. id , I 0 “QviiA (rgo nniua 
rcgimon prceli^ndum caC, quod vaV 
optimum, ot contingiV ipAum in tyron* 
nidom convert!, quod nt poninnun. 
ut ex dictia patet , laborandum eet 

diligent! atudio. ut eio muititudisi 

provideatur do rego ut non incidat 

in tyrannum Primum autexn eet 
nocoManum, ut tails conditioms lioixio 
ab illis ad quoa hoc apoctat ollicium 


promoeeatiu in regem, quod non ait 
probmbile m tyraniudcm deelinare. . . . 
Dcindo PIC diaponenda est regum guber* 
nntio. ut rep jam institute t>ranmdia 
eubtrabmtur occasio. Simul etiom sio 

ejue temperatur pofeslas ut in tyran- 

phlem do faeih declinaro non possit. 

Qun qwdom, ut lient, in toqucntibus 
eoiKiderandum ent." 
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the whole people, Ihej also rcprcnnled the pniiciplc of 
democracy.* 

This pa«)pe indie itcs ^ery clearly what it w.is tlint St 
Thom IS mc.ant by a kinptlom in which the aiitlionty of llio 
kin" dliould bo nioderafed or rrstnmed , bt Tlionus cle.arly 
preferred a mixed or constitutional stale. It is iiolieeablo 
that, alfhouph we cannot say tint he anywhere shows any 
Special ncqinint.nncc with the actu-il constitutional movements 
of his time, in Ids treatment of tho rtpresentafive pnneipio 
end the elective mctliod of creifinc tlds repre«entation, he 
eomes scry near to that constitutional deselopmcnt of winch 
we sliall hive to speak in a later chapter 

The best form of government, llicn, in the judgment of 
St Thomas is a constitutlon.il monarrhy, and it is by means 
of the restnmts belonfinjj to such a constitution tint the 
king may be presented from liecomlnp a tyrant. It still 
roTains to consider what 6t Tliom is ihouKht should be done 


• fit. ‘flamm* • •• 

103, 1 I ” ^i<*n lum. ipioil 

r M U>ft*a or<Iiuii«n*fn 
ill aliipi* «iviUU vrt p'nti*. duO *11111 
•ii<-fld*nd* Quonim unum «t 
omn** diqusm h*l*SRl In 

rnacipita t f** hoe enim rom^rrstur 

{wx populi, rl (nnnra talera ordin* 

tionrm amant *% etvtoclinnl. ut diritur 
In II Tolit I aliu 1 rif, qual atwndiiur 
•efiuvliim ffeciera ireimmu, tcJ oHi 
naticn>« ynnr,f« 1 uufn > «u]\u itnuTn 
wnt di\er»» »fiecie*, ol riulo* tnulit 
■n III Tolit. , {irirelpu^ tames rat 
onum repmen is quo unua pnnripator 
•ecusdum nrtutem . et amtoeratia. 
1(1 ett potntaa oplimnrum. >0 quo 
aliqui pauri pnnripantur aretiiutuni 
virtiitem , unde oplima i>r()>nat>o 
pnneipura r«t in at qua ciiitAi*. vel 
regno, in quo unu* prieacitur corundum 
\irtutom. qui omnituc prrot et tub 
ipeo cunt aliqui ^nnripanlea aecuixlum 
nrtutem, et tamrn talia pnnnpatu* 
ad Omnes pertinrt ; turn qiua ex 
omnibus eligi poesunt ; turn quia 
ctiam ab omnibus eliguntor. Ta' * 


*«T» est omnia pelitia t^ne eemmiita 
ex renin in quantum usut prrect, et 
arlstoetatia. m quantum multi prlnri 
panlur seeurxJum nrtutem, et ex 
(letooeraiia, II rsi. f-niestalo populi. 
In quantum ex poputanbua pocaunt 
elgifnnri^, et ad populum pertinet 
rlnrtlo pnBfipuro et hoo lull Inati 
tulum aerundiin legem dmnam Sam 
tlojim, et ejua aureeaaores gut*mabant 
populum. qua*! aingularitrr omnibus 
pnsrip^nts* qutal eat qurdam rpmra 
regtn Eligebanlur auleni aeptuapnln 
duo arniorea lerundum viftulem t 
dintur enim I>rut I Tuli d« eeatns 
tntubus viroa sapimtes el nobilea, 
«t ronatitui ena pnnripei ' 1 et hoe 
erat anatorraticum acd demoera 
ticum erat, quod Isti d* omni populo 
elget^nlur dintur emm Fxod. IS v 
‘ IVxidedeomm pi bosircwaapientra.* 
Ae, et eliam quod populus roa rlige 
bat . undo dii^itur Dnil i. ‘ Iw* 
ex sohis \ iros sapirntrs * , un to patet 
quod optima (uit onimatio pnncipum 
qnam lex in>lituit ' 
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if the king, in spite of all precautions, should become a tyrant. 
It is this question vrith which he deals in detail in the sixth 
chapter of the ' Do Be;pmuie Principum.* In the first place, < 
he urges that unless the tyranny is very grievous, it may be 
better to endure it for a time, lest matters should only bo 
made worse. Some, he says, have contended that if the 
tyranny is intolerable, it belongs to the virtue of brave men 
to slay the tyrant, and to mn the risk of de.ath in order to set 
the people free, bat this is not m accordance with the apostolic 
teaching ; St Peter said that we should be subject not only 
to the good, but also to the forward rulers, and St Thomas 
points out that the Christians did not resist the tyrannical 
persecutions of the Eoman emperors. It would be dangerous 
not only to the rulers but to the people if it were to be deter- 
mined by private judgment whether .a mlcr should be kiUed, 
for wicked men find the rule of a king as burdensome to them 
as that of a tyrant. 

St Thomas, therefore, contends that the king who has 
become a tyrant should be dealt with by public authority. 
If it belongs to the lawful right (jns) of the people to appomt 
the king, it is right and just that the kmg whom they have 
created, if he has tyrannically abused the royal power, should 
be deposed by them, or that they should limit his power. 
The people are not violatiug their faith in deposing the tjrrant, 
even if they had conferred upon him a perpetual authority, 
for he has deserved that the contract (or agreement, pactum) 
which was made to him by his subjects should not be kept, 
inasmuch as he had not kept his faith in the government of 
the people. St Thomas cites the expulsion of the Tarquins 
and the destruction of Domitian by the Eoman Senate as 
examples of such constitutional action. If, however, the 
right of appointing the king belongs to some anperior 
authority, recourse should be made to it. If there is no 
human help against the tyrant, men must turn to God, who 
is the king of all, and thrir helper in tabulation.* It is thus 

• * Ds Beginune Pnncipum,' u S oocom. Et qujdem s> non fuent 
m tyramudem dl^ qualitet poeait moi tyraniudem iolerCLre ftd t«iDpua, 
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clpir wlnt nre tlio Rcncnl pnncipks of St Thonns iMth 
rogTril to the nature of the nnthont\ of tlio ruler, nnd tlic 
limitations upon tint nuthontj it Js, Indeed clt ir tint 
Ids coneeption of a pood ronstitiition is tiat of i monarch} 
limited hv the authority of an mstocric} elected h} nnd 
representative of the community ' 

^\c can now con-udi r thin i nnnplc of tlio limitation of tho 
royal nuthont} in other wnicrs It may be well to bepin 
by waminp our rcidcri ipainst the inisronccpfion which 
mipht nn«e from the occasion il use espen dl} b} tho Civilians 
or other uritoni who were fnnilnr with the I oman Ijow, of 
tlio phMso tl it the emperor or innee is lepibiis solulus 
Cnihans like Odofndui and IJoncomi pm cito tho words, but 
ndd those of the rticnpt of Theodosius ind \ nlutini m ( Cod 
i 1 1, -1) tint It IS ripht til It the emperor sliould irksowledpo 
that ho Is bound by the l^ws* und ^lncent of Beauvais In 
srords svJiieh are plainly renmustcni of John of fialisburv, 
says that the pnnee Is lepis nexibus obsolutus,’ not 

qo/im cofltf* lyrABnum •p'n li» Bvuli « pre I't* ear non inJuUi" •( 
impl «afe pen ul « <^ )« «unt rrsTfor* ea<l»m t«x Imi iuIim palMt di>*l lui 
IpiA ivnnn I 1 t >1 • ( ntol«ra (d<«>irui) <rfl trftmtri rjuit pointiu 
1 1 « fxmp'ui IprannMu <iu buiKbm •> r>o(r«isl>* rvpa tfrann ra KhuUl if 
V <um ft ut xl fort um V rorum S<xi pu(«n I* r>t talvi mull lu lo Inflds 

t rtutem p^rt nfat Irrnnnum {nt«n 1 Ifr •trn* lyrrnnnum dpti lo»n« »l Bin 

mPTo iwquorrollWral onomult lul n* • r drm in prpptuo m uiloiulipcormt s 
exponere p«ncula mortal cujua rrl qu* loo lfi#« mpni t in mult tuil nu 
pxemplum rt nm in rctrro Tctlammlo rp{nm on »» non ddrl Ipr jtPrpna ut 

heliPtur Sod 1 oe Apeatot cia doc Pxipt rp|nj oHI um q od ci pactum 

inniD non coortu t Docct onm ooo •aubdtaeon roaervetur 
I ctrua non borua lant m «t modcalia 8 u«n> ad jua >1 cujua tuponona per 
verum ei am d col a lam n a revoronlrr t neat tnuU lu I n proviJcre do rrgt 
»u>xl toa Oaao {I Tcf J 18) 1 aacl Pxprclan lura Pat kb oo rcmeil um Contra 

a lent hoc midt tu 1 ni ponculofum ot tyranni npqu t am 
pju* roctonbui ■ pnvoia ppotump Quod ai omnJno contra tjrannum 
t OQO al n attentarent prou lent un> aux I um bumanura habero dod poioat 
noeom ptom tyronnoruin Mala rrcuiTPndum pat al rpgcm omnium 

aulom aolet exact grave dom n nj non Doum qul pat adjulor in Cpportuni 
m)nua regum quom tjrrannorum tat btfa n tr bu at onP 

\ iJetur aotom magia contra tyran • Bco Append i I 

norum la. tmm non pnvaU prpaurap *Odafrd>a Comm on D g i 3 

t one aliquoram aod aucionlato pubca 31 1 {Ion ompagni lUietonca Nova 
proceden lum Pnmo qiudem ai ad ■ ma ix 9 
Jua inul tud ma al cujua pert neat a bi 

vor. V o 
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because ho can act unjustly, but because ho should bo a man 
of such a character that be pursues eqidty not from the fear 
of punishment, but from lovo of justice, for in public matters 
bo may not desiro anything but *nat which law or equity 
and the public good re<iuirc8.* 

We may compare tho treatment of the relation of the 
king to the law, aa it is expressed in the Spanish law-books 
oi Alionao X. lie describes the oHiceol the king in tbehigiicst 
terms ; he is the vicar of Ood to keep his people in justice 
and truth in temporal matters,* but he also maintaina tliat 
be is specially bound to obey the laws, and this for three 
reasons : the first, because it is by the laws that he is honoured 
and protected 5 the second, because it is the laws which help 
him to fulfil justice and right; tho third, because it is the 
king who made the laws, and It is right (derccho) that those 
who made the laws should be the Arat to obey them.* Alfonso 
docs not hesitate to say in another place that not only the 


I VinMDt ■)( I>»uvtia, ‘ 

Ii. 7. 33 1 " rnn««p« (•ste 

Boxibui di<itur ftb»oluta<, non S'"* 
loiquA el lieeent, i«4 qii* le debet 
eee«, qui sea timore fittna tnd eisore 
jiutitia equiteteni eelat Nms is 
negeeu jniblieK Bil «■ veils Iioet. siei 
qqed lex eat isq\utM periuvieC. sut 
ratio eonunuiue utiUtetis inducit ” 

Ct. John oi Beliebury. ' Febecattcu*.’ 
Iv. 2. 

Cf. voL ui. p. 139. (Notice, tiowever, 
thet lh« teetioa ta Vincent boitiae 
with n nieretice to " LnxiTvntixie Medio- 
laneniie EpiKOpui." wnticg shout 

" PubUci ExsetorOfl ") 

* ‘SietePertidsa.’ii. 1. 8 > "Vieerioe 
do Dios ion loa reyee cade uio ea en 
regno puestos sobro Ise geates pars 
Dantenerlaa en justiaa et cd verdad 
quanto en lo temporal, bien mi oomo 

el emperador en lu empeno , . . et 

lofl lantoe dixeron quo el Tcy ee oeAer 

puoito en la tierra en lugu da Dioa 
para compUr la tustieia et dar • cade 
QUO su dorecho." 

C{. * Especulo,’ a. 1, b. 


* 'EopKuIo.' I. 1, 9 "Tedes lot 
oraea doves teer tonidos do obodoeer 
lao loyot, ot ms^omuonte let roToo per 
ostM rsxoBOi. La pnnora perqua 
oos pot laj lojti henradei ot gust- 
dadoo La togundo porquo lo* syudsa 
• eoisplir Justicia at dorocho, to qua 
oUea ooQ tenudoa do (ator. La torcera 
porqoo olios son fsiedoros doUsJi, et 
ea derocho quo pues quo Ue olios 
faien, quo eUaa Isa obodesetn pn- 
menamrnto. Cf. ' Siete Partidas.' 
1. I, IS. 

" CluaTdai debe e\ ny las loyes como 
A ou fochura ot & su honra. porquo 
roabo poder ot rason para facer Jus- 
iKia Ca si 91 non las guardaso, vomia 
contra su fecho. et desatano el bion, 
ot vemrls hio ends dot dafios i el 
prubero en desatar tan bu«na cosa 
eomo eita qua hobieao f»cf>o. el otro 

quo ao tomana en dafio communal- 

moQte do tedo el puoblo. Lt por esto 

lugar avilescena i si metmo. et moi- 
trarsa hie ll par da mal scso. et sene 
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kmg who bns obtamcd his Liagdom by force, francl, or treason, 
bat eren the king who has obtained his authority by lawful 
means, if he misuses hla power and turns his lordship from 
right to wrong, is a tyrant * 

The truth is that the conception that the pnnee might 
or should govern accordmg to his own will or pleasure was 
a purely academic conception, and bad no relation to the 
principles of govemroent m the Middle Ages, at least till the 
clo«e of the thirteenth eentniy The normal conception of 
that time was really that of Bracton, to which we have so 
frequently referred, that tho king was under the law as well 
as under God * Whatever may be tho explanation of the 
development of the theory of absolute monarchy in the cen 
tunes from the sixteenth to tho eighteenth, this theory was 
wholly ahen to the Middle Ages 

It was ahen, as we thmk, to the whole consutuUonal tradi 
tiou of tho earlier Middle Ages,’ but even if this bad not been 
the case, it is obvious that the development of feudahsm in 
the centuries from the tenth to the tlurtecntb would hare 
rendered it not merely impossible, but to the men of that time 
unintelhgible For the fondamcntal character of feudalism 
IS to be found m the pnccipic that it was a system of mutual 
and fixed obhgations The obligations of the lord, and the 
mcdixval king was a lord, whatever else be might be, were 
not the same in all respects os those of the vassal, but they 
were equally fixed and binding, the ngbts also of the feudal 
lord were not the same in all respects as those of the x-assal, 
but they were just as clearly and definitely hmited as tho'c 

1 * Suet* P«nidu,' u 1, 10 "TtrsM aI^qm d« U* d«rccbM mooea qoe 
t&cto drarcemo Kflor cruel dcxuDc* n> la* asto d««ta. qoe 

es apodendoenal^uorepioOticrrapor u <1 ceiaM euJ do n podena ca la* 
fuerta, 6 por ec^aSo 6 per (ratoua niaaem qua dixxioet tn nta le^ qiMl 
et nto* tale* wn de tal oatara, qo* puedao decic Ua g^Ua tiraao e* tSr 
despue* que eon b>en apoderadoa ro oaaa el ceCono qua era dereebo en 
la tierr*. azoaa ma* de facer an pro tortieere aa eomo dixo Antt^tiles en 
mB;vT aea i daiSo da la txrra, qua la «i libro qua fabla d'l refuaesto da las 
pro comcnal da todoe, p or qu a orapre citdadea et da loa rr;nor " 

Tiren & mala soapeeba da b perder * d toL u. p. 3S 

Ot D tdeamos qoa mafuer algnoo * Ct toI j chsp 19 

bcbwaa gasado te£cno de repro per 
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of the vassal. Wo Iiavo dealt with this subject at length 
in tho third volume of the work,^ and only add here a few 
further illustrations. 

Martin SiUmani, one of the Bologna Jurists of the later 
thirteenth century, who, like some other Civilians, also wrote 
on feudal law, discusses in one place the conditions under 
which a vassal m ould bo liberated from the obligations of fealty. 
If a lord were to commit an act of “fellonia” of such a 
kind that, if the vassal were to commit it he would lose his 
fief, the lord would lose hi# property. Again, if the lord were 
to require of the vassal Bometbiug dishonourable or base or 
unlawful, the vassal would be freed from his obedience.* 

Andrew of Isemia, as wo have pointed out, in his com- 
mentary on the Kc.ipobtan Constitutions, clearly bolds that 
this principle applied to the king and bis vassals just as much 
as to other cases. If the king attempts unjustly to seize and 
ill-treat a vassal, the vassal is not bound to obey the king's 
summons, for in such action the king is no king, and the lord 
loses his property in the fief, just as tlio vassal would lose his 
0ef if he did not render justice to his lord.’ 

Alfonso X. sets out the same principles of the feudal rela- 
tions In the ‘ Siete Partidas ’ ; the mutual obligations of lord 
and vassal, and also the results of a violation, on either side, 
of these obligations. The vassal owes to his lord love, honour, 
protection, and loyal service, but the lord has the same kind 
of obhgations to his vassal. The vassal will lose his fief if he 
fails to carry out his obligations to his lord, if he kills his 


1 Cf voL lu port I chapo 2 and 4. 

* ifarUn Silimaiu, * De FeucLa/ f<d 9. 
Kub " In quibua caaibna vaaanua a 

fidebtata domiai liberetur " “ Item 

Si dommus commjsit (eUaniaia contra 

comnusisset, feodum perderet, tunc 

Item Lberatur ab obedientia donum, 

ut ei obodira non cogatur, ut u jubeat 
vcss&Uo aliqujd inhoDeetum . . . ve4 
furpci vel lUicitum.” 

' Andreoa of I«rnia. ‘Poregnna,’ 


fo) 38, ▼. “ Unde et si constet quod 

Tasaallom Tsbt rex contra justitism 

tatecu per ea quod djcuntur in glo . . • 
lusta famebit ire tunens eapi de facto 
ct occidi . . . tunc non eat inobediens 

actus et tale delictum regium, 

omnem honoiem exeludit. Item et 

facit justitiam donnno.” 



CHAP TiiJ Tnr. AcrnoiUTT or rnn nuLrr^ 101 

lord’s brotlicr, or son, or pnndson, or seduces Ids s\ife, or 
dinplitcr, or daughter in hsv, but also, if the lortl docs any 
of these things to Ida vissil, the lord siill lose his property 
in the flef.* The ‘Sieto Partldi*' distinguishes, indeed, be- 
tween tho feudal relations and those which it describes under 
the tcmi “naturaleza" — that is, as wo understand it, tho 
natural relations in which a man stands to the lord of tho land 
in whicli he Ines, — but it emphatically asserts that this relation 
also is fenninatcd bj the wrongdoing either of tho natural " 
(tlio natural subject) or bj th »t of the lord of the land * 


Tho rights of the mediairal 
Umitcd and rcatrained by the 

• •Sift* ruti 14*,* lY Si 6 Dfb- 
Ua« im)7 (T4n ]y« inn l<» <1^0 l>4n Im 
ron (uj wflorY* ra 
•tnir, «t hennr, «t pvunUr «t 4>lYUn 
Iw ivi pro, cS dr«ntr1o4 n ilaAo on 
toiJu In tnsnom ♦* 

(1 bento* ermr b<en *t Irelmenio per 
el bienlFcho qiie drlloe tr«rit«n 
Oiro^ Jeciraoi que el eeAor deba amar 
e( honrar et {ruarJar *u< ruallo* rt 
(aoorlo* bien et mrreed, »t deeviarlo* 
de daSo et do dealtonra I et qeaiuto 
e«to* dcbilo* aoa bion ^ardadoa, face 
cada uno lo quo debe, et rreoco et dura 
el amor trrJadero enlre elloa,'* 

IJ , ro. 8 1 order puedo el 

feudo en *u tida el TauiUu *, non 
compliceo a] erAor A A *us Cios el 
errvicio quel [iroiuetiA do facer por 
ruon (l«I ' 

Id . 4 , SS 0 ” Mataodo el vaaallo 

al bensano. 6 al fijo 6 id turlo do au 
aeAor. debo perder por end* r1 feudo 
olrosi decimoa quo ei el taiwllo yaro 
con la miiger ds *u eeAor d con *u fi/a 
6 con tu nuera, que debo prrdrr el 
feudo eio iDcamo acne N eo (rabejaae 
en alsuna mancra de leacebir a algnna 
deUaa para traetU & facetU tal 
desbonra Tor todai eetoa coHa* aobte 
dichaa et por rada uaa dcUoa que 
deximo* en la le^ ante deeta por quel 


pnnee were tlien fired rights, 
hw, and it is from tins jwint 

aaaallo Jcbe penler el fmlo quando 
U fecM>fe. por r«a* metmaa pirrde el 
eeAor I* propneOat del feudo >1 faeiecu 
al/una dritaa rontra la pereona del 
taaallo A de *u inueer A de au* fjot, 
A de ru Sjaa A de eut nuera*, et finea 
deepn-u de«o la propnedat del feudo 
al caMlIo para »iempr« per Juro de 
betYdat 

*ld^ It si 6 ' Deenaturor eepunt 
lenc'uij^e de FipaAn lanto quiere decir 
come aalir home He la naturalexa quo 
ha eon au ecAor o eon la tlerra m qua 
vIy* 1 1 porque oto como drhdo de 
lUituTa non an puede deeatar amon per 
eliruna derreha raaon t el las dereebat 
moeee porque loe naluralee pueden 
eato facer aon quatro i la una ea por 
culpa del natural, el 1 m tree por eulpa 
d 1 aeAor et e«to aene como quando 
el natural feeiere traynon al scAor 6 
A U ticrra quo aolamiento por el (cebo 
es deenalura lo do los bienea et do laa 
honraa del acAor et do U trerra. Et 
la pnmera do la* tree quo Tiene por 
culpa del acAor ce quando eo (rabeja 
do muerto de eu natural am razon et 
CIO dereebo i la aegunda til face d«*- 
honru en lu inuger j la terccra,, »d 
deehererlare A tuerto. et nol quinere 
caber dereebo por jujcio da ami(^ S 
de corte " 
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of TioTP that \ro 6haU bpst understand the origin and signifi- 
cance of tho principle of the limitation of the rights of the 
king over tho property of the robject, and tho constitutional 
principle of the limitation of his rights of taxation. 

We have pointed out in the second volume that there had 
been considerable discussion among the Bologna Civilians 
about tho rights of the emperor over private property, and 
Tco have referred to Sangny as having pnt together tho 
traditions ns to the differences among them when they were 
consulted by Frederick Barbarossa on the matter.^ The doc- 
trine that the emperor was the owner of all private property 
had been traditionally ascribed especially to Martinus; and 
it is noteworthy that Odofndus, the most important Civilian 
of the later thirteenth ccntniy, emphatically repudiates the 
doctnne. The emperor, he says, is “ Dominos,” ” non quoad 
proprietatem sed quoad protectionem.” ^\ndrew of Iseniia, 
who wns learned in Boman law as well ns in feudal, in his 
commentary on the KeajioUtan Constitution, with equal 
emphasis maintains, as we have said before, that tho prince 
cannot deprive a man of his property against his will, unless 
he has been guilty of some enme, and adds that to maintain 
that the prince could do this was to fall back into the error 
of Martin, who e.aid that the prineo was the owner of all 
things, ” quoad proprietatem.” • John of Paris, in the course 
of a discusriou of the relation of the Pope especially to Cliurch 
property, to which we shall have occasion to return, lays down 
dogmatically the principle that lay property belongs to indi- 
viduals who have full power of disposing of it, and that there- 


* Ct. toL it. pp. 1 ! '1. ud Sarirnp. 
' Of^chi^hte dn UOtmacbcQ Bechts uxi 
ciop. nrui. S. 

^ Odofndui. * Cocm. oa 
S. ▼. i ' rnma Conatitutio,' n. St 

**r>txit dsmuius Martinus quod im. 
p»r*tor non aohun cot doisutui 
ootutn quo oust uafoni : ttamo wt 
dominus piopncUtts omaiuni rrmm 
oiQ^ulonua bNxu&uio .... 
bouo cot diconduia quod uopontoc 
o«t dotatnus {uopnoutio oroniura tot* 


HID quo ount imror,!. ot lonico oinfU. 
Jorum boaunum cot dominm noa 
quoad proptcoUtem ; ted quood pro. 
tooiioooca,*' 

Aadroas oT laenuo. 'IVco^ot.' toL 
4 1 “ Sod ctuuD pnacepo coa potrot 
otatuorov quod dobet QJo oolcaro epo. 
quae CO mro mo invito tmo moo culpo 
mo pnvoro non potett. . . . AliM 
mncidccom m onotoia Uortini qua 
dint oouuo 0000 pnoci^ quood peu- 
juietotecQ.** 
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fore neither the Pope nor the pnnce has dommmm vcl 
dispcn^ationem m such tlunps * It is even more sifnuficant 
that Alfon«o X m tlic Siete Partida«, after scttinp oat in 
the highest terms the dignity and anthonty of the emperor 
adds that when the Romans pare him this anthonty, thev 
did not intend to mahe him the lord of men a property in 
snch a sen*e that he could dispose of it at his capncious will * 

It is evident that there had been some uncertainty among 
the Dvihans about this matter, and it is po«able that waj 
have here one source o! later Iheoncs about the anthonty 
of the absolute monarch m taxation It is however, also 
clear that in the later thirteenth century even tho«o who were 
acquainted with the Roman law were controlled by the peneral 
conception of tt e legal himlations upon the ngbts of the lord, 
which were an essential charactemiic of the feudal system 
The propertv ol the vassal was liable to certain demands 
on the p:irt of the lord In addition to other obligations of 
«emce he was bound to render monetary help m certain ca«es, 
and these were pretty much the same everywhere in Western 
Enrope, bat beyond the«c be was not normally bound This 
IS the significance ol the danse ot Magna Carta which lava 
down the nle that no sentage or aid sboold be levied m 
the hingdom except in the three eases, of the redemption 
of the hmg from captivity, the knighting of the Ling a eldest 
son, and the marriago of his eldest daughter, except by the 
common council ot the kingdom This is not a mere incident 
of a factious couQict, but the enanciation as a rule of the 
national constitution of England of that which was the 
common prmdple of medisval eocietv * 

1 Jolu) o{ Tans Tnctatoi d« rot**- <«Diia«l do todcM. eea todo mo boo 
tat» rrP* ct {'•pall. tu. **£1 idm, {<jb bo eatradimfcto d«l fterr tefot 
B«« pnnevp* Mc r*p* h»b«( domuuoiD d« Us com* ds c«ds msoara 

vcl diapeout oncm m U.ibut.*' qoe Us podiCM tocou & so roloaud, 

* St<t4 rsrtiJss, u. I * *Ca soca taa seUsents por ds Us 

manlier los Remsaoa, qos •atigaa rsiones <{oe dcauso soa dichas." 
meats fsasroa coo ta poder si sefiono • Slagaa Carts, zu “Nonom 
del moodo fieiesea etapendor «t etor seotspaio Tel •usiliiim poastur la 
paseo todo el poder et cl sefiono «pis fe^oo nostro^ am per commoas eoa 
hstuea sobr« Us gentea p*r* Bumteaw szLiob tejai aostn. nm sd corpus 
et defcoder derechsmeote el piw Bostrmn reduneodom et prune genituaj 
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It may, however, be said or thoi^^ht that the limitation of 
the authority and rights of the princo was little more than 
a theory, and had little relation to the actual facts of medieval 
life. It cannot, indeed, be doubted that medi®Tal society 
was often disorderly, and that it might at times appear almost 
anarchical. And it is not very diRIcult to sec the cause of 
this. The administrative oiacbiacry of society ia the Jliddle 
Ages was still very imperfect ; it was only slowly that it was 
taking shape. It may perhaps be said that it was the failure 
of the Empire to develop this that was a cause as wpU 
as symptom of its gradual dissolution, m contrast with 
its successful development in coontnes hke England and 
France. It is not, however, inthio the scope of this work 
to deal except meidentally with this matter. 

It must not, however, be supposed that there was no pro- 
vision in the politual systems of the Middle Ages for the 
eaiorwmeat of the law, and even of what we iftay call the 
constitutional laws, the laws wlucb restrained and limited the 
rights of the pnnee. 

We liave dealt with this matter in some detail ui a former 
volume, and have pointed oot that the feudal systems not 
only recognised the mutual and limited character of the obli- 
gations and rights of lord and vassal, but also provided in 
the feudal court an authority whose function it was to deter- 
nune questions with regard to diOiculties which rnight arise 
between lord and vassal. And we have pointed out that 
even Bracton says that, while the ordinary processes of law 
could not he used agamst the king of England, it might he 
mamtamed that fading any other remedy the “universitas 
regni,” and the “ baronaginm ” could deal with the matter 
in the king’s court.^ We cannot here recapitulate our previous 


Gbiun Doetrum mil)t«m fsciTaduni. et 
ad fibam nottram pnnio genitani aemel 

xsantandam, at ad hec ooa fiat nut 

Cl. for a fuU (bscuasjon of tbw aod 

other citatjone from ‘ilagna Cartar' P»o 

feesor M Eechiue'e admirable work 


* Cl. vol 111 . part I. chap 4. Wo 
shoidd wiah again to refrr to the 

beatioeot of '‘Proceeding’ against the 

King." by Professor I/Udmg Ebrlich. 
in * Oxford Studies in Social and Legal 

History,’ ed Sir Paul Vinogradoff, 

▼oL vk 



caiT. Tit] Tiir AxmioKm of tiie r-umu 


103 


treatment of the subject, tot we mijr notice one or two illus- 
trations of tbe tame pnncijvles in writers with whom we tM 
not (Icil in our e-irlier mlumc, and then consider some vtrr 
interesUnp constitution'll methods which are related to it. 

Vincent of Boaurais cites from a writer whom he eilli 
“Prater Gulielmus ’* the stateiucnt lint if a wnsil las 
“guem” a{nm*t the count, he is to ha\o recourse to the 
authonty of the kinp, and if the count has a complaint afrunst 
the km?, and the kinp wiU not do him npbt (pro him hw) 
by means of bis equils in tie Court, it is lawful for him to 
defend his rij:!!! hy .irni*, but he nnj not do this merely by 
his own authority * 

Andrew o! Isenui, in bis Comment iry on the constitu- 
tions of the kinplom of Naples, emphatically a*sens tl e 
general principle tint there is a proper authonty to decide 
cases which might an<e between the lord and his n«'al, 
that the lord cannot be judge in bis own ca«e, and that such 
cases are decided by the nhole body of tl e ri«vals who are 
peer* * 

It IS only when we take account of this fundamental prin- 
ciple of modirerjl constitutional law that we c.an property 
understand the real sipiifieance of that famons chu«o of 

I a incvnl c4 Umutu*. 'Siycvlum. |<-u<lain <lrWt r&ioaUiu 

to] u 10, ~0 ' Fnirr CulM'boo* * u Trrum paari, de quibus culf«s hw 

. . eVsm vrpo T>»«!Ias rom ti« batvt wcwtitotjo petut In*. Ci>pr.iiio b&niTQ 
puerTMi fonln cooulrta. jffi* *•% «tilp«}-um dstur quunlo domj 

aucteniM fvqmmtdd. Si autrm bus (radi la trudo et com 

contT* tcycm « re* ooLt ci ju» cihj miUCu »uo h«l*t cBMaaos pair*. iJ 
V^rc, per paica runic huBUjtcr icqui rrt vaanJoa rcniimilc* fpudatonoa. . . 
•itm, rredii. quod ii {u< mum artnis Itti ccfnoaccnl u culj» Ml vctb *\ 
dcfcQvlit cum modcranime laculpatf dptcmuaabuat Uk>m TwaHum propter 
tutcLo noo peccat Itupuznafo tamco culpam probatam pnr«t>dma feudo, 
TCgem aoctonlate propna noo potenl “ rt hw deto— unatio d oitur eepnar 

The principle Uid dowu here u v c ij i diuzn. hoo ent duminiu judex la 
close to that ol the Fifab^iwuieiite cbumi lua.*^ 

de Saint Louie.' i 53, aod to that cf ABdieaa ii commentie^ oa the 
Philip ct Novarm. 5d. aad Jean d Ibelm. Plaeita pnneipum tea coiutitutionee 
501. la tlie 'A»iie« cf JeniMlent.* fcpia Neapolitani,’ lU 19. aad u deal 
Q vd. u Fp. 56-5S 65. *,J> ca*ee ef the cuh-vaauli and 

* Aadce» et 1-erma. ' Pwepnaa. their liwdn who ircie ra»als of the 
lol 9", T 2 “Sed SI domima dicat kin^. tut the pnaeiple is expressed 
Ocgalhim culpam commisuee propter in peuenl terms 
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Magna Carta, in ■which it is laid down that no free man 
should be impnsoned or disseiied or destroved, or even attacked 
without the legal judgment of bis peers, or the law of the 
land.* We are not here concerned with the detailed inter- 
pretation of nil the phrases of the famous passage, or with 
the question how far it may be thought to embody some 
legal principles which are distinctly Enghsh. It is enough 
for us to observe that it was not an isolated attempt to estab- 
lish some new principle of the law and the constitution, but 
that it was in its most essentia! principle nothing but a re- 
statement o! the fundamental principle of the feudal and con- 
stitutional system of the Middle Ages ; that whatever authority 
was possessed by the lord or prince, it was limited and con- 
trolled by the law, and that this law bad as its gnardlan a 
properly constituted court, and that this applied to the ting 
or emperor as much as to any lesser lord. 

It is, then, from this standpoint that we can consider and 
nnderstand some medieval forms of consbtutional machinery, 
which at first aght may appear to the student merely eccentric 
or merely theoretical. 

In the third volume we have drawn attention to the very 
interesting but apparently rather paradoxical doctrine of the 
‘ Sachsenspiegel,' that there is a judge even over the emperor 
— that is, the Count Palatine ; this is repeated by the ‘ Schwa- 
benspiegel.’ * We did not m that volume discuss the doctrine 
with any special reference to the German Empire or 
kingdom, but we must now Tetnm to it, for we shall find 

* ‘ C&rta.’ 39 t '* NoUas bbrr Kctecr. nads die BnrtlipvvB over deo 

boroo cepietxir Tel uspnsoaetnr* oot SlAJCgreveD.** 

disawaetar. eut atlegetur, boI exole. ' 5<dmbeiaspie^l,' 100: "Der Eu- 
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a most importint llluitratlon of Its practical slftnillcanco in 
tho history of the htcr thirtccoth ccnturj 

At the Council or Diet of J»uifmbcrK In the year 1271 
Rudolph of IlabsburR asVeil the Council to determine who 
was (0 bo judge if the king of the Romans had n complaint 
to make against any of the princes of tho empire with regard 
to the Impenal property, or ana injnry inflicted upon the 
kingdom or the king Tho princes and barons, who were 
present, formally determined that from ancient times it had 
been held, and itill continued to be held, that tho Count 
Palatine was the judge in my rase which the emperor or 
king might bring ngamst any pnnee of Ins empire ‘ Rudolph 
accordingly brouglit before tho Count r.alatine tho question 
of various possessions of the empire, winch were detained by 
violence, and especially tho question what was to be done 
about the King of Bohemia, who had contumadoosly neglected 
to aslc for enfeoffment Judgment was pven that any one 
neglecting to do this for a year and a day would lose bis flef, 
and that the King of Bohemia should be summoned to appear 
lieforc the Count Palatine to answer to tho complaints 
of Rudolph, and the Kmg of Bohemia was accordingly 
summoned * 

Wo can find farther and very interesting Illustrations of 
such methods of the limitation of the royal power in the law- 
books and history of the Spanish kingdoms 

1 II O tl . Conit .* to] iu 72 1 utam full 4b emnibui pnndpibo* »t 
“In poblieo eonisitono tempor* mI bnrombua qui »der«at quod r4l4tinui) 
lempTut et n^lwi cuna ^ut»Dt>(Te Comaa Raol luctontatcm Judjcandj 
ralabrata. eoetndniUbua pnneipibua 40 aupar quetuo&ibua qu«a Imparator vtl 
hosorabibeatarvieomituniatbaroouiD Ilax reoTara tuU pnncipi Inpeni, 
inaxlaja'iue mull ludina DobibniB al obUnuit at ebtinat ax aaliquo *' 
plebc onun, aaUnta conn •areaiaurao Wa would raler our raadan to on 
domino Rudol/o Romanorum Rena, impertoat mono^ph by MciuScLer 
•d axtubendum nnicuique Jtutici* tom ia * Abhaodliogan dar KOnigbeben 
plementuni (1) Tnmo petiit rax aaa GaaaUKboll der UitMotchalun xu 
tanciolitrr diOlcin, qua dabaret ciao GotUngaa ' toI 33 (ISSS) In which 
Judex, u Romasorura tax aupar bonir ba eapeciall/ dj«cua»ea the ralalton of 
lispenabbus at ad Cscum pertinent but the pnnciplea laid down here to the 
at alua Injutiii regno vel tagi icrogatia procoduia of tho depouUoa o| AdoU 
contra aliquem pnneipera imperu habet in 1393 
proponere aliquid queetionia Et difll * Id id , 72 and 73 
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The ‘ Siete Partidas ’ asserts emphatically the general feudal 
principle that m the case of & dispute between the lord and 
Ids vassal about the lief, the case cannot be decided by the 
lord. It then prescribes a method of determination different 
from that of the other law-books. Instead of the reference of 
such disputes to the Court, it provides that the lord and his 
vassal are to choose one or two of the other vassals to whom 
the Case shall be referred, and the parties will then be bound 
to accept this decision. And then it is added that this holds 
of disputes between the king and his vassals just as much as 
it does in the case of other lords.' 

In the proceedings of the Court or Cortes of Benavente 
of the year 1202, there is the record of a judgment given 
under these conditions upon a question at issue between the 
king and certain knights.* 

In the proceedings of the Cortes of Leon of 1188, we have 
an example of the more normal medieval method for the 
decision of cases between tfaeking and bis subjects. Alfonso IX. 
swears that he would never take measuies against the persons 
or property of any one, of whom evil had been reported to 
him, until he had summoned them to his Court, to do right 


1 ‘ SieU PortidM,’ IV SS, It . “Con* 
tieniU Bca«ici«ado eatn «1 mSot et tl 
tosallo tobn el (eudo, decieodo cl 
(eAor que hebie (eebo el vuello per 
que la debie perder, et el otro djiueee 

que non ere &6i et quel quene compile 

de dereeho, entonce tal pleyto coioo 

este 6 cCro temejante dll non debe 

ecer Ubredn por el eeQor, ento u el 

eeflor hobiesa otioa vuellcs que 

tengan feudo dSl. deben el tenor et el 

vb&bHo tomar uno 6 doe delloe eo 

que ee accordaeen amoe A doe que lo 

cyan et lo libeea . et deeque aei loe 

eecogieren et lee diereu poder de lo 

librar. debe cada uno delloe haber por 

finne et eetar por lo que elloe judgarvD 
. . . Et lo que dixiemoe en eete litulo 
de loe vaaalloe, estiADdesa tanibien 
de los veealloe que tieuen (eudo de 

las otroe eenoree como de loe que loa 

lieneti do loB reyea.*' 


* ‘CoUecjoa de Ctortee ds loe reioot 
de Leon y de CeiUella.' Bi “Ideirco 
(go Adelocsue Dei grstie rex Lcgiooia 

per hoe Bcnptuin notiun lecio, vobis 

(ue existente epud Deneventum et 

fveeentibue epiecopie et vasBallje nieis, 
et multia de qualibet villa regni met. 

■o plena cuna, tunc audita rstione. 

tam partie mee. quaxn mibtum et 

aliomra. datum Cet judicium inter me 

et tpeoB ab eJectia judicibua, eic etiam 

lam fuerat judicatum inter anteceseoree 

meoe et euoe ; quod bereditae quam 

militee tenent da epiecopatu vel aha. 

deoguie vel alue ordimbus in vita aua 

per eapitulum. dum ilia tenuennt 

debet habere ilium forum et coiKuctu. 
dumn quam habent aliae hereditatee 
l^pne ipaorum mihtum.'* 
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acCoMinp to the judgment oI the Court Another thu«e of 
the proceedings of the Pimo Cortes imnns the principle tbit 
not even the king himsdl is to use nny form of violence ogiinH 
n man or his propertv except bj process of hw * 

This IS expressed in still broader terms in the proceedings 
of the Corte? of Nallidolid in 1299 No one is to bo killed or 
dopnsed of his propertj till bis case hi« been heard and 
decided bv fuero ind law, tho«c who liavc lieon irnpn«oncd 
iro to Ikj properlv jiidg<d ind the Alcaldes and other ofllccrs 
arc strictly forbidden to act against this rule * These phrases 
are ■Nlmost euiaously Uke those o( the. fMvwvut elaii'c ct Magna 
Carta 

Me can find illustrations of tlie same principles and methods 
m the records of the other Sp ini«h St itos There are se\ oral 
examples of tlie judgments p\on by the Cuna in cases 
between Pavinond, Count of Bircelona, and bis sassals,* and 

I 7 " ♦» »r> quod qufloo ou b ^riM oou loo temadn* 

nunq lom proplor eicbloni uuiu «1 oun Ain oeranaUo* na* quo w>«n fu<-no« 
do al quo rrl cnalun quod d oatuf lo on rrooaUido * quv lo« fla^amot loom 
illo tsoofon maluoi v«l damnum **• llmt on mar^ra qu" n^n duron muobo 
in rotaona vol in robu* ou • dooco on U« pti* ®no« o quoin don doto *upj 
lorom oum per Itiorw moaa, ut lonial lo quo ooioron monoo paoa (U poouo- 
ad ounam monra (aoon diroolutn mioato miontte qu» ootuJ oron onla 
oooundufn quf»l cuna too* mandaooni poiuon Ti dorondomoa quo atcallJoo 
ot u prebaium non fuont itlo qu* lun monnoo run oiro n ojfuno non aoan 
m"*eUm locil pat atur pon*n oupro o«ado» do yr eonlr* otto e u atipino 
d ctam ct tol at ituupor expccuiao o •ipuoo* quiuoron paonr contra oJo 
qua* font rnoxclatu* in oundo ct ro mandamoo a loo oonw oa quo j^lo non 
doundo oona entan 

t Stotiu inouper quod ogo noo Cf td “0 S. Otniu me p dioron 
aliui do regno caeo dretruat domunr morcot quo mandate facer la Jurt ua on 
vol Invadat v»l me dat > noaa vcl aqueloe quo la mcn^n comumalmcnte 
arbote* altoniu oed qui rancuratfi oon fuero • con derecho e lot omo* 
d« aliquo habuent eonqucratur Bub* quo non tcan protoo c n muortoe, s n 
\el domino fort* aut just I a qni e* tornado lo quo an am aecr odc»» por 
porto mea toI *p acopi vel dom id derecho e por fucro do aquol lugtr do 
terra conatituti fuennt *ce*tcie b que t^a guardado me or 

* Id 25 1 1 Premicranucnlo tone quo bo gusrdo faata aqui A eato uoi 
mo9 por b en que to fag* }U9l ciA digo queto tengo por b en e qucio 
egu'ilmicntre e en todos, e qua n ngunO fare as daquo adeUnte 
non Bea rouerto nin dcrpechado Bid * OoUecion do doeumentoe j editoa 
BCr nydo « Ubsaio put t «to « pot dal «c.hewi do \a torona do 

derecho e los que flueren preaoa qi^ Arragon vol it Iij 110, 14 
fata quo scan I bradoa como d cho ee> 
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we have an account of the aettlement of a dispute between 
James, King of Aragon, and biA seneschal in 12C3 ; the king 
and bis seneschal submitted their case to the decision of four 
arbitrators, and promised to accept their judgment.^ 

When we take account of these obvious parallels between 
the general principles and methods of the political organisa- 
tion of the Spanish States with those of Korthem Europe, 
we find ourselves m a position to recognise the nature of that 
judicial officer, the “ Justicia ” of Aragon. At first sight his 
position may seem to ns strange; that there should be an 
official whose jurisdiction extended even over questions at 
issue between the kmg and his nobles may seem paradoxical 
and anomalous. An interesting attempt has indeed been 
made to suggest that the office was in its nature of Moorish 
or Saracen origin, and it is very possible that some influence 
of this kind may be traced in its development in Aragon.* 
We would, however, urge that the difficulty in understanding 
the character of the functions of the Justicia really rests upon 
the failure to observe such an important paraUel to the office 
as the position of the Count Palatino in Germany, and the 
general principle that the feudal Court was normally supreme 
in all questions between the king and bis vassals. 


We have, then, endeavoured in this chapter to set out briefly 
and with special reference to the thirteenth century the 
principle that the authority of the mediaival ruler was a 
strictly limited authority, that the conception of an absolute 
or arbitrary monarchy was wholly alien to the mode of think- 
ing of that age, and that the legal or constitutional forms of 
medieval pohtical societies embodied this constitutional con- 


1 Id I vol. VI pp. 1S9.164 “Kov*. 
nnt oniverai quod cum cootootio 
fUMet, int«r illustrem doisisum Jaco 
bum. pel R«geis ArsgonenKiD. 

ct«., ct nobilem Fetnim de Hon(>. 

r^gvl. . . Et super hoc dictus dominna 

rox et dictus Petrus de Monticbsteuo 

nueeruut predicUm csusain m posse 
domiu esmu Petn de Areaoso, et 


Tbomssei ds Ssseto aemeste, et 
Gulielnu de Sesle. et Amsidi de 
Bcnchio. quod quidquid ipsi srbitn 
cogDDSoercut quod dommus rex de 
bent facers in predicto facto msjor- 

domio, quod dictus dommus rex et 

dictus Petrus do Monte Ceteco stsrent 

* Cf JuLan Ribers, •Ongenee del 
Josticie de Arsgon ' Ssrsgoasa, 1897) 
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coption — that is, that this was not merely a theory or ideal of 
government, but that the medi®vnl law proanded in vanoas 
ways for its enforcement The imperfection or inadequacv of 
the macluncry must not blind us to the recognition of the 
principle or of its practical importance * 

1 %V4ibouldlIketodrkwlh«Btt«Bl<ea tion et th* Superior uid •rrn of tie 
of ItudenU «( raed sek! pot t rkl pna Riag to the jud^ent of (he Court 
eiptra to k eery interreltng end tufsrk «kn he traoed bkok kl Irkel to Ckrohn 
tive (tudj bf It Fwifoii Okoabof (iks time* ksd i* Ihuk touch older 
(iB the Mrlaogek d llutoue olTerte k then (be developed feudel ifetciu 
Benri ruvnoe > vhirh hki only Juet M Okoiher* cODleBtion ie ooe of 
come ioto our hind* by (be eourteey (r*«t ikteteel kod uiporteoce knd 
of (be kuthor It Okoibof hke ool <*• mttm to bepe (hkt he will 
leeted k Urge usount of evidence eont aoe hia moet Vklukbla itody of 
which fork to khow (hat lAe eubordiok (ha ijueetjOA. 
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CHAPTER Vin. 

JIETItODS A2JD EXPEROIENTS IN HIE CONTROL 
OF TIIE RULER. 

We have endeavoured in Ihe previous chapters to make it 
dear not only that the authority of the ruler, in medieval 
theory was a strictly limited authority, but that there w.is an 
appropnate legal machinery to enforce these limitations. 

We must, however, m order to appreciate the significance 
o! these principles, go somewhat further, and observe that 
not only the theorists but the Jurists recognised the pro- 
priety of what to the modem nuod might seem extra-con- 
stitutional methods, by which in the last resort the ruler, 
if he were to refuse to submit to legal authority, might pro- 
perly be coerced and even deposed We must boar in mind 
that many actions which to us may seem extra-constitutional, 
would have been considered in the hliddle Ages proper and 
legitimate methods, which were well within the principles 
of the political order. 

We must consider, hist, the meaning of the principle that 
in certam circumstances the subject had the right to renounce 
his allegiance and ev«i to resist the prince by force. We 
must be careful lest we should misunderstand this, and look 
at it from the standpoint of modem conditions and ideas ; 
to us, no doubt, the refusal to obey the authonty of the State 
appears as, normally, little better than anarchism ; to the 
medieval mind it had not necesaanly any such character. 

The refusal to obey, the withdrawal of allegiance, might 
be to them nothing more than the legal maintenance of a 
legal right against an arWtrary and illegal action or demand. 
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Tlio prmc*’, no doubt, had bis legal nfihts, but so alio bad tl e 
subjects; to them the pnnee was not nonnally a sovereign 
power behind and beyond the law, for he could only act 
withm the law 

Tins IS the meaning of what might at first sight seem tho 
extravagant ond eccentric constitutional methods which aro 
sot out in the ^Vssircs of Jcru*ilem,' both by Jean d'lbclm 
and Phibp of Novara They both maintain that, if the king 
were to refuse to allow any one of his vassals to bring n claim 
against him in the feudal Court, or were to refuse to carrj 
out the decision of the Court, or if he were to seize and im- 
prison las vassal without the judgment of the Court, then 
the Vassals were to declare to tho lord tint tiny were bound 
by tbtir obligations to each other and by their duty to main- 
tarn the honour of the Court, and that therefore they would 
renounce all service to him until be had submitted the matter 
in dispute to the judgment of (be Court, and bad earned out 
Its decisions ^ 

This IS the constitutional meaning of tho agreement which 
Matthew Pans represents the English barons as making nt 
St Edmund's in 121-( Tho barons bad received from Arch- 
bishop Stephen Langton a charter of Henry I , and they 
agreed that if King Jolm refused to grant them the laws 
and bberties contained in this charter, they would withdraw 
their allegiance, and would make war upon him until he 
should confirm, by a charter under Ins own seal, what tliey 
demanded * The barons were acting within the general 
pnnciples of the feudal law m threatening to withdraw their 
allegiance, but it may bo donbted whether they were not 
gomg beyond, at least, the letter of it, in threatening to 

‘ rhiljp of NovMa SI, S3. 3*ma LoodoniAnuD •cc«f«ruit , . . lurica 
dH^Un. SOI. 3(1 Cf roL iu pp. coorpoeruot »d occlMian S^ett Rad 
6S 59 maadi, et mcipipotibui nujoribut 

• il»tthe* Faru, ‘Chonic* ]qr*TPrust njpef majiu fclUrp, quod 

Tol u p 583 ** X«tn euzn diU Sima] a rex Ieg«a et libertete* jkni diclat 

et «e-jWu»a. tjAriaiA rir^yptimnl- •pn,- tr uit ffir- ffi. ‘Htu -tnfrtmt 

daetM est lO mediUDi Cftrta quadatn lAia diu CBoveceiit et kb ejai fidebUM 
ng>t Hennci pnmt, qakm idem •ubtrsherent, donee eis per ckruo, 
WoOM ft Siepbftno Cftnluarensi Aretuft. aigiUo tuo tnomUm cooflrrQsret omaift 
pi^eopo nt prediciiun ert, id urba qua petebftnt ” 

VOL V. n 
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make war upon the king. Jean d'Ibclin, in the ‘Assizes of 
Jerusalem,’ while, as wo have said, clearly maintaining that, 
if the king would not accept the decision of the Court, the 
vassals were to withdraw their allegiance, is also dear in 
saying that they could not bear arms or use force against 
him personally.*^ The right of a vassal, to whom the king 
refuses to do justice in the Court, to make war upon the 
king, and to require Ins own vassals to follow him, was, 
however, recogmsed by that compilation of the later part 
of the thirteenth century which we know as the ‘Etab- 
lissements de St Louis.’ * 

We may compare the somewhat intneate provisions of the 
‘ Siete Partidas.’ If the king refuses any of his “Eicos 
Hombres " the judgment of the Court, he must give him 
thirty days within which he may leave the kingdom accom- 
panied by his eub-vassals, and he can then make war upon 
the king until he has succeeded in getting possession of the 
equivalent of that which the king took from him.* 

In other Spanish documents of the thirteenth century we 
find the admission or assertion of a more general right of 
resistance to any attempt to violate the “fucros ” and usages. 
In a privilege grauted. in 1282 by Sancho, who was in revolt 
against his father, Alfonso, to the “Concejo de Briones," we 
find him approving resistance not only to the king, but to 
himself, and all others who should refuse to respect the 
"fueroa ” and customs.* 

There is, however, a greater constitutional significance in 
the formation and purpose of the “ hermandades " or leagues 


1 Jean d'lbebn. 201 i " Sire, eoz 

fenoaa chose % force Et puisqne toc 

Qoz defendis a force a delierer no9ti« 

per qui eat pna e empneonaSs pane 

cegart na eatu coooisance da court, 

Doz voz gajoos toz eneemble et chaciw 
par aei dou acmse que noz vox 
devona taat que voz aide noalre per 
tel deljvrer ou fait dcU^ rer, ou dito 

reison po; quel voz oe le devSa 


faii«, • tel que court I'eagarde ou 

Ct vol ui p. S8 

• Ct. voL ni p. 83. 

• 'Biete Parti Ja»,’ iv 25. 10 13. 

t I nocusentoa de la Epoca de Don 

AlfoTteo e al Sahio ' (lu * Meiuonal 

bastonco Eapauol.' Ilopal Academy of 
History of Madrid, vol ii. 1091. 
"Mandovoa que vos eioparedos S voa 

defendades tambieo del P.ey como 

de ou." 
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bctvreoa various nhc' and otLcrs We hive an OTroUcnt 
illn'tration of the mture and purjw'e of te-ipioi in the 
documents concemm? the formation in 12a2 of a * her* 
mandad ” between the towns of Cordova, Jihcn, Baeza, 
Ubeda, Andnjar, Arjona, and 6.mt E-teban, to;:cfher with 
Gonralo IbaQer, Sancho Sanrhez. and Sanebo Perez They 
unite and form a • hermandid amonc tbem'clres to pro 
tect their foeros ” pnnlepes and franrhi«e<, and they apree 
that if any lord either in the pre«ent or the future should 
attack them, they were bound to eome to each others 
assistance * 

Wc have said enough, we think, to make it clear that the 
feudal law of the Middle Aftes not only rcco;nii*ed that the 
ruler or pnnee was subject to the law, and that there was a 
proper Court to decide what was law, and to judffc in ea«cs 
of dispute between the pnace and his vn«'al», but al o that 
it reco^mi'ed clearly that there was a leral method of e"forciafr 
the authority and jodzment of the Court—tbat i«, by the 
withdrawal of allegiance, and al«o that, at Iea«t in some ca*e«, 
direct rc'i^tance to the arbitrary and illegal action of the 
ruler wa« it«clf lepal 

1 IiL, tvL u. ZOS "Srptn qtj" annao* n> at dal ra D 

afla «vta -ncrco. ac« 1 <m tva Fanvaixio, q-ja sea ti>9> ij ata m 
cvjo* d« Cordqra, ds Jahra. de Una Faraduo a qw Ma .ij> i dqs ci c f g o 
da Ct>«da, d« \Qda.ar> d« Ar]'>oa. 4 <1 r« Dos Al/qeao, 4 dm 

de Sast EtWban. t Coasalo IbaA^ S^iof «l loSaate Doa Saachq . f n 
da As^rsilar, 4 yo Sasebo Sasebn Gjo al^vco vOor d« lot qos aon. 4 d* Im 
d» P Sasebo Maruiwa d« todar, 4 qw »rT*a, 4 oUoa q^ialraqu-'r vruCTtn 
y> Saoebo IVm de lodar, todoe a err rostra eeto por pies^^ 4 qj«braatar 
mo de Dioe 4 dr. moy sable $e£or soeetrsa /urros. 4 Dorttroe pnnlec-os, 
Iclarile P Sascltf. fiio siajo brirdriu 4 OMetrai frasqorsajv 4 ctirrtra4 Lvrr 
del inm noble 4 also try D Altooao. tadra, 4 los burnoe ewe, 4 Ua fc(,ei.ae 
ctor^aeoM soapoT raesaCoe del Infante rvetuabteo es todae 6 es rUoa qsw 
P Sasebo, et taetemoa aoe eo *a noa pamsM todoa aoaapa/aCo. 4 4 
ee- o*to cos Us riUas 4 coo lea eastwEos deln^eQo. 4 eon qaa!<^.u< de see qoe 
4 eon qaaato que aremoe 4 armsos, deeto faUeoeears fanesdolo rarer loa 
4 a po, 4 a bosta d» noa, (odoa tare. onca a Us otnse. que loa que to ssSerra 
DOS tal fU o a tal poatma tpo 4 son quiaieren rrnir aisdiUm 4 
aesQoa onos. 4 fateraca brnsasdad aqaebos, 4 qoe fioeten el Itaerto deetaa 
entra Boa qse gnardesnos noeatroa roaas aobndicbas qse araa traidcRe 
lOfW * ncestros pnrC^poa. e ntirrtrse cenioquientaataae&:r.dtrarars<t.eno. 
fraaqtiexaa, 4 lodM Us bbeTtiid** 4 lee 4 qoe sera EjoetraJo rad* aio en la 
Lucnce tesos, 4 Us boesas eoatafi>b*r9 jasta." 
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The rcfiT^al of ohedience was then the first aspect of what 
we may call the legitimate method of enforcing the limita^ 
tioa of the authonty of the nder. It is necessary to distinguish 
this, from the principle that in the last resort the prince 
who refused to obey the law might be deposed. To the 
modem mind the rcnanciation of obedience or the with- 
drawal of allegiance may seem indistinguishable from de- 
position, but it was not so in the iliddle Ages. 

Having then obsen'ed this, we must turn to the question 
of the deposition of tho ruler. We are not here concerned 
with the mere fact of deposition, or with the justice or ex- 
pediency of particular cases of deposition, but with the question 
how far this was thought of as bemg m principle legal and 
constitutional. We must begin by dismissing from our minds 
such a conception as that of the modem constitutional doctrino 
of England, that the king can do no wrong. Those who 
have any acquaintance with the Enghsh history do not need 
to be reminded that this doctrine, which might seem to re- 
present & theory of absolutism, actually represents the method 
by which the arbitrary power of the monarch has been 
destroyed. In the Middle Ages this doctnne, however, had 
no place ; the king, Uke any other person in the community, 
was responsible for his own actions. 

We have in a previous volume dealt with the deposition 
of the Emperor Henry IV. and the theory of that deposition 
as expressed by various persons, and especially by Monegold 
of Lautenbach ; we have also discussed the theory of John of 
Salisbury that the unjust and tyrannical ruler has lost all 
right to authority, and may properly be attacked and even 
slam.* We are now concerned with the question how far 
this principle continued to be held in the thirteenth century. 

We may begin by observing some words of a writer who 
held what we have seen to be an unusual and even abnormal 
view of the nature of the regal authonty — that is, Egidios 
Colonna. As we have seen, he maintained that the best form 
of political authority was that of a monarchy which was 
itself the source of law, and was above law.* It was the same 
' Cf. vol. Ill part II Ch»p:> S and 0. * Ct p. '4 
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rjndios Colonm, however, who, ns Invp foon. in lii^ tnct 
on the re^i^mtion of the Pijnl throne by ColcMme ^ , nnin 
timed tint is the nufhonty of the nilcr must be ostibh^Iiod 
by tlio con'cnt of men, so nlso by the same con«(nt lie mi"ht 
rc'i'Ti or CTcn Ik* deiw'ed * With this we should compirc 
the very cireful <li«cu««ion bv St Thoina' Aqumas of llie 
circutnstinces imdcr which and the methods by wl ich the 
tyrmnicil ruler should Ik* dopo«ed, with which wo Inse 
alreidr dealt * 

VTc may now turn to the leird works ind the records of 
constitiitioml procccdinj:', and wo maj btjin by obsemng 
some words of the 8.ieh‘ensi lej’cl J*o man may 
proceed ajjamst the kmps life until he ha* been bv proper 
sentence depnved of his kin^otu * This is repealed In 
the compilation winch ae know is the Schwabenspiepel,’ 
but it adds tint no one can declare judgment on the 
king s We or honour, except ll e pnnccs * It is clear 
that both tlic«e works as'Unic in principle that there 
is a legal process by which the king can be depo«cd At 
first sight we might very well Buppo«o that the e were bttJo 
more than the phrases ot a theoretical system ot law, but 
It IS noticeable that even the peat Frederick 11 n«od, if onlv 
incidcntallv and under circumstances winch might well make 
such a statement diplomatically coniiment, words winch 
hare the same implication In the Encvcheal letter which 
he addressed to St Louis of France and to the ‘ Magnates 
AngliT,”as well as to the princes of the empire, he protested 


1 Egidjua Colocna Do I>onuntiB 
tioae rop« sn. 1 Sod 
noreqtunt noturaMgot I quodocirato* 
nrlitu prncuU previJm «] is prsG 
asotor ot sob ooniis iniborurol* 
moltitudo sorrotur oportet lAntoo 
qood boo coraploatur per conaensura 
hom num Et sicut p«r osornsum 
bominum perGcitur ot comptrlur t>l 
quis slusprxficutur nopor fonaonmm 
bora DUin cootnno modo fsclom fieri 
potest, qood pnefecius redat, tel qood 
et am depoettur ” 


• Cl p B$ 

» Sarhseosp epel • ill 54 4 “Al«o 
no mach derao KOr po nonisn nn sin 
tiT opreken, use ne n jst nke Tore 
mit ordelen Terdelt 

• Scbwsbenspiep*! 10| "Den KQ 
n 1^ mac nieipan *b deo bp pe*. 
I nebea im word* dai ncho 4 Torteaet 
tmt der FOrrten vrteile Uber deo 
Xanipes bp ond til<, *o t„ 

tuenan urte 1 spreehen wta di« Fdr 
•ten 



118 


POLinCiL PBCTCIPLES. 


[?i3T I. 


against liis deposition by Pope Lmocent IV. as being the 
action of a “ judex incorapetens,” and urged that the sentence 
and the whole proceedings were null and void, for none of 
the princes of Germany “ a qnibus assomptio status et de- 
pressio nostra dependit,” had confimred them by their presence 
and counsel.* 

In the proceedings related to the deposition of Adolf of 
Germany in 1298, we find that the princes concerned assnmed 
that they were acting by due process of law, and it is worth 
while to observe the procedure in a little detail. The Arch- 
bishop of llaintz called a Council to consider the troubled 
condition of Germany, and to this he summoned both the 
princes who had the right of election, and Adolf himself. 
The important princes present were the Archbishop himself, 
who was Said to be acting also for the King of Bohemia ; 
the Duke of Saxony, bolding also the proxy of the Count 
Palatine 5 and the Margrave of Brandenburg. They enum- 
erated vanoua charges against him, the violation of Churches 
and ecclesiastics, the toleration of violence against women, 
the interference with ecclesiastical liberties, especially by 
demanding gifts before be would grant the “Begalia” to 
the bishops, and various acts of aggression upon the rights of 
the German princes, counts, barons, Ac. They found Adolf 
guilty of these crimes, and declared that he had proved him- 
self to be incompetent and useless for so great an anthority, 
and therefore, after careful debberation and by the common 
council and will of all the electoral princes, the bishops, dukes, 
counts, barons, and wise men present, the electoral princes 
declared Adolf deposed, and also absolved all men from 
their oath of allegiance to him.* 


* il. G H.. ‘ Const,’ TOl u- 262, » 
“Advertat igitur prudantia tns, si 
predicta aententia noUa ipso jun. 
nullua ipso ]or« processus. . . . debeai 
obaervan, quam nulU noatroTvm Cer- 

atatas et depressio coetrs dependet. 

preeeQtia vcl coneibo fiimaverunt ” 

* tl. G. H . ‘ Conatitutionea.' to!, m* 
889. I ‘Iptur super premissis cum 


|»iiKTpiboa elec 
IstiB, ducibus, c 
mpieiitibus, ea 
tibus, deliberati 
do oonunuzu 


;tcnbua cpisi 
:oiiuUbu-. ba 
uubua ibider 

conaibo et 


a dibgenti, 
Tolunlata 
10 iUoruxn. 


quorum intcterat. predictum dominuia 

Addphum qui se regno reddidit tarn 

indignum. quiqne propter suae iniqui 

tatea ct caiisaa preaenptas a Deo ne 
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In tUo promulgrtion of Ihc dcpoMtion of Adolf, and the 
eleotion of Albert Duko of Aostna, Issued by the Duke of 
S.ixony, 8 tro«s is espetnIU laid upon the resi>onsibihly of 
tho electoral princes for Iho peace and wellbeing of the 
empire, and upon tho incompetence of Adolf And the 
Duke of Saxony proclaims that they had therefore, after 
careful deliberation and following the due process of law, 
depnved him of the kingiloni ’ 

\Vc are not here conccnied to discuss (he real jiolitical 
causes of this action, or the question hon far the action of 
the pnneos was rca«onablc md in the circumstances justifla bio , 
we arc concerned only with the fact that they represent 
thcm'eUea as exercising their constitution il power in accor- 
dance with constitution i! law We would suggest that this 
affords an illustration of tho suggestion of St Thomas Aquinas 
that there should be some method and form of public action 
by which tho pnoce who proacd incompetent or tyrannical 
should be depend * 

It 18 in truth clear (hat the anlhonty of the medi'cval 
pnnee was not onir hmited by the law, but that some at least 
of the political systems of tho Hbddle Ages provided n con- 
stitutional form by whicb (his limitation might bo enforced 
even by deposition The right of withdrawal of nllegianco 

vnpbua nv ei«ctui fn^klum Oonuno AdoUe ijiura tetnponun per 
regno cui bnetonus pnrfuit, • domioo turbot* non pooait oliqusteDua tvfor 
oatendimui drnuncumoj pnTatuni. rt mon red molo mulbpUcarentur to 
luhnomtDoa coocordi aenCenlis pre terrw. iQtoUembilibua et dompnoau 
dictoram pnQCipnm electorum d c hujuansodt ccmpuln defretibur od 
tante, eentenriando pnro0U3 ofonn ttuormoeroendotioonnpredjctamtegeia 
qui ei jorazDento fideLlatu (etHDtur eompetentem non ndimur, onimodz-er 
astncti, B juranienlo hujutmodi per lendum Joste duxtmiu to eundem, 
peluo ohsoh enter fiimiter uhibendo del berocione tnaluro et diLgenti (oIUci 
no quisquam do cetero nbi tonquom tudino perbabito, juru eliam onlme 
regi parent rel inten Ut at decujt obsei-rato, regno Romano 

^ Id id eob 1 1 £90 ^Enda cuid cm nunua utiliter prefuit ctuusque per 
m bur qua «d eonservaciooem rancta demmta reddidit m indienuro pn 
pacis et honorebilem aaen ftatom eante* ipeum e( pneattun denun 
Imperil expedire ndentur noe nna ciaoter dicUnto reotentia coneordi 
earn cetenr pnneipibua electonbos predictorum pnoeipum electorum ' 
esse decent circum-pectoa, eonsderato * C( p 9r 
et cogtuto. qood regnante prediele 
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nnd the right of deposition were, however, cumbrous and 
iuccinvcnicnt methods for the restraint of the prince. 

Wo must tljcreforo now consider very briefly the eigni- 
ficance of some very important thirteenth-century experiments 
in the establishment of easier and more effective methods 
of control. Wo do not pretend hero to discuss the history 
of these experiments in detail; that has already been done 
for England with charactcristio restraint .and caution in the 
great work of Bishop Slabbs, and recently there has appeared 
an admirably detailed study of some aspects of these ex- 
periments.^ Wo are concerned with the political ideas which 
lay behind these experiments ; for they were important not 
only in thcmsclvea but for that which they anticipated. 

It is in England that wo find (ho most important examples 
of these experiments, but there are .also some important 
parallels in Spain. 

This is tbo harger historical signiilcanco of the sixty-first 
clause of Sfagna Carta, tbo clause in which (ho king sanctioned 
the appointment by tho barons of a Committee from their 
number, which was to have authority not only to demand 
of tho king and the justiciary tho execution of tho provisions 
of tho charter, but to compel this with tho assistance of tho 
whole Community (commium totius fcrriB), if necessary by 
force.* No doubt tho situation w.-w exceptional, the good 


1 C(. Slubb'i ' Coiwt. lint clinp 
14, and Mr Jacob in ‘Oxford Elodioa 
ID Social and Legal Ilictorr.’ ed. 

* Magna Carta. 01 1 " Cum anteni 
pro Deo el ad emend uionom regni 
Dottn, et ad mcliui aopicndam du 

cordiam inter nox et baroDca noatroe 

atabilitete m perpetuum gaudore. fan 

•ubacnptam ; videlicet, quod baronea 
etigant vigmli quinque baronoa da 
regno quoa voluennt, qui debeant pro 

totia vinbua auia obaervare, tenera at 

faeere obaervan, paeem at bbartalaa 

quaa eia eoncaealmua, at hoe piaaeoU 


nirta no.Irn can&rmaMmus, ita aeUieet 
quod aj noa, val JuatiCianua Donter. 
vel ballivi noatri, \rl aliquiada isiniatna 
ooalna, io aliquo rrgo aliquem deli* 
quanmua, val aliquem orticularum 
pacia aul aecuntatia tranagreasi fum* 

quatoor baronibua de predictia vfgmtl 

quinque baronibua. illi quntuor baronea 

atoedant ad noa vel ad juaticionum 

noatrum, ai fuenmua extra rcgnum, 

preponentea nobia excoaaum : potent 
«t ezco.-aum ilium aino diliciono facia- 
biua emeadarl. Et ai noa exeeaaum 

esiiaL regnum, Juaticiaiiua neater non 

ammdavent infra tempua quadragmta 
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failh of Jolin was more than doubtful, and it would be iin* 
rcT=onab'e to Buppo«e that the barons thoncht that they 
were croatm;? a permanent constitutional system And jtt 
It 13 m thcic pro\i«ions that we hare the perm of the public 
control of what wc should in modem times call the adminlstra* 
live action of the Crotni 

If this aiTAn„einent stood alone, it would no doubt ha\c 
httlo sipnilicancc, but when wc ob'crrc that the methods 
which were here projxised were earned much further in the 
demands of the barons of 1214 and 125S this clause of 
Mapna Carta receives a new import nee 

We onlv know the demands of the barons m 1211 throtph 
llatthcw Pans and we most therefore treat fl ( subject with 
caution, but it would appear from Ins namtire that the 
barons complained that tbo proia«ions of the preat Charter 
were not being earned out, and they therefore demanded 
the appointment of a justiciar and coancellor* Matthew 
Pans also pves an account of a scheme of rcforni which 
seems to belong to the same time under which a new charter 
was to be drawn np, and its oxceution entrusted to four 
coan»elIors cho cn br the common consent * 

tnoutratum (uFfit bobu v«I Jii5U<nsno 'rau. «t tuxas <]u» letm eop tt 'in b 
nostro ti rxtn r rg mim (ummtn, pn (umnt <iom no aA nuCana jrm- 
qoatuor bojtmr* rrfrront coown Irctom rrp» »rl i^pta d«TTnrr«at rt 
lUoni mdrmdoo* da illis npnti qtnnqua |irr drlartuni roarrllaru brmo tr/ntrm 
borooibu at iCi npnti aa.sq«0 JuftitioiD pinna* fuarant ronraoa pati 
boroce* ram rammun* tottut tarrv (am fut at *a<run<1 a quod clrgrrant, 
dittnngrat et grarkbuot not modif ja»t uonv* ct cannIUnui rmni prr 
omo’bus qubns patenint, (caKvi jrt quo« •tatiu ■obdxretur ot tole* 

eapUODem cutrorom (rmrum pa» bot ” 

M^onum «t oLi* modu qo bo* pote* > III id., p. Srfi Do romoiaai 
runt, donee fuent emeodktum •eran aarafii quatuor eli^olur potentes et 
dam arbitnom eonim ulra perteno Dobdeo de d»cret onbuf lotjos rrpn 
nostra et legmc noctr* el Lberosum qm emt de coem>Uo domuu repi* et 
no etionit g et cum fornt cmradattmi loretj quod De^tia domju re^ et 
utradrut nobi* arat pno« fecerTmt." regni Cdsbter trsetobunt et nne 

s Mktibe* rsn*. Cbromcs Slkjora accept one penonarum oninjbu* losU 
eol IT p 36* “ Et quui caxtA bbei ttam ethibebunt. Hi aequentur dote 

tatum quas donunus rex obm cooees nim reg- m et n non omcea, aemper 

aerat el pro rajtu okeerratione archie- Ino rorum ad nuaua pr^M^tei ngt 

pueoptn CantuarenJi* lEdmondo* Jura nt and act quenmoma* rozulorum, 
eerat. fido juseerat et certiatane pro et pat entibu* laitmam eelenter poiwnt 
rege pronussrat nondam exrt 1 1 obeer aabrer rc £t ertmt bbertatam 
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It is in the Provisions of Oxford of 1258 that Tve find these 
tentative schemes assnming a definite and precise form. 
Much in the details of these are difficult to make out, and Tve 
should refer to Bishop Stubbs for a complete account,* but 
the general principles ate clear. 

A council of twenty-four was"^ to be appointed, half by 
the king, half by the barons ; the lung’s representatives 
were to select two of the barons’ representatives, and the 
barons’ representatives two of the king’s, and these four 
were to elect fifteen who were to be confirmed by the whole 
twenty-four, and to form the perpetual council of the king. 
They were to have authority to advise the kmg on all matters 
concerning the government of the kingdom, and to amend 
and put in order all things which required this ; and they 
were to have authority over the “haute justice ’’ (the Justiciar) 
and over all other people.* It was also of great significance 
that the justiciar, the treasurer, and the chancellor were to 
bo appointed only for a year at a time, and were to give 
account at the end of the year * ; and that the justiciar was 
to swear that he would act according to the provisions to be 
made by the twenty-four and the council of the king, and 


«OQurvator«(. Et (leut d« omnium 
astentu (lipmtur, nd iiD« couunutu 
BEMosu non potent tli^uit eonim 

W « owe both these rofereneee to 
Etubb'i ‘ Conet Uist chap 14 
> Stubb'e ' Conet. Hut ebsp 14 
* Ptoviaiooe of O*lord, * Aniialee do 
Burton’ (Rolls Senee). p. 452s "Dee 
Perl4menz qu&nz ecmist tenue per oo 
et cement 

QoiDze eemint nomez par cee 

qustre, ceo oet a eaver per le Cunt 

Id Meiechale, le Cunt de Warewik, 
Hugo U Bigot, et John Meoeel. ki 

Bunt esluz par lee 24. put nomer lea 

devent dit quinze, lei queiu eerunt 
de coneeil le rei. E eemint cunfennez 

par tee event dit 24 ou per la gremoio 

pertie de ele E averunt poer del ra 
coneeiler en bone lei del goverDement 


rm u tl reeume pertenent. E pui 
amendei et adreieer totee lea choKo 
ke il vemint ke fecent a adieoeer e 
ameoder. E euc la haute justice, et 
•ur totee autiee genz E ae ll ne 
porut tue eetre, ceo ke la greinure 
pertie (era terra term ct ettable.” 

* Id , p. 460, ‘ De la haute juetice * : 
" Denchef ke juetice eeit nus un u deue, 
o quel poer il evere, o ko il ne eeit lore 
un an. Ibbi ko al chef del an respoine 
devout le rCi e tun cunseil de Bun tens 
e devant lui ke eerra apree lui ” 

*’ Del treeorer e de le eacbeker. 
Autel, del tresorer. Mee ke ll rende 
acuiate al cbel del an." 

” Del chanceler. Autel, del chance- 
ler, leai ke a! chef del an reepoine de 

eon teru. E ke tl ne eneelo hors da 

cun par la eule volunta del rei ; mes 

le lace par le cunseil ke eerra entur 


choeea ke al 
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tint the chancellor was to swear tint he wonM *011 no writ 
except writs of course (brefs dc curs) without tho com- 
mandment of tho king and bis council who were to ho present,* 
or, as It Is put In tho passage cited before, he was to seal 
nothing outside of the ordinary course (hors do curs) by the 
sole will of the king hut only by the authority of the council, 
who were to be with the king 

It Is no doubt true that St Ixjius m 12(5t annulled the 
Pronsions of Oxford, when they were submitted to his 
arbitration by the king and the barons, but his awarti was 
not accepted, and after the defeat of Henry HI at I^wis, 
the system of the Provisions was re established in the Pari i 
ment of 12GI, with some modiflealions Three electors were 
to bo cho«cn, and the Ling was to guo (hem authority, m 
his place, to appoint a council of nine members of srhom 
three at least wore to l»e m rotation at the Court Hy tl cir 
coun'cl the Ling was to administer the afi urs of the kingdom, 
and to appoint tbc justiciar, tbo chancellor, the treasurer, 
and the other ofllcials both small and great * 

Wo bare ao excellent commentary upon the principles 
which by behind these proposals in the contemporary ‘Song 
of Lewes ’ This was no doubt wntlcu by a partisan of the 
barons, but it Is not the less significant as illustrating tho 


* Id P 111! Oojur# I" 
ties da EngUirrre II Jura qiM b«ii • 
Vaarcfnl > lun po«f Ira cro ke •pn>t 
a 1« Just eena do droilura Umr, » tat« 
>1 proti Is ni s del resume, oolum 
lit purvcaunco feto ot • fere por too 
tint ct quotre et por le etmaeil l« 
tej • toe hftui huiiteo ds lo tore ki 
li jnrrune on eestes cboan • alder 9 
a ajunteair 

Coo Juro le chsneoler do Engletom 
Ke n no enselent nul bref fon br«f 
do mn tsnz le comniitndsinsat Is m 
s do aun runaei! ks aers prevent no 
■fiMufere dan do grant gtrde pa da 
grant no do eachaetea aanz le 

WaoDtsment d«I grant cunaeit n ds 
la greinura partis *,s ke 0 no vrtsslsm 
ren ks aoit encontro la ord nentsot ka 


s fet s asm a frre par Isa Tint o quatre, 
a par la grrinure parUo 

» Ilymsr * Fot^sra rol 1 p US 
led 1810)1 * Ad rsformationsm rsgni 
AoptiB sligantur st nomiosntur Irsa 
div^U St Gdslei dsrsgno qui babsant 
sostontatsm et potsatatsm a domino 
Tsga tbgandi aou notnmandi aico 
doisint rsgta. conadianoo novsm . trot 
ad otinua altcrnatim sen viciMim vsm 
psraint 10 cuna prsoentsa. Ftdommiu 
rea fsr concibmn sorundcni novsm 
nrd (>st at diaponat do euatodia caa 
trorum st omnibua alj g rrgni nsgotiu 
Aci^rraC sfiam doRirnua rex psr con 
adjuA prsdictorum novsm juatitian im 
cancsllanum thsoauranum st al oo 
oSctalea majorca st m norsa ui bi a qun 
■poctsnt ad rsfiman cunic et fsgni 
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groivth of the conception that it was not enough to have 
pood laws, bnt that some machinery should be created which 
would secure that the ting should carry out these laws. The 
whole poem is deserving of careful study ; it is enough for us, 
here, to take note of its most important aspects.^ As the 
author sees it, the real question at issue was whether the king 
should be free to govern accordmg to his own will, and with 
the advice of such counseUors as he might himself choose, 
or whether he was to rule according to the law, and with 
the counsel of those who represented the community and 
were acquainted with its customs.* 

^ We are glad to Leva t>>e oppor hon lotronuttcatibus to de laetie 

tunity of exprcuiDB our obhgatione rtgn 

to the %alueble edition of the teil Asglis baronibui, vun bebeeta 

end the fomiDeste upon >t b; Mr C. L. lego 

Kirgeferd. Pnncip’* icopenoi et quod mi« 

* ' Cetreen de belle Levenei ' pereret 

485. "En redicem tenginu* pertor Suetoet erbitne cnguloe bgwet. 

banosie > . • > 

Begni, de quo eenbusue, c( du- 533 Beronum pen igitur jam pro ae 
•aneioma, loquatur, 

Farcium, qua proeUum dictum Ei quo xelo ducitur nte prear. 

eomnuscrunt qualui 

Ad dieena atudium euum cod- Que pan la pnscipio palam pro- 

Tertarvet. teetatur . 

Rex cum auo voluit itn liber Quod bo&on regie nihil maehi* 


Et aic ease debut, (utqtie oeoceae ..... 

Atit ease deaioeret rex pneetus 547 Regia edTeraaru aunt hoatee bol 

Regia msi (acent quidqwd tellet , Et couailiani regi edulentea 

cure Qui verbis faliactbua pnncipcm 

bon esse magnatibus regm. quoe Bcducant. 

preferret . . ... 
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The regulations of tLo Provisions of Oxford wore annulled 
by the “ Dictum de Kenilworth ’* after the defeat and death 
of Simon do Montfort at Evesham, but it Is evident that thej 
were not forgotten, for the “ Onlin'inccs ” of 1311 rejioat 
the provision that the groat officers of the country were to 
be appointed by the king, with the counsel and consent of 
the baronage ‘ 

There are gome interesting patallets to thc'o Pnclj^h ex* 
penraente to be found in Spam From the proceedings of 
the Cortes of Cuellar m 1297 it would appear that the repre- 


Aut r«gnam Sa«Lt«r de«tit«m*(ur. 
Tunc nfu magoatibui curm d»t*- 


Cl ruoetu KTonbtn tem purg4 


733 Code u ks S4rul miQO* 
d«b»ni 

Qiud rrgno ccotvmi t 

8u4 msu pfcpna quibvB (ul istur. 
Quiboi (Lauauev) «ua ruppli?*tuf t 
8i mIui tlfgwni, (4fd« (•U«tur. 
VtiL* qui (uent • qqo Mctetgr 
Iptor «eauawut«* nctu «oiiiri 
Utur, 

Et quid nairrmtM meiac. 

Cui Ug9a prupne m«xim« »uDt 
Nee enneti pro*uic» tie «oot 
Quia ecvoal plus cctms *ui 


Quo* Rtmquunt potten* hu qui 
(unt pneres. 

Qui reguDtur legibua ougu ip(»* 
Quorum sunt in usibos plus pen** 

777 Ex bus potest colligi, quod eost 

Tsn^t qiia}t» rhgi tii utUiUUa 
Hegui recto debesnt qui eeliut 


Pt proilease vsleont, tslee re$ts 
£ant 

ft etmrdisni et rosdjulerre . 

803 l^tur fbgefe si res per so neecit, 

Qui sibt consulere srjsnt, bias 
f«teeol 

Quid wae flen t «o«* 

Duruistis 

Cstae 8»at Biisert dueee d<mt*Us, 

Repie, get optiml et tleeti viri 

Atquo pre^tissiAi qui powiat 
inquin 

843 Quie aidli bomiaam dieensui licete 

Quiequid set doniauaa qaem 
bbet hetere, 

Qui emnlrru eomgeti bene- 
(ftcieotem 

Adiuret. et en^l qttaadoque 

Premio prefenmus uoixeruti 

Lepem quoque dicimu* rejis 
di^tslem 

Repere, oam credimus esse leceru 

Sine qua eoncludimus devisre 

•71 Dteitur vulgsntef ut rex vult, 
lex Ttdit , 

bentos vult abter. nam lex stst. 

* ’Statutes of the Reslm,* vol i. 

p. itn 
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Bcntation ol tho cjtios Imd, iiresumaWy at an earlier Cortes, 
appointed twelve “ good men ’* to bo with tho king, who was 
a minor, and to counsel and servo him and tho queen his 
motlier, and his uncle, who was his guardian, and tho king 
gnes his consent to tho arrangement.* 

On tho deatli of King Fcrdimand IV. of Castile, his heir 
w.is ng-ain a child, and tho Cortes of Palcncia of 1313 not only 
elected hia guardmna, but also appointed a body of four 
prelates and sirtccn knights and “ good men ” without whom 
nothing was to bo done.* A similar arrangement was made 
by tho Cortes of Burgos in 1316; they .'ippointed twelve 
knights and " good men,” six from the “ lljos dalgo ” and six 
knights and “ good men ” of tho towns, to bo continually with 
the king and bis guardi.ans, who sliould receive complaints 
when anything was done wrong in the country and seo to it 
that the gu.ardian8 put it right.* 


< ‘ Col»cl9n CortM.' xtm I 

'' i'ntnierwnirnM qua •'jurllo* d<M« 

emci bonoi qu« n)a <li«ron lot d«l<>* 
Mllaa d«l ttgno da CoaualU par* qua 
Cinqurn cenmigo por Ia« t«r«ioa dal 
anno, para rnniajar a aervir a m> a 
a In rrvnn mi tnndra, a al infanta dan 
Cnnqiio mio <ia a nia tutor, qua an 
forho do In juatirin a do ladaa loa 
rrntoo e do todo lo al quo mo dan loa 
ddla tierra, a como co ponga an ra- 
rabdo a ao porta an lugar quo oca mio 

a rn lodna laa otroa coiiui do farbo data 
tiorra quo ovierrn do ordrnnr quo aoan 
Riio trrvicio a a pro o n gunrdamionto 
dcln tierra, qua mo place quo noan 
oomjgo 0 quo torarn cuonta dolo 
posndo.’’ 

' 1(1 . 37, 4 " Otroal ordiuamoo qua 

porquo noa nuexiemoa poderoooa a 

wmo» paramo* oiwcriicio dd rey * 
A pro dclo* rregno*. e porquo ooo 

ovicsscmo* prand podor poni obmr 

bien 0 noe pudicsncmo* ftnior danao 

del ray nm dclo* rregno*. qua den 

quatro perlado* a oneza cauaSoroa a 


orareea beno* qua icoan nui**troa con* 
aoMcroa, a qua i*a non puada Rater 
ooin ailo* Binguna eooa , a aitei per* 
ladaa a a*eta tonaioirot a*ean ataopdoi 
qualm de\an ttear a non pueitoi • 

i^uolad ” 

Cl. id 36 , 2 OtroMt quo Mean 
y diet e «>oa cauallenu a ommea 
tnionoa delta viUm da nueatro tailor 
el ray en rtta manero ...(<«.■ four 
from Coalila. four frsin Eatremodiira, 
four from Laon, and four frora Anila- 
lunut). 


Et attoa voynta taunllorot o omme* 
buenoa qurlot eacueja 30 eon acuerdo 
deloa oiamea buenoa detaa villa* del 
lay . . . Et aatot quo andon 0 a>ean 
an puorda del ray, loa diez la mantat 
dal anno et loa olro* dies la oira 
mastat '* 

• Id, 38 , 111 "OtroMi ordenamo* 

buenoa, loa otya do loa flips dalgo a 

lot aeya eauslleros a ommea Luenoa 
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It 13 no doubt true that tlic^o nmngcmcnts belong to 
troubM tunes dunnj? nunonties and that tlicir tijiuflcanro 
must not be cxif^jcratcd, but the parallel to the Pron'ions 
of Oifonl IS remarkable 

These constitutional experiments aro of preat mterest 
It may, no doubt, be arpued that in rnphnd thc\ represent 
nothing more than the attempt of the baron ige to e'tabliMi 
their own control over the kanp and the country We are, 
howeaer, hero not tomtmed with the question of their 
immediate conditions and c iu»e3 to us they are of the highest 
interest as representing some of the first attempts to deTi«o 
a method by which the mler might bo compelled to carry 
out the law of the land and be resiramed witlun the limits 
of hiS authonty by some method more normal and less 
rerolutionarv tban the withdrawal of obedience or deposition 
It was a long time before the pnnciple of the responsibility 
of the mmistcrs of (be king to the community was fullr 
estabbshed, but it was m that direction that tbe«c expen 
ments looked, and tlicy aro therefore of great importance as 
representing an intelligible development of the medi'evol 
pnnciple of the hmitation of the aothontv of the ruler 

Porquo quaado ftigun&i cow dva&f Im« t emmn tucniM 1 1 «Dc« 
tSurrm m b t om. qu* qwto tnunlrm • loa tuterv* t lot 
aqufllcw k q pn I4S ITtPrpn qm •IniPotPn quelo S«^U) einpnibr i 
b enb (o nostnir a «(t<M c«<ul * 
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CHAPTER IX. 

THE DEVELOPMENT OF THE REPBESENTATIVE SYSTESI. 

We hope that Tve have sncceeded in making p!ain the main 
dements m the normal pohllcal principles and practice of the 
Middle Ages, and especially the principle that the law was the 
supreme authority in the poUtical soaety, and that all other 
authorities were subordinate and subject to this ; and that, so 
far as men conceived of the law as having any other source 
than the custom of the community, it was the community 
as a whole, the king, the barons, and the people. We have 
endeavoured in previous volumes to show that these prin* 
dples can be traced throughout the whole of medieval 
history, and in this volume we have, we think, said enough to 
make it plain that they were as clearly hdd in the thirteenth 
century as before. 

It 18 true that the revival of the study of the Poman Law 
in the twelfth century had brought with it a new conception 
of the authority of the pnnee, and especially that of the prince 
as the source or fountain of law, and in a further volume 
we shall have to consider how far this may have contributed 
to the development of a new conception of monarchy. We 
have said enough, however, in this volume to make it plain 
that, as far as the thirteenth centoiy is concerned, this con- 
ception was represented only in the purely academic discus- 
sions of some of the Bologna CSvihans and in one or two quite 
abnormal pohtieal writers like Egidius Colonna. The normal 
conception was quite dear, that the law was supreme, over 
the prince as over all other members of the community, and 
that while the prmce bad his place, an important place, in 
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tbo decliration and cst'kblishmcnt of hw, it was from the 
community ns a whole tliat it proceeded 

It IS not oui part m th« work to twee the development of 
the machinery of government m tbo Middle Ages, nor, indeed, 
IS this necessary, for it has been bandied with groat learning 
by the constitutional historians Onr treatment of the prin- 
ciples of government would, however, bo wholly imdequato if 
wo were not, at this stage, to take account of their relation to 
that great system of tho representation of the commnnlty which 
tho Middle Ages created and handed down to tho modem 
world It IS, mdeed, a somewhat eonous and even humorous 
thing to lind, as wo occaaonaby do, persons who claim to be 
attached to the traditional aspects of pobLical institutions, cnti 
cising the represcntativo system as though it wens o modem 
thmg, a prodoct of some cmdc pohtical idealism of tbo nine 
toenth century, or discussing the merits and dements of a 
representative system upon merely abstract grounds While all 
tbo timo tbo truth is that tbo represcntativo system was not 
only created when tbo cinbsation of tbo Middle Ages was at 
its highest point, but that it was also tbo natnial and logical 
outcome of its political conditions and ideas 

Wo must, tbereforo, bneOy examine tho nature and extent 
of this development in tho thirtecntb century, and must 
espcaally observe that it did not belong to any one western 
country, but was rather the common product of tho common 
elements of political avibsation It is no doubt also true 
that the representative system was founded upon traditions 
and methods of social orgamsatioD which can be traced far 
back mto the earlier Middle Ages For tho discussion of 
this question we must refer our readers to the constitutional 
histonans , we most coobno ourselves in the mam to the 
thirteenth century, and we can for that time consider it in 
relation to England, Spain, the Empire, and France 

The immediate circumstances out of which it aro«o vaned 
m the different parts of Europe, but wo venture to think 
that it will not be mcorrect if we sav that behmd the 
particular and local conditions we can see the recogmtion 

VOL. V I 
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of the need of a more effectire organisation of the national 
determination and resources than the feudal system could 
furnish. 

We have in a previous volume pointed out how the principle 
of the national, aa disUnguiabed from the merely feudal, 
relations of the people to the ruler expressed itself.* Wo 
venture to suggest that the development of the represcnt.ative 
system was not only parallel to this, hnt was the intelligible 
form m which the national as diatingnisbed from the merely 
feudal principle was embodied. For, if the king was to become 
the national sovereign, as distingiushable from tho feudal 
lord, it was necessary that there should be developed some 
new organisation which should rebte him to the whole body 
of his subjects, which should make his action powerful and 
effective aa being founded upon the counsel and consent of 
the community as a whole. 

This is, we venture to think, exactly what is expressed in 
the terms under which the drat representative bodies were 
summoned in England. It was in the course of the great 
conflict between John and the barons that for the first time 
we find men who seem to have the character of representatives 
of the counties summoued to meet the king m November 
1213, and it is noteworthy that they were summoned to 
discuss the affairs of the kingdom with the king.* We 
do not, indeed, know whether this meeting was over held, 
but it 13 the principle of the summons which is to us 
important. 

It was in the course of the long-drawn-out conflict between 
Henry HI. and the barons that we find, in 1254, the second 
case of the summons of representatives of the counties to a 
council. And the writ of summons says expressly that two 
knights are to be chosen by each county to act in the place 
of all and each of the comity. The purpose of the summons 

quatuor discretes homines de comitatu 
too aline vfriurs fscisa ad nos ad eundem 
tormanum ad loquendum nobiscuna de 
laegotiia regau nostra '* 
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is thit tbcy sljould pronde wliit “aid "(if, “ financial aid “) 
tboy would render to the Ling * In 1261 tlic barons sum- 
moned three knights from each county to meet them and 
to deal with tho afT-nrs of the kingdom, and Henry III , 
evidently anxious lest this should lend weight to tho 
baronial pirty, instructed the slienITs to see that these 
knights should not attend the council of the barons, 
but should come to him at \\ind«or, “collofpuurn 
habituros * 

The further development of tho pnnciplc of tho rcpre'on- 
tation of tho commimity was brought .ibout by tho baronial 
party ondcr the leadership of Simon do Slonffort 

To tho Parliament of 1261 were summoned, in addition to 
tho prelates and “ magnates, ’ four knights elected by each 
county to deal with tho affairs of the kingdom,* and in 
the Parliament of 1265 this system of repre»entation was 
completed by the summons not only of the knights of 
the shire, but of representatives who were to be sent 
by the boroughs of the whole country, and these repre- 
sentMives were summoned in the same tenn» ns tho 
prelates and magnates, to deal with and giie their counsel 


* ‘Wot ol Summotu for T*o 
Koighu,* A P 1221 ‘ n«x vioccofmci 
Sodrlord et nuLing«)iarn« Rolutom . 
Tibi dutneto precipimuj, quod pnrtn 
omnra prrdictoi vemra fseUM coram 
coiuilio nortro spud W rotmmutonum 
ia qumdena Pwebe prozuno futun. 
quatuor Icgolra rt dj-crrtoz miblrs do 
comitatibua prodictu quoa udcis ronu 
talus sd hoc clagrnnt, nco owuum 
et rioguloruni corundrm conutstuuni. 
ndchcet duos do uno eomiUtu ot duoa 
do alio, od proYidrodiun, tmn ctsm 
mil tibus aljorum conutaluun quo* ad 
euRdFm diem vocare focuuus qnide 
amliora nobis in tanla nrccanUto 
impeodero voluennt ’ 

•Id ‘Unt Summonjng Threo 
Knigbts ’ A D 1261 Hex ncecomiti 
Norfolchisi et Suflolchiie aaiutciD ■ 
Tibi prscipiinus quod lUis militibox de 
bolljTk toa, qui vocati stmt eorsm ea 


■<1 diem predietum, Srtmier Injungu 
*s parte ncatrs ul, omnJ oceamone 
ponlpoBica, ad noa die pra^irto, 
vrniant apud M imlraorami el rit elinm 
distnete mhibeas 00 diclo die ahb( 
quam ad noa accedaot, a^d eia modis 
ommbiiB TTure faciae coram nobis 
•d diem predirtum, nobiscum super 
pfcmissis cclloquium habiluroa " 

* Id , Unt for Conservation of tbe 
Feac«, &e. AD 1S64 “ Et quia 

instanti pArliamrato nostro de tirgolns 
noatns et rrgru nostn, cum prrialis, 
magnetibus ct aim fidrlibus nostns 
tractare neceseano noa oportebit. >obis 
laandamus quateaus quatuor do le> 
ealionbtu et djsereiionbus militibus 
dicti comitalas, per asaensum ejusdem 
cooitatus a<l hoe electos a<i nos pro 
toto comitatu illo ric-ctos niiltatis , . 
Nobiscum tractatun de negotus pre 
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OQ the establishment of peace and other affairs of the 
kingdom.* 

It was the great merit of Edward I. that he recognised 
that a method which bad grown up in revolutionary times, 
and had been last used by the opponents of the king, was 
really that which was best adapted to consolidate the unity 
of the kingdom and to increase its effective power. The 
terms under which he soramoned the representatives of the 
counties or boroughs express very clearly the conception 
that it was desirable in important matters to take counsel 
with and seek the assistance, political and financial, of the 
whole community. 

In 1282, in connection with the Welsh War, he summoned 
the knights of the shims nnd the representatives of the 
boroughs who were to have the foil authority of the counties 
they represented, to bear and take action upon those matters 
which he should lay before them.* The sttmmoas of repre- 
sentatives of London and a number of other cities in 1283 
especially states that the purpose of this gathering was to 
consult with the king’s faithful men what was to be done 
with David of Wales.* In 1290 the knights of the shire 


> Id., * Stfsuaooa to tho P»rlisn>«Dt 
of 12«5,' *.D. 12S4: “ nanneoft Da» 
gntia Bex Angbs. . . , VcoarafciU id 
Cbruto pstn Itoberto, esdam gratis 
Episcopo punelmensi Ssluteoi. • • • 
Vobis msndsxDUs . . , quod enuu 
occsBiosA pottponts . . . svtis sd cos 
Londonus in oetans Bsneti lUsni 
proximo (utuna, oobiacum st two 
predictis pralstu et msgostibus nostns 
quos ibidem vocsn (ecimus supor pro- 
miens trsetstun et consilium reatrum 


Item msndatum eat nnguUs tico. 
comitibua per Angbsm quod Tenire 
(sciant duoa mibtas de legsbonbns. 
probionbus et diacrationbus subtiboe 
emgulorum coautstoum sd regam 
Londiiuis in oetsvia predictis la fomui 
auprsdicts. 

Item m forms predicts scnbrtnr 
cinbus Eborsei, cinbus Lincobue. et 
cetaru burgis AngUn, quod xaittsot In 


forms predicts duos da discretionbns, 
legsbonbus et probionbus ti”" embus 
qasis burgOQsjbus.’' 

* Id . ’ Writ of Summons of Knights 
of tbe Shirv,* s.u, ISSS • ■■ £t qustuor 
nubt^ de utroqua comitatuum predic- 
torum pro comxnurutstibus eorundaiu 
emutstuom bsbentes plensnsm potae- 
tslem ; st do qusbbet emtste. burgo, 
viDs merestons. duos homines simibtcr 
poteststem hsbentes pro coromunits- 
tibus somndam. sd sudicndum et 
fsciendum ss qun sibi ex ports nostro 
fscioiDUB oatendi." 

* Id , ' Summons of Borough lfem> 
hers.' A.V. 1283 s “ Et quis cum fide* 
bbuB nostns Tolumus hsbare cotlo. 
quium, quid de Dsvid Sen debest 
soeniorato ... vobis msndsmui quod 
duos ds sspientionbua et sptionbus 
ciTibus predicts: civitstis ebgi fscistis, 
•t eos sd not mittetis . . , Kobiscum 
snper hoc et slus locutun.” 
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were sumraoDCd to consider xind consent to that wliJcli was 
agreed to by the lords and barons* In 1291 tbe knights 
of the shirca were ogam suinmonod In almost the same 
terms * The summons to the Parliament of 1295 only 
expresses the same pnnciplo in lai^cr and more complete 
terms Tbe bishops and rcprcscntatircs of the lesser clergy 
were summoned “ad tractandom ordmandmn ct faciendum 
nobiscum ct com cctcns prelatis ct proccribus ct ahis mcohs 
regm nostn quahtcr sit hojusmodi pcnculis ct eicogitatis 
raahtus obnandnm " The carls and barons were summoned 
IQ the same terms The rcprescntatircs of the counties and 
burghs were summoned in terms which express very em- 
phatically the pnnciplo that they were to have fall powers 
to act for the commomties which they represented, and to 
accept the decisions which should bo made by the whole 
assemblv * The stress laid upon the principle that the 
representatives of the counties and borongbs were to receive 


* Idn 'SaiiuaM* o( Eaighti et tb« 

Sbm' 1290 > "Com prr eoflutes. 

btfosM. et 4lt«« prwmbo* 

oMtn, otiper (ouwoias nrper 
c^aibaadui ■peei«Iit«r npsr 

qtobxa, tjLm ema (psi <{<uni ram alu*. 
da eomitetibo* regal fllioi eoUoqutom 
habrr* Tolumo* ct tnc(«t<UD. tiM 
preapUDus ^ood dooc vcl tm da dv 
aationhoi, <t cd l4bor«Qd<Da poteo 
tiortbos, miLtiPoi da eoQuUta pr» 
dieto, auia dilationa cligt. at aoa ad 
eoa taqna Weatmoiuctcnoin Tcoira 
facua. 

nun plana potectata pio aa at tots 
commuiutata comtetts pradjcU, ad 
eoosulaodam at eonaeotiei>dam pro 
•a et comaranitata Ola hui quJC coroiCaa. 
baroDCa et p roeara a piedieti tooe 
dasannt coneordanda.'* 

* 1S94 

* Id., ‘gumiDons of Raprraantatiaea 
of &huta and Towsa,' A.£> ]29St **Bei 
Ti^comiu N orbaQitaairc Quza cuxd 
eonutiboe, barombtu, et eetana pro- 
eanbna ragni ooatn, auper remediu 
rantra pencula ejos eidem ragso *«■« 
diebta imminant prondeodam, eoOo* 


q<Bum baVt* cdsaae et traoUtva. 
per qaod a>* BAndavusoi qoed lint 
•d Boa Aia Doualca preuna poet 
featozD BeActl Martial in hjaiae 
proiiaa fgtunua apud Waatmooma- 
tennzB, ad tractaaduzeu ordiaaodooi 
at fedesditoi quabtar St bujosmodi 
peneoli* eb<taadiim i tibi prrapuaoa 
firaiitar iojuagaolca, quod da eomitata 
pndielo dt>oa ct da qaalibet 

antata rjurdem comitatoi duoa circa 
et de qualibet bnirgo dooa bar 
gaiuee, de diacretionbas et ad labc* 
rasdnm poteoboribua, saa dnatieoa 
ebgi. et coa ad aea ad prvdjctoa dieea 
et Ipews veaira faeiaa , ita quod dieti 
m ill tea plenam et eufSoeoteza petea* 
talaiD pro aa ct eommtiaitata eomsu 
tatoa predieti, et diet! oraa et bur 
gaoaee pro ea et comffiazutata ciri 
(atom et burgoram predjetonzni din 
nm ab Ipaia tnac ibidem babeant, ad 
faciendum quod tana, da anTTiTwr^ TH 
canaiLo ordmabitur in pmmscu , ita 
qaod pro defactu bujoamodi poteatatia 
Degotium pradictom infactum non 
reman ca t qooqao modo ’ 
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complete authority from tho communities which they repre- 
sented, and that it was by the common counsel that all 
detcrmiaationB were to be made, are of tho highest signiflcance. 
When we take account of this we shall understand that tho 
citation, in the wnt of summons to the Archbishop of Canter- 
bury and the other bishops and clergy, of the words of 
Justinian, that what concerns all should be approved by all, 
must not bo taken as a mere bterary phraso, but rather as 
the embodiment of a general principle which underlies tho 
whole constitutional development.' 


We have dealt first with tho development of the repre- 
Fcntativo pHnclples and methods to England, but we must 
bo careful to observe that this took place in Spain even earlier 
than in England, and was not less important. As wo have 
seen m an earlier chapter, it was in and with the councils of 
the prelates and great men that tho kings of Leon legislated 
or declared the customary law.* In tho proceedings of the 
Council of Leon, held to 1188, wo first find a contemporary 
and explicit reference to tho presence of elected represen- 
tativea of the cities of Leon as members of the council, 
and the king promises that be would neither make war 
nor peace nor any “ placitnm ” without the counsel of the 
bishops, nobles, and “good men “ by whose counsel he 
ought to be ruled.* 

Tho presence of representatives of cities is indicated in the 
proceedings of the Council of Benavente in 1202, and in the 


■ Id . ‘ Summons ot Archbishop sod 
CIorg>.' AD. 1293: '* R«x v(iser«b)li 
u) Chnsto pstn Koberto ssdom eralia 
Csntuarensi Archicpiscopo fotius Ad- 
glia, rnnutj. Sslutom. 

Sicut loz Justissima, provida err- 
cumspoctione sacronim pnnoipum sta- 

bilits. hortatur tt statuit ut quod 

omn«i tangit ab omiubus approbetur 
(‘ Cod.', V. S7> 3) BIO et Bimis evidsaier 
ut commumbus pencuLs per rumedia 

' tl. p. 

* 'ColociOD da Cortas,* vii s 


dominos Aldefonsus, rex Legionis at 
GsHioci. cum calebrarem curiam spud 
LrsioBSiD cum Archiapiscopis et epis- 
copia at nssgnatibus ngni mei et cum 
•loetM ciTibus ex singulis eivitatibus, 
eonshtul at Juramento firmavi, quod 
caDoibus de regno meo, tom clencis 

quaiD lauM, aorvarem mores bonos, 

quoa a predecassonbus men habaot 
constitutos. ... 3. Fromui etiam, 
quod tiee faciam guarram vcl picem 
plaeitum, mu cum eoncilio episeo- 
|)oruis,iioVuuRi,et'bonorum'nominum, 
per quonuo concilium deboo rep," 
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Council of Loon m 120S, md it is spccnllf mentioned in the 
latter ca'C that the law I'i'uod by the kins was made with 
the consent of all ^ In the proceodinps of the Council of 
Valhdohd of 123S, we find the good men of the cities of 
Ci«tile, E tremadura, and Loon pre<ent along with the bi«hops 
and “mcos ommes, ’ and the king again giios his authoritv 
to that which they had oMablislied* The representatnes of 
the cities appear agun in the proceedings of the Cortes of 
Valhdohd of 12'»j and 12'*9, of Burgos in 1301 and of Ille cas 
m 1303 * In the proceedings of tho Cortes of 5Ic<lina del 
Cirapo, 1305, we have a dot iiled statement that the king 
had instructed each conceio to send two representatives 
who should bring a carta do per<onena (prosnniably a 
document showing that thev had boon appointed ropre* 
sentatiTos), and tho«e reptescntaiives are dc«cnbod as the 
knights and good men who came to the Cortes por per 
soaeros dc los conceios ' of the cities and villas ’ and 
“logares" of Castile Tho porposo of the summons is de- 
scribed as being, to di^coss with the king various matters 
concerning the service of God and the good of the kingdom * 
In the proceedings of tho Cortes of Paleacia of 1313 the 

I rut. 1 1 ** Idofro rpr Ad^ auo Botmlo • i&to rtm^rao ten imo« 
f0iuU4 Dn n«x L<^onu rt brnoAser In ARotu*l>a« r t«n ioi 

CslleM, cmn ozora ron. IVr boe Otupo* • rot> lo* mm ottUDn d» 
BOtum (kio robt* nurrmi pnrroUbos CwtarlU • d» Lroo • ron omnM bonM 
rt {utoru, quod d« rsutrnt* •t>ud d« rtUu dr OutwllA • d« FzIrnnAdura 
B DeTTOtum •» p^rmUbu* rp tcoptr «• d» tarn do Leon quo furroo eonugo 
rt TAznlliZ icnj ft nulUz do quzltbft fo VzIlAdolit, >obfO lUurhAZ mot 
rill* TfgTU mft IB plfna runa. aobnanaj qua ae fazim quo eraa a 

Id.. IX. FfbruanocoDvriu daiuio do Boa e do todo nu tiorra, o 

fnbbua apod Lfgioorca. trgiaa fin aeeordufa dflo tollfr e do penor max 
tatfin. una nobMfum vvitfraliliuin pfnaaladaa • afrtao. porquo bioadfa. 
epufoporum («tu remfodo, ft totiiu Ct io quo fUoa purimn otorquS ro 
tr^ pnmatum ft barontmi gtonofo dflo tfnrr a dflo fazfr tfOfr e C'^ardar 
colffio. cinum multitudLDo dfotina por todoa tau irr^oa.'* 
tonus a nsguli* esnutibua conaidfBto * Id., !l S2 S7, and 30 
EgoAlfonsuaillustnwiniujrrxLfgwiu*, ‘Id, 31 Bifn aaabidja coramo 
Galectr, ft Attunanun ft Eztrfmaturr. uoa rnbi4 tnanH.. pgr tni rarta quo 
rnulta dfUbfraaoso prfbabtta do wu eabtassodrs ami doa omoa bonoa do 
Tvraoms eonafcau bane Ifpfm odidi a ruoatro coocvio eon vmtra carta do 
moia poftena obaorrandam pfraonena a eatca cortoa quo agora 

* Id., xui * Don Alfonso CSza on Medina del Campo . foo tnismo 

Salot o pracia. Sfpadra quo po Orv rabiS maadar aloa otres cooefioa del 
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representatires of the cities are described as good men, “ per- 
soneros ” of the " conceios ” of the “ villas ” and “ logares ” 
of Castile who brought “cartas de personeria.” * In the 
proceedings of the Cortes of Burgos of 1316, they are described 
as “ procuradores delos (ibdades i delas villas del sennorio 
del dicho sennor." * 

It is thus clear that by the end of the twelfth century in 
Leon, and in the course of the thirteenth century in Castile, 
the representatives of the cities were regular members of the 
Cortes, and that they were appointed and sent by the cities. 
It is also clear that the Cortes were meeting frequently, and 
it is noteworthy that at the Cortes of Palencia, 1313, it was 
laid down that the gnardians of the hing, who was a minor, 
were to call together the Cortes every second year, and that, 
if they did not do this, the Cortes were to be summoned by 
the council of four prelates, and sixteen ladgbts and “ good 
men “ who bad been appointed to act with the guardians.* 


It is no doubt true that it is in Spain and England that 
we find the chief development of the attempt to provide 
some system by means of which the whole community might 
in some measure take its place in the control of government, 
but it is clear that the same thing was taking place through- 
out Western Europe. We find Bndolf of Hapsburg in his 
instructions in 1274 to the Archbishop of Salzburg and the 


rregao de Laon e de tede 1« otr« mi 
taem. por qoe ema de fiebUr eon elloe 
mncboa eoeeea qoe eon »» e t n w de 
Dioa e Etuo ■ pro de tod* b tiem. El 
ooe esbuigtes • nu • Job4a Kieolae • 

aiaoneo Veanez oestro* beano* • 

^•deecoQoelo moebo.** 

Id.. 32 . ** Et loe caveDeio* *l lo* 
omee boenoe que nnieim a eetse corle* 
por pereoneroe de loe coneeioe de la* 

abdedea e de lea viU&a e de lae logare* 

de CAatiella e de Us mansmas.*' 
*1<L,27: “ Omea bones, perasooero* 
de loe coDceioa de las vilUa e deles Ioga> 
res deloa irejraos de CaatieDv etc., eon 
eartes de F«rsoneim delos eoncstos.” 


• Id., 38. 

* Id., 37, 1 1 : ** Otroei orden&ron 

qoe dsqm adebate en todo tiempo 
sseamoa tenudea cads doe annos de 
Saser lUmar cortes generalee entie 

Sasot Uigoel e todoe Sssotoe a nn 

logar Donveuble para aner e ssaper 

r^iTTtfnn obramos el tieopo pssado ; et 

as pora a u e atur a ncs non qmseieeaeinos 
n-nmii jaj cortee, loe perbdoa e loe 

cousaeiro* en nonbre del Bej Uagan 

1^ Cortes • qoe effearr^ 

qosl qmer dsDos da venir a eetas 
Cortes.” 
a. Id.. 37, 4 . 
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Bishops of Passaa and Regcmburp anthonsing them to take 
into tUcir counsels not only the lords nod barons, but also 
the atizens and communitio* of the cities, on all matters 
which concerned the wellbeing and reformation of the empire * 
In the same year he summoned a genera! council or " Cuna ” 
of the empire, m terms rcry similar to those of Edward I. 
in 1295 — “ nt quai axngules tangcre noscitur, ita a singulis 
approbetnr,” and it is evident from another document that 
among tho«e summoned to tho Cnna were persons to bo sent 
by the city of Lubcck * 

Many years before tbis, indeed, wo find Frederick n. in 
1231 summonmg Siena and each of tho Tnscan cities to elect 
and send representatives to a council to be held in Apnl, 
with fnll anthonty from those who sent them to accept, 
what shonld be deaded by tho counsel of all, on behalf of those 
whom they represented* liater m the tame year w© find 

I M 0 E-, 'CeuW rot iu 67 1 ILae Mt quod, rum pv rrfonnwioM 
**S«Ba eun pro Rfoirasiriona tlotauiJ cetl*p«> lUtut impru *1 eomtstini 
Ifflprru MoUtta r*ni «t divmi eoa trasquiUiUl* fidrlium •pud talrn 
divtrM eaodicioftu heouniboa o«eco- lomm ia iaiUau proximo terto uli, 
••no nst b^bradi. qoitroi ororuboi cunua parralns doxiiaiM edurmLiai, 
propter locoroa ditUaeia* «t plxpre* linrenUteiB tuam •Keaaiu lantMatu, 
uaportumUUa •Laa, q<i*a portamua, rogulM ponter qoalenua omal 

penoiuliter aon pomaiui lote ua ie. di&icoltato maota. pR<] eta eons ee1a> 
Tobu et eoaibet rMlnim u aoldom broeioai pTremcialiter itudraaintereaie, 
comitUmtis ft eomxmttcado precipimoa ot qxi« na^ulof taapero BOfcittir. ibl 
per preseoies, quateaua eiini baroaiboa, • aiDpolia •pprobetnr ” 
comitibuj Iibena BuniateraL'bua, Biib Id uL, 65 1 Letter o( Endolpb to 
tibut, ciTibaf et eoeunuiuladbua eift aD IViacea aad ** ndetea ** > the;f an 
tatum Tfftm pronaos loper bus, qua to pira >ale condoet to aaj tbal an 
ad ctnitatem et reformaaonem uapem teat bj tbe atiieoa cf Labeclc to 
necnoa ad commodun, et boaoma •Head tba ** Cuna. ' 
eonun. qui Tobiacoia da bujuisiodi * Id. id, voL u 162 (Letter to 
eoDoqmenttir, poteruat pertuien, qoo. Podetta aad the Couaeil aad Com 
cieoa ntOa Tobu nsum fuent. nextro muaa of Sieaa) "Cvua fgitor pro 
et Bomaai unpeni nomisa coaferatia. luia oauiibui efScaeiter duponendia 
tractetu etatuatu et ordinetu, ptout Deeeeaanamcilet decens, at de qualibet 
Tob a euggeaaent fides veatra " antatum Tuacie, eoDempnet nunaoa 

t Id. id . toL IU 66 “Ventniqoia habeamua. tmiremtati reetn cub 
non eat ia remn natura poaabila quod debito fidebtatu qua aobic et impeno 
tubctancia eorpona murero a capita taaemmi, precipieado mandamaa, qua. 
tine membrorum aubvencione repator, tinua electoa da eommomtata reatra 
interdom cogimur alioa in comporta. »iroa prondoa et ducretoa ad noetram 
aous bajus participatium eroean praenUam tranamittatia, pi -"*." cbi 
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Frederict announcing to the Podesta and the Commune of 
Genoa that he proposed to hold a Curia in Kovember to 
conddet the conditionK, and to tet forward the peace of the 
empire, with the counsel of the Pope, the pnnces, and his 
faithful men. He therefore required them in the name of 
their fidehty to the empire to elect snitable men of their 
commune, and to tend these along with the Podesta to the 
Cuna at Earenna, with full authority to tate part in the 
dehberatioas and to carry out what should be decided by the 
general council.* It may no doubt be said that in these 
summons we are dealmg with the pohtical and diplomatic 
methods by which Frederick was endeavouiing to strengthen 
his position m Italy rather than with the development of 
constitutional institutions, but even if this is so, the use of 
an elective and representative machinery is important. 

Frederick also made at least experiments in the kingdom 
of Sicily with representative methods both for the kingdom 
as a whole, and for its vanons provinces.* 


•aetonut«a tmrrwttln^ 

mlmsB tafrant it cnmi 

bn*. nd>7u=ii> nu-aradA, ptt m 
taIsaci rt fjvsd m 

AOMpton et tafiett det^Saat, pro- 


* 2d. Bd.. vxl. D. 1£5 S ** NOA t mrrt 



Ad efVbntAtrxn eerie. Aoct^^rrA 

peoa Adr«cire, pni dirpou 

Ocpoe elAtiu mp w j «t dwrasTcilKif 
ASBomds. CCS coc^o mum [i«cti- 
£as. ABeutciztBA frcxiTm ct poit n i. 
Ids prcvismr Odcdim procAdm pro- 

pODTSV^S. OmfCCftCT CBITRBlAtl V«A- 

trs Rb d*Lcto £dehtAt 2 » qoo doIaa vt 
espeno tf aw.'vjTi . eRijI>T ptsa j Ae a lo 
isATvlamcg, qcattfcsB cL^Ui d 9 r. 
Dds talrs luiA tz^lsFtnoA rt pmMs. 

rt qs&lcA ndtntiM erpedsT. css 
ecm petretAte rettra cutt»odoA sd 

TCdAxt crrr.ijujii rertrsm AsetcntAlr 
prondi ccDcSIa loaienamt ssl/sdSa. 


qoA nSorsirr TslcAirt ecAtru eetlo. 
qc£« rt criatOrLibof iBterawr. pro- 
drstis n nrtota co&ipvBi, at qsoS 

it prvBoticDr itAta lix.ptni rt tm* 

qtalliiAlA totnu ItAli.* femt per 

^ iDTitlr coiloqdzdi ApprebAtod. prs 
pArtr car rt BcrtrA snast rt f xnwi t 
iLL^Ut inip>re." 

* KirLArd dr 5t Gttotaa, * Chfoa- 
ttSe,’ A.D 1*J2. "Mmss fieptnnba 
XdprrAtor a remt Fopus rt 

dinpt. vt ds qnrlilrt cmtAtr rd 
CACtro dim de dALonboa recedmiit Ad 
i fAum pro olibtAtr irgm rt rcesisodr 

Id. id, i.n - 1M4: "EUlmt rtiam 
ipA9 tsipcTAMr tpai llemasMin. bu u 

rdur crlrbrASilAi . • . rt ibr mt pro 

pATte mpmtcni ssstrsi rprculiA ... 
or rcTci. tiij IS at dictum rrt, 

erlrbtxmlii. mK itiuu t qsAtaor dr 

t«m>, boss £dei rt bcpsue ope n w a n , rt 
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Finally, it was m 1302 that Philip the Fair called to"ctIicr 
the first States General of France, and the«e were coini>o«cd 
not only of the prelitcs and mapnates in person, but oI icpre- 
scntatives of the towns of the kingdom, who were to in\e full 
powers from the vanous bodies which they represented ‘ 

TTe thmk that thc«o illustrations of the derelopment of 
the represent itive system in the thirteenth century will bo 
sufRcient to prove its importance, and to make it plain that 
this was not an accidental or I'olitcd phenomenon, due to 
conditions peculiar to England or to any other country, but 
rather represents the operation of forces and tendencies which 
b'‘longed to the whole of Central md \\c«tem Europe It 
is no doubt true that m each particular country we can in 
some raeasQTc trace particular circumst inccs or conditions 


ijei fton tint da (^4rt« d« tliu 
non mgnu «t da aaataUa duo istafo 
runt cunia ipai ' 

Ct Pietro Ginnoaoe 'lalonnQnlo 
dal itai^ di Napoli.* ad Ilian lS2t 
to! i* pp **5. 

ova the rafrnoeo to Siubb'a 
'Cotylitutioul llutarp/ *ol iu par 
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1 ' Docwnantji relaLt* aux Etata 
Caorraux at Aavmtlin rtocue aoua 
rt^ppa la Bel,' c4 O lieot. i 
** Phdippua . . aenenoollo Bellicadri 
. . ialutaiD Eeper plunnua ardtua 
not, ttatuio, bbortatera not. 
troa, da regni coatn, ime noa ecela 
cuiruniiaccIe«uttieanus,DobLl»im tem 
lanufu panoaarum, da uturertorum 
at n/i^orom lacotaruni regal eiotdem, 
non mediocntar tangeatiboi, coin pro 
litir, baroiubua at alut Doatru at 
emtdec) regm Cdelibua ct aubiertu, 
tractare et deliberara roleatet, mao* 
damu-t TObia t^natioua contubbua at 
umvertitatibua Namausansii Uticeoai, 
.Acuo'enai- ALzcaIach' I.vunnaat 

cintatum ac rniarms Ilontu reantlani 
at Ui.II cadn mandetit ex parta noatra 
ac precipiatia, tub debits Gdebtatia et 


H'WconKjva cioeulo quo nebu tenentur 
attncii ut diet) conrulet et unircr 
•itatca cintatuA el nUarum predie 
tarvm ft-r duea aut per irea da maien 
boa et penrionl u< aingulanim uni 
veraiatujs predietanun plenam et n 
prewam potetlateis habentea, inter 
cetera, a eorumlibua ct uAirrmtal bal 
prodietia. audiendi, reeipiendi, et taci 
endi omnia et piagula. no eoneenciendi, 
alaijua exnuiationa relaUoiua cunuUbet 
(aciendi in omnibus «t aiagulm t}u» 
pee noa io bao parto fuermt ordinata, 
poatpowtia omnibu* alia et obmitna, 
exctuationa cl occationa quihuacumqua 
ccaaantibua. bae isatanU dia dominica 
anto TUmca palmarum latenmt Panaia, 
nobiacunx tnctatun et deUbCTatun 
euper hua, aodituri, receptnn ac facluri 
omaia et aingula, tuumque comma 
conauliun et unieertitatura predio 
taruzQ, prabilun aaeotum in omnibus 
«t amgulis quo super pienuwa et ea 
tangentibu* par noa fuenot ordinata , 
utimaotea eisdem quod nisi juxta 
jsaiulntuR' .luiuxinvadi tuinjjavQcnnf 
conm nobis, procodetur contra lUo* 
piout fuerit rationis *' 
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out of which the representative sjstcm immediately arose, 
but it is highly improbable that it was by a mere coincidence 
that in all these countries the conflicts and difficulties of the 
time should have brought about the same development. It 
is much more reasonable to recognise that the rise of the 
representative system was the intelbgible and logical develop- 
ment of the fundamental principles of the pohtical civilisa- 
tion of the Middle Ages. 



141 


CHAPTER X. 

THE TlIEOni OF THE EMPIRE. 

Lh the third volomo of this work vo d«ilt with the concoptioa 
of n muTcr^l empire iq the eleventh and tivclitb centunos 
and we came, then, to the conclosion that while the tradition 
of a universal empire was not dead, yet it is impos«iblo to 
tay that It had any real part In dctcrmimnp men, a actions 
or the pnnciplcs and theory of the etnicturc of society. e 
must DOW inquire whether it bad any place In the political 
theory of the thirteenth eentury 

We ehall again find that the conception of the emperor as 
the lord of the world, as set over all kinp and other pohtical 
authonties, is found occasionally in certain writers, especially 
m some of the Civilians and at least in ono Canonist That 
eminent Civihan, Odofndus, to whom wo have often referred, 
says m bis comment on tbo rescript of Justinian which was 
prefixed to the * Digest,' that the Eoman prmce is called the 
emperor, for he should bo oble to rule as emperor over all 
who dwell under the sun * Ho was not apparently able to 
say that the emperor did exercise this authority, but he 
thought that he should properly bo able to do so 

Boncompagni, in his 'Bbetonca l^ovissima,’ written m 
1235, enumerates various forms under which the emperor 
should be approached In one the emperor is addrec-sed as 

' Odolndis, 'CommeaUix on Oi qw omnibof nbsitenbbns mb (eta 
Pnion CoDsU i. I S. S)i potse ira7«ni«i M nneo nbi 

“(Imperttot) Qma pnnevpa Iloinaocv unprnn petwt qoantom *J tnspof 
rozo Toratu Iccpvratori qmn ipw ni 
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that imperial majesty who, imder the providence of God, 
possesses the monarchy of the whole world ; in another as 
the emperor and Augustus who controls the whole world 
with the bridle of haw and jnstjce ; in another, as that authority 
by whom kings reign and justice is preserved in the world, 
and to whom the Lord has given the power of the temporal 
sword.* 

These phrases are the expression of the traditional con- 
ception of the imperial antbonty of Rome, and are very 
natural in those who wero legally subject to the emperor. 

Somewhat analagous to these are the terms used occasion- 
ally in the imperial constUntions. In one of these Frederick II. 
speaks of himself as being placed by God over kings and 
kingdoms.* In 1239 Frederick Issued his Encyclical Letter 
protesting against the action of Gregory IX. in stirring up 
the Slilanese and bis otber enemies against biiU' He con- 
cludes the form of the Encyclical which was addressed to the 
Germans, by adjuring them to remember the greatness and 
dignity of that empire on account of which they were envied 
by all nations, and in virtue of which they held the monarchy 
of the world.* It is noticeable that he does not nse these 
terms in the form of the same Encyclical addressed to Heniy 
III. of England. 

More Important, however, than these is the judgment 
expressed more than once by the great Canonist to whom 
we have frequently referred, the Bishop of Ostia. In one 
very important passage in the 'Summa Decretalinm,’ he 


^ Uonconipagni. ^Rhetoncft 
Bima/ V 4 " Quatuor BxordiomiD 

v&netateB quas pro cunctif et nnguLB 
valent coram imperatona iDSSistalo 

prepoiu . . (2) lapenali majestab 

quo disponcDta donuno tobua otbw 

obtioet monarchiam. ... ( 4 ) RooW' 
nOTTjni imperaton et aemper Augnato. 
qm orbem (orrarum juriB ct jmtiUa 

frsQO corutno^t. . . . DuM varMlaWs 

exordionun qiubua pauper oH valet 
(Oram imperatore (OAd ilium per 
quern Regea regnant, justjtis *«»• 

Bcrvatur in terne, ct cu> a Pomino 


coUata eat potestaa gladii tern- 

•MG. ir„ Conat, vol. ii. l»7s 
“GlonoBUB iq Diajeilate <ua dominan- 
bum doaunuB qui regns constituit et 

finnavit impenum. . . . Ad hoc noa 

Bupra regea et regna preposint. et in 
impectali aolio Bublimavit ” 

•Id. id, vol u 224 - “Rxurgat 
■gitor iavicta Oermarua. eigrgife 
populi Cennanorum. Kostrum nobia 

defeedatu impenum, per quod invidiam 

ct mtindi monarchiam obtiaetiB " 
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(liscu‘'sps ^nfh caro tl>e rrlilion of the imperial to tho 
papU autlionty (to tlui wc slitll rotiim htcr), and while 
he asserts tho immense snpenontj of tho sjuritinl as com- 
pared with the temporal power, ho «l«o a‘>‘ierts tint tlio 
emperor is flio lord of the world aoil lli it all n itions nro under 
him > That this is not a mere ehmto phra«e should appear 
from the fact that in another worL, tho ‘Conmuntarj ’ on 
the Decretals, in deahuR with another passa;;e, ho a^m 
expresses the Baino jud^nnenl • 

This would bo of eonsidemble sicn*lloanci? if wc could 
taho it as rcprc'cntinR the prnenl opinion of the Canonists 
and ecclesiastical wnters, but this is not tlie case Innocent 
in. in the Decretal letter Per \encrjbilcm not only says 
that the King of Franco rceoirni«od no supenor in tcmiKiral 
matters, but founds upon this the conclusion that, if the 
king desired it, ho could refer u <iuesiioii about himsell to 
the judgment of the Pope * Popo Innocent IV , In his ' Appir* 
atos ’ to tho Decretals, says that some men (Canoni«t8 pro* 
sumahlj) maintained that kings were not subject fo fho 
cmpcTOC bat only to lh« ro\»c ♦ 

WilUam Durandus, the most important Canonist and 
Cmhan of the last part of the century, sets out quite dcDnltoly 
the opinion that there was no appeil from a judgiucnt of the 
Court of rnnee, for the French king recognised no superior 

1 llostienni, ‘Summ* «up<'r (>tiiIo« * * PfcttIaIV ISi **Iiunjprr 

dtcTtValiiiin ' ‘Qw filu runt lepUroi,' rl»m (».« , U o Kmc ol Vr«nr») 

13 *‘Ipre(InprrBtor) rrt iDUDciKlamJ in f»int«r»Ijbai minimo 

nu> ct omnn fia(ian>>< rub ro runt.* r«co^no«ci(, rtne junr nJtfniu loionn 
* Id, 'In Decivtsbum bbroa com In «o ro Jjruiiction, nentrr rublicfra 
mentanun ' i fl 31, lie Elociiooe’i |>»rtuit “ 

0nur riura nt impfr»t«r mpir * InnorcDtl\„ Apparstiu qu>n 
omnea reges, q 1 in spibtu(0r*Oan, qu« libror Dtcrrtalium,* ii }7, S3t 
Devntarp, C >u 1, 11) et omiwii * Alu t«jntn dicunt quod rrgm Omnrs 
tmtiunes rub «o runt, xi q I hxno in integrora ttrtituunt, quio non runl 
ri quis, ter volumua (Grrtian, Drcn, no Miporrtanbur rubditi rM p«pa> toll 
turn, C *i 1. 30 37) EliMH Judan in duUir et pratibus rrticulis, ri J 
ut C do Juda 19 Judiei(CodoJ 9 8) qui fl rmt legiti, c per tCnorrbiloB, " 
'^h.vimwr-pruvnivise'lib ’E'liv hbrimnn IfTfeciWiiuJ 'i\ Tl ’fS) 

(Gmlixn, Decretum D fl3 S) tt Cf App iv 17.13 “(Recognovrt) 
(lemiim omnia temporalia tit nu do facto, nam da lurc rutic^t Im 
Dirt quo jure (Cratiaa, Decretum, D peraton ISoisiLnOi nor contra, imnio 
vii\ \V’ Vapjo ’ 
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in temporal matters ; he is citing the anthority of Innocent 
III., but speata of this l^al principle as one which was in 
fact observed.* 

It wonld appear then that, except for Hostiensis, the 
opinion of the Canonists ol the tlurtcenth century was clearly 
against the theory of a polilltal authority of the emperor 
over all other rulers. We have indeed found only one other 
ecclesiastical writer of the time of whom it can be said that 
he seems to hold that the emperor had this anthority. This 
is the author of a tract written to support Boniface VUI. 
against Philip the Fair of France. He says that all kings 
and princes acknowledge that they are sabject to the em* 
peror in temporal matters, and they must therefore admit 
that they are “ mediately ” sabject in these to the Pope, 
for the empire is held from him ; and, he adds, if they refuse 
to acknowledge that they are subject to the emperor, they 
must then admit that they are di^tly subject to the Pope 
in temporal things.* We shall return in a later chapter to 
this writer’s treatment of the temporal authority ol the 
Pope. 

Perhaps the most suggestive treatment of the subject is 
that of Andrew of Iseruia in his ‘Commentary on the Con- 
stitutions of the Kingdom of Haples.’ The king, be says, 
who is mouatch in his own kingdom makes laws even contrary 
to the positive law ; but what, he asks, are these “ univer- 
sitates ” which have jurisdiction, since the emperor is lord 
of all the world 1 He replies that they are kings who are 


1 WiUiftm Duraadoj, ' Specahmi.* 
u. portio ui s ‘ Ce AppelUtiombnB ’ ' a 
quibiu appeUan poant,' p. 481 : “ Item 

appelUtur. cum rex ipM in tentpcK 
rabbua non racognoacat. ut extra, qm 

ein aunt leg. c. per TaxieraValem 

(* Deeretale,’ ir. 17, 13) et nc tb) de 

facto eervatup.” 

* AnonyrDOUB fragment (ed I1.8 c1b^) 

in * Dia ^blixiatik.’ p. 470 s ** Item 

tmireni regas et prmcipee fatentur ee 


■mperaton Romano subease quantum 
ad teraporaUa . . . et tune non poterant 
negare quin etiam subsunt Papa m 
temporalibua mediate, cum impenum 
teoaatur ab eo. et ipae confirmat ejus 
electionem et coronam impeni concedit. 

etiam ipse isnperator jurat sibi fideli. 

tatem. ... Si emm noluennt confiten 
sa subesee unperston, necessane habent 
conSten ee Bubesse ponbfici Romano 
ut temporalibua.” ' _ '* 
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free and exempt from the authonty of the empire, as, for 
example, the Ivinp of Sicily, who holds from the Itoman 
Cburcli , and lie seems to mean that this exemption was due 
cither to lonj: pre«cnptioB, or to the print of tlie emperor. 
Ilannp thus cxphined tho onpio of this position, he seta 
out dopmatiwlly the principle that every Linp, who Is thus 
free from tho empire, occupies the same position la his 
kmpdom that the emperor does in liis empire , the Unp is 
monarch in his kinpdom The Linp who is free from tho 
empire has Ins own ‘ flsens, ' as the Kmp of England, tho 
King of Italy, and tho Kmp of Lombardy * 

It would seem that Andrew of Isemia, who wa® presumably 
a Cmliin by traioinp, was already attempting to find a 
Eolotion of tho problem bow the actual independence of various 
European States could be reconciled with fbo standpoint of 
tho Ttomaa law. The most important point, however, ol 
lus statement is that there were independent kingdoms which 
woro not under the empire. 

IVith ^indrew of Isemli wo may compare tho terms of tho 
great eulogy of tho ' Empire,’ written by JorJ^n of 0 na- 
brflek in tho latter part of the thirteenth century. He had 
tho highest reverence for tho Roman Empire, which wns 
now held by the German nation, and solemnly warns the 
Itomnns and tho Pope, as well as the German pnnecs, of the 
great dangers which would be brought upon the world if the 
empire were to bo destroyed, and ho says that the authonty of 
Caisar was above all other earthly anthonties, and contamed 


> AodnM d« I(f rnift. * rerrgnns.* 
fol 3. V , “OuQ cooibiDUoDM rp^i 
lociat qollibet r«z mooftrelx m rrgno 
tuo , etiaai contra irgcni poutituii. 
• . . Sod quJ» sunt uruTcniUlc* hnbentes 
JunadictJODent ciun unperalor nt doo, 
inuj totioi mandi } . Idem Lbcn 
regeg et exempt, ab impeno, ut res 
Eieib^. qnam babet a Itoimma eccIeaM. 
toot monarehs u> regnu eu^e .... 
cum fiae bujonnodi praacfiptione eel 
principle HomaDOnim conceeaiooe rrge* 
VOL V 


alu dM> baberent abqoa re^ia in 
lems et regmi iiu*. oeo mooete fa 
ocDde . lot 7, V equiparalur rex 
in regno ruo imperalon in impeno euo. 
... lieia diciRiua de omni le^ Lbero 
ab imr«no (icul ec* regnma SiaL« 

. . Ilex regm aoi monarcbe etc , . . 
Item dmmus regem ab impcno Lbetum 
habere Cscum aicat imperaior . . 

Itax Aogba fiscum babet . . , Itegea 
Loagobardie dicunt ee habere ... boo 
idem dicit Bex Sicibx " 

K 
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them all.^ In a later chapter ol the same work, however, 
he pves, in a passage already cited, a cunous account ot the 
creation of the French kingdom by Charlemagne. He says 
that tins kmgdom, in contrast with the empire, was to he 
hereditary, and that the king was not to recognise any superior 
in temporal things.* 

The French writers of the thirteenth century repudiate 
emphatically the conception that the emperor had any 
authority m France. The author of the very interesting 
tract, in the form of a discassion between a knight and an 
ecclesiastic, written in the course of the conflict between 
Boniface Till, and Philip the Pair of France, says dog- 
matically that no one can make laws for those over whom 
he has no “ dommion,” and that therefore the French cannot 
make laws for the empire, nor the emperor for the King of 
France.* And in another place he develops more fully still 
the principle that the tnie dignity and authority of the 
King of F^Dce is the same as that of the emperor, and con* 
tends that when the Empire of Charles the Great was divided, 
the kingdom of France retained the same powers as that 
part which had the name of the Empire.* 


1 Jordan ot OsnabrOck, 'Tnctatua 
da PrerogstiTft Romuii Imperu.' i. x 
“ Oitoadit eiuia pot«at«tcm Omiu 
al'is potenUtilius mundaiuc pnr «n»Dero 
et ipsaa vub oo contmori.*' 

* Id >d , V. : " Torn,, ipa« 

K&rolus B«x FruicorURi exl>bt 
illud T^gnuni od oum fuerat aa sue 
,«aaioQe davolutum. impiuiu fwssot 
et lodecens, quod speo aUM beradca 
difUitato ragia poiutua deoudMoot. 
Statmt igitur ■ . ut Fran«igene cum 
quadam rcgiu Fraacorum pocUons 
regem habereot do rogali ceiuse }ura 
hcreditario suocesaurum, qu> m tera* 
poralibua Bupenorem non ncopxM 
octet, cm videlicet tamquani imperalon 
poBtentaa ad homagium vcl abquod 

* ‘ Diaputatio inter clencum et mih 
tem.* p. 75 ; *' KuUua emm potcet do 


ua ataiuere. super qnie coniut ipaum 
domimun, non habere 8ie neo Fran* 
ronim rex potest etatuere super im 
penum, nee imperator super regem 

* Id., p. BO. “ CIcr : Imperatores 
aanxerunt ista non reges, et idco per 
bonoa inaperatcrea. b miles, nune ent 
leguna ^bemacula moderati. 

** IQ . Hod responsiun est bias* 
phenxsis Ut quoniam. ut mdetur, aut 
originem ignoratis regui aut quod 
vldetur venue, lUius altitudiiu invi. 
detu, SI CaroU Magm rcfpstnUD m* 
apscsatis et histonas probabilieeimaa 
javolvatiSt ujvenietis quod regnum 
Fcanciia digniBsunA conditione impeni 
porhnett, pan dineiona ab eo diacreta, 
M equals dictate ct auctontate quin* 
eeatis annu cirnterinsignita: qiucqmd 
ergo privilepi et dignitatia ntinet 
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John ol r^ns, writing cn the tamo conflict, adraiU that 
thoro should be one spmtual head of the world, and that 
Peter and his successors held that place, not by the authority 
of some council, but by tho institution of Christ Ilini«elf , 
but, he contmues, tins is not true in temporal matters, for 
there is no Dinno law that the lay people should bo subject 
in temporal things to one monarch * It is true that in one 
place he u«cs a phrase which is n little ambiguous Tho 
king, ho says, is supreme in his kingdom, and the emperor, 
if ho were monarch, would bo lord of tho world * It is not 
very easy to say what John means Tliat he docs dogmaticallv 
repudiate any claim to supenonty on tho part of the emperor 
m France is, however, clear from a later passage in which he 
discusses the “ Donation ” of Constantine — wo shall return 
to this in a later chapter, he argues that, whatever may be 
tho validity of tho donation, it has no reference to Franco, 
for tho Franks were never under tho domination of tho Homan 
Empire • 

Inperu oomra ta ptn« on«. boe r«^am mwtudjubus *t pnril'giu 

Tf&neja ia «li«. Cuo cuaa «t LLrrUUbu* d4tti r«pa 

JiTMiaM, Frueeram irgaura • rtlxiaa potMlsM )»ua addrt*. peoe 

pwlo diiwiufil (opmi qnuquKl lo miaopra qu4rljtet, rqtuUte et nuooa 
|>4rt« Oecedenta et peoilui ab ce'O'ultu aul cQn, rmt procenbm, 

exutente, UBpenam (peuia ({uondazo aie-irt nwwo luit tei u pe i aw ** 
obtiotnt, aot ibidem Jora aluigdinu ' Jobs of Pana 'Traetatos da 
•ot poteatatu axerenil. boo pnAr’pl PoMUta ftepa at Papali * iu t “Non 
c«u FraiKonuD rep in eadem plenito nc aoteio fidelea laid aa babeot ex 
dme ceeuC. Et idao ainit emeua tofra iure dieiao, quod aubauit in tempor 
tenmnoa imperu aunt, nbjecta eaaa abbua oof monareba aupremo.” 
DoaciiDtur uopeno. ne qua infra ter ' Id. id., 19 "boa eat aatem 
nunaa regai regno. Et amt uaperator eapQt (Ct^ tba Pope) qaantom ad 
rupra totum impenum amm habet re^mea ia teraporabboa teu dia. 
legea eondeie addere eia. aut deoera poeibona temporabom. aed quUibet 
gie et Bex Fraoeia, aat omiuno legea rex ut in boc caput regni aui. et 
iffiperatonaa repeCere, aut qaamlibet imparator moaareba ci fuent, eat capot 
placoent permutare, aut illir a toto muadi * 

regno »uo presenpUa et abiectw oeraa * Id. id . S3 * Tertio apparet, quod 
o pUcuent promulgare Alioquin ai ax dicta donatiooe nrb .1 habet papa 
abquid novj, ut aaepe acadit. Twum auper regen Franciie, dato eUam quod 
fuent atatueudom. n rex son pooet aoluiaaet, et geoeraba de toto uspeno 
hoc qu] est anmmui tuoo oidlua pot». (uuaet quia beet Calbci uiveiiiaotiir 
nt quia ultra earn non eat atrpenor leiopore Octaviam AuguaU uopeno 
oJlu*. Ztideo, domineclenop bnguam Itomaoo fume aubieeti, tamen Fraucl 
aeatnuD eoerate et agnoaciic regem naDquam." 
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The position of France is dear, and we can now observe 
that the position in Spain was the same. In one place in 
the ‘ Siete Partidaa ’ Alfonso X. nses the highest language 
to describe the dignity oi the emperor, and his place as the 
vicar of God in the empire to do justice in temporal matters, 
as the Pope is God’s vicar in spintnal things.* A little farther 
on, however, he uses practically the same terms to describe 
the dignity of the king ; he also w the vicar of God in his 
kingdom, to malntam justice and truth in temporal things 
as the emperor does in the empire.* A little farther on 
Alfonso even argues that kings have not only the same 
powers in the kingdom as the emperor has in the empire, 
but larger powers, because they hold their lordship by in- 
heritance while the emperor bolds his by election ; * and in 
yet another place he says ezphcitly that by the grace of God 
he has no superior in temporal matters.* 

It is plain that while Alfonso X. may think of the emperor 
as having the place of highest temporal dignity in the world, 
he quite as clearly repudiates the notion that the emperor 
has any authority over other kingdoms, and indeed claims 
for the king exactly the same authority as that of the emperor. 


The conclusion, which appears to us reasonable and vrell- 


* ‘Si«t« Psrtidu,' u. 1, I *‘lm. 
peno <« gr«nt djgaitst, at nobis 
honrada lobre todM las otru qw loa 
homes pueden bsber ra «at« imindo 
temporslmeDts . . . et el non es teondo 
de obedescer & nicgnno, luerss eode 
si Paps en 1m cosm espintuslea. . . . 
Et otrosi. dixieran loe sshioa ^oe el 

impsno pars facet jvisUcis en to teio- 

* Id , u 1, S: “Vicanos de Dus 
SOB los reyes cads tmo en eu repio 

puestos aobre las gentes pars maitteDer- 

Isa en justicia et en verdad quanto en 

)o temporal, bien asi como et enperador 

en eu 

* Id . 11. 1. S : ** Sabida eoaa es qua 


todos squellos podeiee que demso 
demnoe que los emperadores hsn et 
deben haber an Isa geates de tu un- 
peno. qua aaos mismos ban los reyes 
en Us de BUS regnos, et msyores s cs 
eQoe nun tsm solamente aon sehorea 

de SUB tirrraa mientras virro. mas 

nun i sus Cnamientna las puedea 

dexar k sus herederos, porqua ban 
cl aaflono por baredat, lo que non 

pueden facer loe emperadores que lo 

gannn per election, aai como desuan 

deramoa.” 

^ ^Especulo.* i. 1. 13: **£ pues 
qua estoa laa fezieron que STien ma* 

y oree eobre ai. mucho maa las podemos 

noa fater que por U merced de Dios 

non Bvemos ma.vor sobre nos en el 
temporal.'' 
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founded, is very much the same as that which wc expressed 
at the end of our third volamo—that Is, tint wliile tho con- 
ciption of the poUlical unity of the svorld under the one 
authority of tho emperor std) sarnTcd os a theory in eomo 
quarters, it had no real signiflcanco m the pohtical theory 
of the thirteenth century, orm tho actual structure of political 
Eoaety \^e aenturo to think that it is timo that students 
of history should rcco^so this, and should recogm*o that it 
is not really in accord with tho characteristics of the pohtical 
order of the Sliddlc Ages to think of them as tending towards 
an international or unirersal unity, as far as this was to be 
found m the temporal order \Vliat importance there may 
bare been in tho conception of a i>ohtical unity under the 
control of tho spiritual power wo shall consider in detail 
m the second part of this rolumc In our next volume wo 
hope to consider what was the real importance and signi- 
ficanco of sneh conceptions as those of Donto and other 
writers of tho fourteenth century 
As far as the modixral cinhsation in the proper icnso 
IS concerned— ‘that is, tho avihsation which reached its col* 
mmation in the thirteenth century,— wo feel ourselves com* 
polled to say that its tendency was not towards unity but 
rather towards dismtegration, not indeed to such a confused 
anarchy as that of the tenth century, but to the development 
of the nabonal system of roodeiu Europe How far this 
system is again to be transformed by the creation of some 
new organisation of unity the future aloue can show 
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TnE THTOPIE^ OF THE REUTIOV« OF THE TEMrO’ia 
AND sPIRITC^L roV^ERS 


CHAPTER. I 

IVNOCCNT «L 

If 3 p“eTToa3 ro!an« wt> h3Te dealt with the thoone* heM 
br Innocent lU cejanUas the relaUoas between Chnrch 
and State to far at they appear froo the DecretaLi The«e 
I»«,jgei are rery important bat they do not eoTcr the whole 
ground, and it u nece' arc to consider hu «cnDOtu and letter* 
not mcladed la the Decretals 

Tte compiler ol the Decretals did not belittle to inelsde 
very rtroag statements regarding the pOTce*3 and preeminence 
of the Popes * , lhe*e do not, however, give a complete idea 
of Innocent’s chums So far as they go we have shown, in 
di<cus«ing the relevant pas^ges, that while Innocent held 
that the spmtaal power waj> g-eatly sapeno- m dignity to 
the temporal, yet he also held that both alihe were of divine 
appointment. In the ca«e of the empire Innocent adimtted 
the right of the German pnaces to elect their tmg to be 

* 3, t ' Xott*, teso, K'i ZVa (rpant, cj-ao* Kceacoa 

latent tnLa«leT«n<li pcaU_-«9 >!• atbi [coUfex. qta Boa ftst fccB,s.s, aeJ 
retiaiijl Dctainisl cl ca^jter. <tcc<<r «en Gn Twtta g-rt m ter-a, tec!#' 
tell besto tVtro Ttcano tvs el per aiarna cecewi,at«rrl at^^ate peesuU, 

ipeua taceeaaon^Qi tuit. tpecia,! pem sea ktssasa. tea <Lrt=a pctxita aarti>' 
leipo tnboil et etnKesut, Noneoua n,al« daKO-letl. 
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promoted to the empire, after his coronation by the Pope, 
but he claimed the nght and anthority to examine the person 
elected and to decide -whether he was fit for empire. He also 
claimed the right to decide in the case of disputed elections.^ 
In tie case of disputes between rulers, Innocent claimed the 
right to arbitrate where a question of sin was involved.* 

In the Vercclli case he laid down the rule that suitors 
would not be heard by the Holy See in matters within the 
jurisdiction of the secular conrts, unless justice were refused 
by the civil authorities concerned. Should justice be refused, 
recourse might be had to the bishop or to the Pope ; especially 
at a time when the empire was vacant and there was no 
superior to whom they might appeal for justice.* Finally, 
it seems that he maintained that it was for the Pope to decide 
in cases where It was nneertaia whether the matter was 
one for ecclesiastical or for secular authorities to deal with.* 
The passages cited in the Decretals, from Innocent, do not 
include any reference to Constantine’s donation, but there 
is an important statement on this subject in one of his sermons 
to which we shall refer later on.* 

Every reader of Innocent’s letters m-ost be struck by h!s 
tremendous assertion of the Pope’s exalted position. Gregory 
VII. -was content to be the vicar of St Peter.* For Innocent, 
the Pope is the vicar of Cbnst (or sometimes of God) ; less 


> Vc^ u. p. 817 f. 

* Vol u. p. 219 1. 

* VcL u. p. 223 

* Vol. u. p 231 f. 

* Sea p. 183 f. 

* Tboa (we quote {nm Encb Caa- 

par’a edition of Gngor; VIT Bagialer| 
1 . 72 “ Noe (> ft Gregory) beet in- 

djgm qm Tieeni eins (>.«., of Peter) 

diamoi.’’ HI. 10a s "£t ideo ex tns 

gratia, non ex tneia openbua credo, 
qnod tibi placnit at placet, at popoloa 
chnetianoi tibi (i.e., Peter) epecialiter 
commieeus mibi obediat epeaaliter pro 
nee too michi commiiea.** SimilaHy 
ID ui. 10 he writes ■ " Coneiderantea 
quam dietncti ladicii de dispensatroDO 
ciediti Dotis per beafom Petmm apos* 


tbionun pnneapem.*' Somelimee St 
Paul IS seaociated wit)l St Peter— 

■ 31. Gregory givee absolution *' aac- 

tontato prueipom epoetolorom Petri 

et Pauli folti quomio nee qnamns 
indjgni funjgmur." nu. 37: ^'Proinde 
tarnsnsu filii, auctontate aaocte ro- 

lonuD Petn et Paoli nobis beet lodignu 

oonceeae *' In many peaeeges be speaks 

of hunaelf aa acting by the authority 
of Peter— e.9 , i. 49 : “ Obeecremue 

et aactontate beati Petn admODemna.'* 
Aa m the pasaage quoted above from 
em. 37, St Paul is ocuanonany aaso. 
mated with St Peter aa ginng the 
aotlxwity. 
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than God bat greater than man ; the successor of Peter 
and vested with the same powers. Thus in a sennon on the 
consecration ol the Pope (possiblj the sermon prc:iclicd 
by him on the day of his own consecration) he speaks of him* 
self as placed above all peoples and kingdoms, endowed with 
the fulness of power, le«3 than God but greater than mao, 
judging all, but judged by God alone.* In another sermon 
on the anniversary of his consecration he speaks of his mamago 
to the Church (of Rome) and of the dowry he Ins received — 
a priceless dowry, the fulness of spmtaal and the “ latitude ” 
of temporal powers As a sign thereof he has rcecired tbo 
mitro to indicate his spintual and the crown to indicate his 
temporal power * His authority is di\inc rather than human.* 
He has received of God such fulness of spintual power that 
no increase thereof is possible* Innocent complamed in 

* It r. L.< Tol SI7 SrrTBono* d» f«rtrm pelljritu Lait *oliu antna 
diTcrm S^rma IT. tn IVtfWf ftwumptut m la pteuluJiDrm 

roDttfieii lunmi, til 8. {nuautia. lo >i^um fpnfutliutn 

utaqiie dieilur to rreph«tai *‘Cco c^otolit Bill nitram. la utmum 
ttitot (« tvjier fwM «t rv^na. at tnapontom drdit milu reronun, 
tt dMtruM «t di«T»rlM «t Butram pro ••conJaiio. reronaffi pro 

*ipe«, et BdiSm «t plaatM'* . . r^oo 

estco *ec«U fust la pvt«m oolUd * tUg I 4|>. col <S3 A To tfco 
tuduu. toluf tal«m e<trQs ammmptpf Arthbiahop of Toun, Snl 
nt in plemluduicn polntatu jam 1199, ra^anlia; Iho tre&*f'r of biihopf 
«rgo vuletif quit iite wrm, qiu (roni eno tburrh to another “Xoa 
*up«r f amiliam couftitoitur. pro* anim barnaaa fod dinaa potiiu 
facto Ticanuf Jefu Chncti, tuereM o e pot««tat« conjii^iuin tpintuale dja 
Petn. Chiutuf doininl, paus Pba* aolaitnr. cum par trsaalatiooera v«l 
raoniii. Inter Peuia Ct boBuoam madim dapoatiooam aut attain casaloaam 
eonstjtutus, cilra Paum, fad oltra •oatontato flora poDti£cu. quam 
hominam ■ minor Deo, aed major conatat affe ncanum JofU Chmtt, 
bonune qm da omflibua Judicat, at a apiacopua ab Ectlaaia ramoratur '* 
nenuna Jadicatur . Apoftoli toco po- * Hag VI. 163, eol 111. To Iba 
nuntiaaa, “qm me Judicat, Doimnof king of tbo French, Slit October 1203. 
Oft” • , . . . “Aoa fgitur . . . mirati fumus non 

' U P. I.., vol 217 8armo ID, modicum at turbati, quod eoiuiljum 
In Conaecratione Fontificia, col SSS, iiuiaa vidana, at eoDcinnaaae retponfum 
A and B Hco autatn epocua (t.( , tbo contra taJi* apoatobcB potestatam, 
Bccle«a Rom&iia) son nupst aaena, tanqnam ]uru>ditV>oiiaTn aius valia aut 
fed dotem mihi tnbmt abaqua piatio valaao eoarclare, quam non homo sod 
pretjcfBon, ipmtuflunn Tidalicot plaiA Dow, Imo vanuj Dew Homo, in tpm. 
tudioem at Utituduiem tanponibasi, tualibua wqua adeo diUtant, ut 
magnitudioani at moltitudicem atro> aeqoeat ampliw ampban, cum adjec- 
nunqns Kam cBten vocatj aunt w tioDam non racipiat plecutudo ’’ 
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March 1211 to the Archlushop of Eavenna of the behaTiour 
of Otto rv. From his letter it appears that many held that 
he had brought liis sufferings on his own head by raising 
Otto to the throne. His reply was that God Himself said 
He repented having created man.^ As there is no acceptance 
of persons with God, so there can bo none with him. He 
has been exalted to a throne where he judges even princes, 
and should the King of Ih^ce, trusting in his might, oppose 
the Pope’s commands, he will be unable to stand before the 
face of God, of whom the Pope is viceregent.* Innocent 
compares the despatch of his envoys to the faithful, to the 
missions entrusted by Christ to his disciples.* Ho cannot 
tolerate contempt shown to himself, nay, rather to God 
whose place he holds on earth.* Phihp (of Prance) should 


* Reg. Kill. 310, 4th March 1311. 
Dae «4 vebit inperatora aaequa. 
nmur, qui banaSeioruta noatrcfucD id- 
gratua, at proouuionua luanim oblitua, 
ntnbuit Dobia mala pre benia, . . . 
malti* inaultactibiia nebta quad raante 
aa paUmur, cum sea faeanmua gladiura 
da quo gravitcf vulaarastur. Sad 
Inaultatonbua noatna raapoedaat pro 
Dobia Altisaimua, qu> puntatam aniou 
noatn plane cognoaot, nee mea cauaa 
lagitur da ae ipao dixieea , “PantM 
me Jteutt honmm (0«n o«)” . . . 
Quia ergo da cctcro aibi cradat aut qnia 
da Ipao confldat, quandoqujdem oobia 
fidem non aarvat qui, beat lodjgu, 

locum Chnati taoemua in tame, qtn tot 

at tanta eibi contuLmua baucSoa I 
> Beg I 111, col 148 C, cd. too a 

inhMayll98 To Chibp, long of fba 

French Licet deztera Domim anam 

(ecerit in noatra pramotiona nrtDtam, 

. ■ • at illud cos voluent digmtatoa 

eolium obticeie, ut non aohim cuoi 
pnncipib\», std do pnocipibuB cUam 
judjcemuss . . . (col. 150 C) 

cum inapiranta Donuno immutabilam 

habeamus nec prece, Dec pretio, oae 

amoro, nec odio daclmandi a aenuta 

rectitudinia i aed via regia incadenta^ 
Dec ad dezteram decUoabimus nae 


danabimuB ad ainiitram s aine per* 
aonarura acraplioca faciaDtaa judieium, 
qu)a non rat pcraocarua Dccaptie 
apud Daum Non ergo pceaai, quan* 
tomeiaqua eonfidna da tua potantia, 
aubiuatara acta faciam, non dieimui 
noalram, aed Dai, eujun, beat im* 
raanti. vicaa azrroamua m tami 

* Beg I. 838, Stb January 1189. 
To VnlcBO, iCing o( Dalmatia. Doeter 
Dominua at magiiter, qui prxbuit Dobia 
azemplum at aequamur reatigia ejua, 
diacipuloa luoa per acjTatsaa mimdi 
partaa ad predjcandum dirazit. . . . 
Qoam aiquidem obaervantca conatitu- 
iiooem providam at aalubram Bom. 

poatiGcas, vicani Jaau Chnati, quJ in 

boalo Petro . . . ab ipao Domino ro- 
caperunt planltudinsm poteatatia ... 
per Tana mundi cbmata a auo latere 
abquoi dingunt at tranamittunt, qui 

fideles ID Gda cocaobdeot, eomgenda 

eorngaot, . . , 

* Bag I. 488, 22nd December 1198. 

coL 483 K. To Buihard, king o< the 

Eogbah. Aboquin, quaatumcumque 
peraonam tuam in Dommo diligamus at 
boBon too vabmua . . . defaire, con- 
tamptum nostrum, imo Dei, cujus 

locum, beat indigcu, tenemua in terns, 

non potenmus ultanua acquanjcnitar 




cuAp. t.] ihNociJkT nr. 153 

rccosniso wbat honour and e'ory be bad received Irom all 
Christiana for his obedience to the Pope’s orders.* Kings eo 
revere him that thoj hold devoted service to him to be a 
condition of good government.* Injured persona may liave 
recourse to the Pope, the highest nuthonty, and bound 
to do justice os “debtor both to tho wuc and to the 
unvn«e “ * The Archbishop of Tours is commended for 
consulting the Pope about matters regarding which he was 
in doubt, as the Apostolic Sco has by divmo ordinance been 
placed over the whole world, and should bo rcferreil to by 
all in doubt on any matter • Tbe King of Armenia is praised 
because he sought tho help of the Roman Church, not only 
in spiritual but also in tomponl matters, and because he 
appealed to it to help him in defending his just claims (m 
jostitiis sms) * The name of the Apostolic See is revered 
even among nations which do not know God * Cod wlio 
"wrought cllectaally in Peter to tho npostlcslnp,’’ iiI«o 


* Tltg ni 18, 6<pt«mb»rorO<t«tirr 
ISOO To the tins (he fniwb 
“ Vlinem mieUiget rrvxlfntje per 
Mipum Cl 0 IUJ4 «i fidelbue 
•xponitur (joentiun henoru •( glonr. 
leivtii et fame', la euccuuone oen<U 
tonim noKtrorum. ainid omnee eerre 
Tent OmiUuiot ” 

* Reg XVI IJI, <;h XoTTraber 
1213 To John, king of (he Rnctuh 
“ Rox regum et Donunut domineaUum 
Jenu Chnttiu . . i(« rcgDUio cl lecrr 
dotiuin m Eccim* atabdint ut eec'r 
dotele ill regnum ct Mocnlotium nt 
regelo, • • • uoum poScicni uniTcme, 
qocm euum in tcmi Tirarlum erdi 
nartt ; ut <icut ci CceUtui ooinc gptra 
ccelntium, terreatnum. ct clisn) lo 
femoruin, it« ill> omnee obedient ct 
intcodeot, ut eit uaum ovile ct onua 
peator Hune itequo rege* eccnli 
propter Dcum edeo veneraotur ut non 
trputent aa nto regnare, ni(i Itudcast 
Cl devote eervire " 

' Seo pp. 153 and 134 f 

* Reg n 77, 18th May 1193 To 
tl,e Arohbuhop of Tours ‘‘Quod aodeta 
apoatoUcam eoniuhi auper fua qua 


dubi* tiM cxiitunt gratum gcnmoc 
at acceptum. rum tex dinn» 

conatitutiooaa camdrro ipdcn totiue 
poMcnt orbu icrraram nagutram, 
at quidquid dulelalur ab aliquo 
ab CO tandem ejuadrm ratio ra 
qulratur.” 

* Reg 11 tS3, cot «t3 A, SSth 
Daceml^r 1189 To tha King of 
ArCDcoia ** Ei a quo cat omne datum 
optiiDum el emna donum pcrfaclum. 
qui corda pnncipura habet la manu 
Bua ct » quo eat omm* potcalai, quas 
poMaiou* grtUarum refenmua acUonca 
qood ta tuque adco ia devotiona apoato 
Itcn aedu radieant, ut non aoluro m 
cpaatualibut, aed ia temporalibvn etiam 
ad auxiljura Eecleai* Romans recurraa 
et ia tuandia Juatilua tuu per appella. 
Uoacm intcrpoaitam opem ejua im- 

• Reg XV. 189. col 712 D. JOth 
October 1212. To the conaula and 
people of Milaa " roatremo a devo 
liotie apoaloUc* acclia, cujua nomca 
tercrenduia eat ctiam mpud gentet 
qua) Donunura non ooveruttt, \oa 
penltua aubtraxutia." 
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“ Ttronght eflectoally ” throng Innocent, persnading Philip 
by means of the papal legate to make a truce with Richard.* 
lie writes to Richard of Rogland that he has taken action 
after consulting with the cardmab, and in accordance with 
divine revelation (divinitns revelatnm).* The pre-eminence 
of the Apostolic See is due, not to the decree of any synod 
but to divme ordmance.* There proceeds from the Apostolic 
See a sword, very sharp and swift, and it binds those whom 
it strikes, not on earth alone bat also in heaven.* 

It 13 as the successors of Peter that Innocent claims for the 
Popes their exalted position. In virtue of this succession 
they are vicars of Christ, and as his vicars they have received 
from him authority (pnodpatom et magisterium) over all 
Churches, over all clerics, nay more, over all the faithful. 
Others have limited role, the Pope alone has the fulness of 
power. While the Popes ar® inferior to Peter in sanctity 
and in the power of working miracles, they ore in every 
respect his equals so far as their jnrisdiction is concerned.* 

* fitf. n. S4. «el. SSS □, Seib ApcO 
lit? To FUbp, Ung of th« Fivoch 
•• Qui opcratu* CM Fetra u •povtoUtu. 

Dobu per tpeum openn «t cooprrmn 
djpnatus est, dum »d odmitTim dilrob 
fill] Dootn . . . apoet. aedu Irpati, t^rra 
cordia tui muentm cvprr ae untmn 
devoto auBcrpit. . 

' B«g I. 435. col 415 B and C. 

SOth ^OTTm^rr 1193. To Riobaid. 

Ling of the Engbah. ** In facto capells 

nobia fmt dinnitua rervlatum. . . .** 

> Reg n 2nC,771A.l3thKoTdn- 
ber 1183. To Alexiiia, Emperor of Coo. 

etantinople. *' Licet autcm apoabdica 

qoam dinna capat et mater ommmn 

Eccleaanun esistat. . . ." 

* Keg. \T 181. col. 195 C, »Ui 
December 1203. To tbe King of the 

Danes, “ex cujuaore (t.e.,tbe Apoetdio 

See) proeedit gladius bu acutns. pene. 

trabOior omm gladio ancipab. ci n 


man ad mam nbmtOi* >a BomeaiOt 
nlpota qm taoquam u leta eeuli mare 
Iraaavolal. . . . ligKU quoa pemrtit 
son ID tema eolummodo, ted la 
ctelm" 

* Reg II. 220. eoL 779 B and C. 
24U> November 1199. To the king of 
tbe Armraiaa^ ** Romani ponUficea 
s occe ai iOT Bi Petn et neani Jeeu Chnsti, 
eibi innncem per suecessiras rane- 
tatco temponon aingulanter aaece. 
dentes, topee IVr.Iiean omnibus et 
cemcbs Eoclenanim pnelatis, imo 
etiam fidebbut muTeras, a Domino 
prunatnm et magittenum acceperont; 
Toeatia tie metena in partem eoUici. 

poteatati^ Non enim in Petra et cum 

Petra tingulaie illud pnrilegium ex- 

tpirmTit quod tucceesonbus ejus futnna 

nsqoe m fined mundi Dominua in 

ipeo coDoessit: ted pneter cite sane. 

btatem et suraculorem virtatea, par 

ett in omnibua jnnsdicho auccca- 
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It IS from St Peter thnt the Apostolic See (or ns Innocent 
also calls it the Pomnn Cburcli, or the bmscr^al Church) * 
Las received the primacy over all other Churches James, 
the brother of our Lord, content snth Jerusalem left to 
Peter the government not only of the Church Universal, but 
also of the whole world (sxculum) * 

We must now examine what authority Innocent did chlm 


‘ lQnoc«it to 0*0 nLC»r 

eetly tb« vorda BiurvrMlt* •celmua 
"Homana «<(leci&, uid 
■mIm to d«acnbe th« churrh ol 
whieb I>trr tb« dinncl]’ ■PP'^ aud 
bead, to whom the Popn rtmevtlM. 
vith all tbe pamn eirra to Peter 
(Se* tiOta S, p. ISO In bM l«tut ot 
1IS9 to the patnareh of C«nutaouoo| le 
(Beg 11 *99 eot '«* D « TMh !*• 
thovi hotr It u (hat the nonao ebutrh 
u aUo (be e««lecia on -emlu lie 
vTitea *' \oa autem tos 

UJiter mpoadrmo*. qeod EctletM 
duabu* de eaiuu ^sirenalj eoeator 
Dieittff CQim u&irereabi Eocleea 
qo« de osirtrue eomut Eetleaue 
que Grxo voeabulo CotStltca do* 
Duoatnr Et eeeuadani hanc anv{v 
t ooeia rocabuli Eccle«a Itomana 
noa eft tmieenalu Eccleaia, eed per* 
czDiverealia Eccleaur prxma erJfhcet 
et ptiecipaa> eeloti caput to corpo i e 
quoaiam lo ca pleiutuJo poteftaUe 
existit, ad otcroe aotera pare aLqoa 
pinutudmu deriTBlcr Et d>c (ur 
tmirersalu Eccleaia 31a ona qu> cub 
C8 eontiDCt Eccles af tuurereaf. Et 
teeundnm baao DODusie ratiooeia 
Romasa tactwn Eccleaia uzurenalu 
Duccupatur quoniaio ipea aola &ogu 
lane pnnlegio digiutatie eietcnf eet 
pnclata nent et Dens tuuTeraalie 
Donuzma appeUatur Eft eum 

Una generalia Eccleaia, da qva V entaf 
inquit ad Petnun Til tt Fitnu 
ft ruptT Asne pefrom jicabo Eeeb* 
eum meant (i/oU zru IB). Et eunt 
mulla paiticnUna EccUm Es 


ocniubua ana ronaut I, et ona 

praein net omiubui. ** If the 

uniaenalia eccleaia u the bod^ in (lie 
finnaroent of «hieh an aet (he («0 
(feat I f;hea ( ^ powrn) it trould 
aecm lop allp lo follow that Peter 
and hie tueceanota are euprerne orrr 
both but Innocent doe* not draw thia 
coneltation (fee alao )v ISB) 

• n»* 11 *« wt '59 C D I'lb 
Noveiaber 1199 Hine (ax., Peter) 
DofUbOf otea euae paai-epdii eoea 
bulo ten 0 te^t to eoaniut it( 
alteeua a gnv* Dotninieo reateatur 
qui eutn etiam in eucccaaonbua luU 
neluent habere paatoevm Son enia 
later hae et QIaa ovea duuax t aed 
mmplimter loqut Pofce erae meof 
(Joow. en I ) Dt onsea otsaiao io 
teCi^antar ei emw r-r* •*"**" Jacobuf 
enim (rater Ponun qui ndebator tte 
colunisa, Jrroaoljnutaaa tola eon 
lentui ot ibi femen fratne prwmortiu 
Buacitaret ubt fuerat mcifizue Petro 
Don aolum anivenan Eecleeiam aed 
totum rabquit cwcolum gubenian 
duos. Quod ez eo eUam anJeater 
apparet, quia eum Z>oauDU« apparmcaet 
ID littora diaeipulif nangantibos acieiu 
Fetruc quod Domiauf asset, aa miait 
to mare ae alui nanpo renieot bus 
pea nne beaeCeto naru ad Dommiua 
featisant. Cum enun mare mondum 
dragnet, Jnxta vrtbum Psalmutre 
direstis /loe more mopium <( 
•poTioewm Ofie rtphlia quonn non 
eel numeme (Psalm n k •$) per 
boe quod Petrus s» mist in mare 
petvitepum exptesst pout Scu sngu 
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as Pope in temporal matters. In a previous volome ‘ we 
have seen that in one of his letters ho compared the pontifical 
and the royal authority to the sun and moon. In another 
letter he developed this. As the moon receives its light 
from the sun, so the splendour of the royal power find authority 
is derived from the pontifical authority.* The logical con* 
elusion would appear to bo that the royal authority is derived 
from the pontifical. Innocent, however, did not draw the 
conclusion, though here as in other cases he appears, con- 
scionsly or unconsciously, to be laying a foundation for future 
explicit claims.* It is clear from other letters that Innocent 
did not as Pope claim supreme temporal power. Thus, 
in a letter to the consul and people of Jesi, be speaks of bis 
unhmited spiritual jurisdiction over peoples and kingdoms, 
while by the grocc of God be has also much power in 
temporal matters.* Again, in a letter to the Archbishop of 
Eavenna, he writes, that ecclesiastical liberty is nowhere 
better secured than where the Eoman Church bns authority 
both in temporal and In spiritual matters.* In the Govern* 
ment of the Ecclesia two swords are required, the spiritual 


Un«, per quod uu>rtvum otbetn eut. 
eeperit gubemudum : cctens apoe 
tche ut vehieulo luvig cOBtenli*. eum 
DuUi eorum vuuvenua fuent ortns 
comoiiseu*. aed negube eiogutie fm- 
vineiie vel Ecclenc potiua depu 

Freun thu it would appear ttwt 
‘s»cu!um" and ‘'taundum” are 
equivalent. 

* VfU voL u p 147, oo<« 4 . p. SIS. 
cote I : and p S28 

* Reg 1 401. col 377, 31>th October 
1198. To the pnot and to the “ree- 
tors ” of Tujcany and of tb* dochy 
'* Porro eicut tuna lumen eviuxn a aola 
eortitur. quso re vera minor eet illo 
quantitate aimul et qualitate. aita 
panter et efiectu . no regabs polaetaa 
ab Buctontato pontiScab fuk aorUtur 
djgmtatir eplendorem ; cujne con 

epectui quanto magis inhwret. tanto 

majori lunune decoratur t et quo ptua 


ab ejtu elocgatur atpeetu, e« pin 
profiat ID eplendore. Otraque me 
potestaa aire prunahi) eedem m Itaba 
meruit obtinero, quie dispontiona di- 
Tina euper uaiTersas pronneiai obti- 
nuit pnDcipatum.*' 

* The logioal conclusion wee drawn 
by later wnten See p. 318 tej of 
this volume. 

* Reg U. 4 . 17th Starch 1199 To 
the cousul and people of Josi. "Cum 
apoetobcB aedii junsdictio apintuabs 
nulbs terminis coarctetur, imo super 
gentee et regna eortita sit potestatem, 
in mulba etiam per Pei grafiam eju» 
ertmditur junsdictio teroporabs.” 

* Reg I. 27. To the Archbishop 
of Ravenna and hi# suffragans Un- 
dated; written early m 1198 “Nus. 
quam mebus ecclesiasbcie consuhtur 
libertati quam ubi Ecolesia Rom. taro 

m temporsbbus quam epintuolibu# 

pleaam obUnot potestatem.*' 
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find the matcnil. Both are pi\cn by God direct, tlie one 
to spmtunl and the other to tetapoml rulers • Wo shall deil 
later on with Innocent’s reference to Constantine's donation ; 
TTO need only mention here that ho treats tho donation by 
the emperor as of prace, ,»nd there is no Bupgesiion, as m 
Innocent IV 's letters, that the Pope only received from 
Constantino that to which he was already entitled * 

We ha%o stiU, however, to explain Innocent's explicit 
assertion of Peter’s supremacy, not only over tho whole 
Church, but also o%cr tho whole sTculum ” or “ mundtim ” * 
It was m nrtue of his office as Christ's vicar, in succession 
to Peter, that he appointed and deposed kings, that he gave 
them protection, that he ordered contending parties to make 
peace, that ho took tho orphans and widows of crusidcrs 
under his proteeUon, and that bo confirmed treaties ol peace, 
agreements, grants, and statutes. Wo shall giro some examples 
of tho action taken by him in various cases, and the grounds 
given by him for taking it. 

Towards tbo cod of 1109 or tho beginning of 1200 Innocent 
bad written Kaloyan of Bulgaria (whom bo addressed simply 
as "nobiba") asking him to reecivo his legate.* Kaloyan 

* P«g lit 3, lUh October ircK) lU-p IX SIT, e«l 1060 S, 4th 
To thfl lung of tho llungonftnk. **Ctna •lanuu^ ITOO To DuLo Ladul&ta 
ad viodictua nukUfoctonim cl UudetD ** Kunquxl ideo tib> glodius col ob 
bonorum, mat^nshs imim glsdii cl ir*o • Ood) coUatua. , . " 
terreoum a Domino acoeperu poten Itf^ XI S8. col ISSS D “Qua 
(atum *' f>ropt<(« dilcctimime GU, gladium quem 

Hcg VII 212, col. 827 H and C, od vindictom molcfsclorum, Uudom 
7th February 1205 To the lung vero bononim a Domino aeceputi, 
ol tbe French ** glsdium, quern glodio noctro Junge “ 

Petrus per seipeum exerret. non In Heg XV 189, col. 711 D, 20th 

metuuot, qui sunt extra oitlo Domioi October 1212 To tho consuls and 
constituti . . expedit, ut sMulona people «( Sldsn the I’opo speaks of 

gladius potestatu, qui od malcfaetonnn lumself os one '' quibus Petn gladius 
vindictam a rrgibus et pnncipilnis e«t commissus t < , bo claims only 
bajulatur, od vindjcandam e\agtiielnr one aword 
injunam Solcatona . . Cl igitur * 6eo p 306. 

qjoduun., rqifim. llonunna. tihi. traduhr^ * Soft q LW. 

. . . non videons Sno causa portare, ♦ Reg II. 266 Undoted, probably 
. . , oportot ut, . . eousam Dei aDcges end of December 1199, or early in 
gladus spud eo9 " January 1200 
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did not reply till 1202. Bi bis letter Kaloyan, who styled 
himsell emperor, asked the Ghorch of Eome to grant him a 
crown and the honours given to his ancestors.* Innocent 
replied on the 27th November 1202, addressing Kaloyan 
this time as “ dominmus ” of the Bnlganans and Wallachians, 
informing him that be found in the papal registers that 
many kmgs, of the lands now subject to him, had been crowned, 
and that his chaplain whom be was sending to Bulgaria 
would, among other matters, inquire into the facts regarding 
the crown conferred by the Church of Rome on his ancestors.* 
As Bulgaria had only regained its independence from the 
Greek Empire a few years before,* and the fourth crusade 
had j'ust commenced,* caution was obviously necessary in 
formally recognising the Bulgarian kmgdom. In the following 
year, after the capture of Constantinople in July and the 
restoration of the emperor Isaac Axtgelus to the throne, the 
situation had altered. Some time before September 1203, 
Kaloyan wrote Innocent telling him that the Greeks bad sent 
him their patriarch, promising to crown him as emperor, 
and to make his archbishop a patnarcb (Innocent had not 
done so), but he refused their advances and again asked the 
Pope to have him crowned as emperor and to promote his 
archbishop.* Innocent replied bolding out to the “dominns 
Bulgarorum ” hopes that his requests would be granted.* 
A few months later the Pope wrote Kaloyan, “ the King of 
the Bulgarians and Wallachians,” that ho was sending him 
by a cardmal, a sceptre and a diadem. In virtue of his power 
as vicar of Chnst, and bound to feed his sheep, he appointed 
him king over his flock, trusting in the authority of him by 


■ Beg V. 115, sometime ut IZ02. 

* Beg V. lie, csl. 1114 C, Z7U> 

December 1202 " Noe igitur nt euper 

hoc majorem certitudmem baberemua. 

regeeta nostra perlegi feeimua dih- 

genter , ez quibus endenter com< 
penmus quod in terra tibi eub|ects 

1116 B) Mandamus quoque ipai (the 

papal legate), ut de corona progem* 

tonbus tuie ab Bcclesia Romatta 


collata, tarn per bbroe veteres quam 
aba documeata, inquirst dibgentius 
▼entatem.” 

* The Bulgarian revolt commenced 
in 1186. 

* The eiege of Zara commenced on 
tha 10th November 1202 

* Beg. VI. 142. Not dated. Some- 
time in 1203. 

* Reg VI. 144, 10th September 

120S. 
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■wliom SaniDcl anointed David as lin/:, and seeking to provide 
for the welfare of the people both apintuall; and temporally 
Before his legate crowned him, Kaloyan was to swear that he 
and his snceessors, and all the lands and peoples subject to 
him, would remain demoted and obedient to tho Itoman 
Church As requested by Kaloyan'a en^oy, ho gave the king 
authority to mint money with hn image on it (tuo charactero 
insignitum) ‘ There is no refereneo in this letter to tho 
previous history of Bulgaria, nor to the mqumes previously 
ordered by innoeent, the action is based solelj on Innocent’s 
authonty as vicar of Clinst In -a separate letter, probably 
written at the same time, he sent the king a standard (vcxillum) 
to “ use against thote who bononr the crucified one with their 
lips, hot whoso heart is far from him * 

Sverre, tho King of Xorway, had for some time been 
engaged m a serious condict with the Church m >'orway, 
and Innocent directed that his followers should bo excom* 
momcated and their lands placed under interdict * Ho 
also ordered the King of Denmark (per apostolica senpta 

* VII 1 Slih Felruvy IMt dura, k t« Juntoruura na 

col i'9 C. “ Cura igiecr tiett irainfnb tionns quod noliii ct iar<««onbu* 
rjui TiK* gvrkmos lo term qui duroi ooitru r( Ilomaiuf d»<rolus 

Mtur io Rgno bominam, ct nd rotuvni «t obcU m* prrmanebK ct cuoetAa 
dabit aiud utpoto per qocm rcgc* terrk* ct penIM luo cubjccUc Irepcno 
rcgticnt «t pnocipc* dutoinkrttur com la obcdjcntia et dcrotiooc cedia apo* 
Petra ct (urcraconbus ni « ct aobu totir» cODBcmbu. Ad pcUliortcra 
la CO, cOTCnmtu cscc djctuiQ ** , Eg^ iocuper ccncrabilu fratna Boftn. . . 

fro U Togari, Frtrt, ut nort 4tfie*ol quern ad cedera apoitolicam decUnacti, 
pde* tua, ft lu eJtguando OMrercu* publieara ia repno tuo eudeudi mooc 
tmfimo Jralru fuoc (£tie. XXJl ) tom luo charaetcra uuigmtani bber*m 
“emu ez praeeepto Durainl orec cjui bbt ronccdtmua laeultatem ’ 
paccere teocainar. populu Dulparo- ' Reg VH IS, SStlj Febroorj 1304 

rmn et Blacoruia, qm nolco jom tciD * Ilcg 1 382, Slh October UBS. 

poro ab obenbu* loatru cuie aiienab cut 362 C, D ' \e autem cjua per 
fueruQt IS cpintuslibna ct tempo- vemtaa deesviat djutioa m inconlec 
nibbus patema aoUiatudine procidcra maadamiu quatenua ^or«a^« 

Tolentei, ejuj auctonlale confia per populum dibgcnbos moucatu Be ipeum 
quera Samuel Dand is regets rauaxit. tdteniu coqui pneeumast, aut ci pe»a- 
regem ta ctatoimus tuper cos. ct per tare auzilium »«1 faTurem ” Thoao 
dilectum £lium, Leooem apoetolicm who duobep to be czcommonicatcd, 
#edu legatum, . aoeptnnn regm ae and the lasdi of Srerret cupportcr* in 
regiom titu outtunus diadema, ejna Nurwaj’ to be placed under an inter 
quaa noilru bbi mambas imponra diet 

VOL. V. L 
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mandamus) to take op arms against him.* lie also 
directed the Archbishop of ITorway to excommunicate a 
bishop supporting him.* This was in 1198. In 1211, long 
after Sverre’a death, the disputed succession again came 
before Innocent, the Bupporters of his descendants still 
refusing to accept the Pope as arbiter.* 

Besides appointing and depo^g kings, we find Innocent 
actively supporting them. Thus in March 1202, before 
John’s final breach with Philip, Innocent wrote the Arch- 
bishop of Bouen, directing him to take action against John’s 
rebellions barons m Normandy, or in his other lands in France. 
He was, on the Pope’s authority, to warn them, and if this 
failed be was to indict ecclesiastical punishments.* 

We may take other instances of Innocent’s action in pro- 
tecting kings from his dealings with Hungary. It is notice- 
able that, thongh the Itoman Church had long-standing 
claims on Hungary as a feudal State, the Pope does not issue 
any of his orders as feudal lord of the kingdom. Bela, King 
of Hungary, was succeeded by bis eon Emerich, who had been 
crowned dunng his father’s lifetime. Coelestine HI. forbade 
the Hungarians to assist Andrew, Emerieb’s brother, on pain 
of excommunication, and in support of this policy one of- 
the first letters written by Innocent after his accession was 
to the Abbot of St Martin’s, sommoning him to Borne to 


* Reg. I. 381, etb October 1198. 
•‘Sepenitetem repem rogerou*. mone- 
mua et exhortamur in Domxoo. ec per 

•postohea ecnpta m&odaaius <l\uit«DOB 

od defendendu Eccleeiee, dcncos la 

eua Lbertate tuendoe, liberendoe pau 

peree et potentea de menu pereecutona 
aiiue, uno etiAm «d dejicicadsai non 

stniCQ lUud (i t , Sverre) ... teliter 

(ctemem et aoetrum conaequi gmfjam 


epecialioe xaereeru " 

* Reg L 384, 6th October SI9B 

• Reg XIV. 13. 7th Juno lJU. See 

also Hurter'i * Geechichte Fepst In. 

noceOze dee Dnttco,’ vol. nt. chnp 


‘ Reg. V. 31, 7th M»y 1202. “Ideo 


(rntanuteti tuae per opostoheo tenpin 
mudomue etqno preapucua, quote, 
one, u qui in Mormsnma vet olua 

portiboe eumenuB eidera reg, eub. 

jectis coctm Oum prteeurspaennt fo. 

bellnn et ipa debitom eubtrazenot 

reverentiam et honorem. preaump- 
tionem eorum auctontate coatra euf> 

lultoe. roonitione prsmieaa. per cen. 

■Dota. compescag, niaudatuai apoato- 
Ileum taliter ijnpleturue, quod et 
noBtram et regiam gratiaca valeaa 
nbenus ptoiaeren.’’ 

Wo ahall refer later oo to the 
action taken by Innocent to aupport 
John after be had become a \oaeal of 
tho CSiurch {p. 184]. 
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answer for tlic support Uc Lad gircn to Andrew * Before 
his consecration be nl<o wrote Andrew, directing him to carry 
out the promise he had giren Lis father to go on crusade 
In case of failnro he ttouM be anathcmatf'cdf and ahonld 
his brother die childless ho would be pa»«cd oacr in the succes- 
sion by his yonngcr brother • In Juno Ibo same year, at 
Emench s request, Innocent allowed the Lmg, so long as 
Hungary was In a disturbed state, to rctam m the kingdom 
any twenty crusaders ho chose * Ilo wrote at the same time 
to Andrew, ordering him (porapostolica srnpta tibi mandamns) 
to bo faithful to his brother, and forbidding lum to make an 
armed attack, on the king or to stir up sedition against him 
Disobedience was to be punished by cicommunication, and 
his lands and those of his supporters were to bo placed under 
interdict * In February 1203 be directed the archbishops 
and bishops in Hungary to gi\o an oatb of Oddity to Ladislaus 
before lus father, Emcnch, started on crusade Uo garo 

I JVg I 7, earlria IISS. r^'nure l[wam kd mlnorvm fntKm 

* nig I 10 S3ih JiaiiAty lltS tuum r«*ipcwU cl»v«l 

** Tenzra •oden patra (uo niuto <1« vvnilum. 

nedio, cuffl IDmvelxmiUnuni * P's I S*0. Ifith Juna lifts. 

t« kMipera arauUuM. aimtEDptB par* * Jlrg I 371, IStb June IJftS '* £• 

gnoationu oblilo* quam «oolra inlou anaper Efclmt; Itomanc ragtium 
CO* emeu dingvra <l«bii«r«« io rratrem T7opan» darotie eoumni, lUa aam 
tuom ct Rsnum Hungvia coovartuU per dUactiomi Morentaa Eecleoam 
acieQ bellatanusr . *>oa auteo. quoa eiden} regno eonjuoxit. nt apoatoliea 
diebua tsti$ ad poDtifieatui offiaam aedea regno ipei tam tn rpintualibni 
Lcet uomentoa, Dominaa aeocavit. quam temporalibus paterrue (olbci 
(am poei regni Hangaiia quam tus (udinia aRectum eurarent iroperUn e( 
rolenteo aoluU roniuleie, iu>bili(atem regnum ipaum a fido ao uiutate aedia 
toais rogamua, ae per apoetoliea spoetoLcn nulla receswnt tempeetate, 
tibi aenpta pr^pendo niandamtn pobd tatem (uam rogamur mooe 

quatenua propontuni iter ampus mot et exhortamur in Dotoido ac per 

et bomiLter pro^quana no >t onus apoatolica tibi tenpta mandamus qua 
(ibi a patre injonetum et a (« fpon(o (enoa (abler d« ectero m fidebtata 
susoeptum ojcasjono quabbet detrec ipaiua <«.« , King of lluogary) ac devo 
tana, palemn te reddaa tuceeamom (lona persutaa Ad hx!c tibi dia 
indigaum et hcfeditatu cmolnmeato tnctius uJiibemos na m regem ret 
pnvens eu;u3 reensarena oners sup regnom anna morera pnetumas 
portare Scituroa ex tuna anatha aediUonem aliquam •uscitare ” 

mails ta vinculo aubjaceie ct Jore Sbould ha disobey, (be archbishops 
quod tibi si dictus rex nna pwolo and bishops had orderx to excommom 
decederel m regno ungan* rompe eato him and place lus lands under 
tebat ordine genitux*, pnvnndaiD, et interdict 
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this order that the pontifical anthority should so guard and 
defend the kingdom that it could not be transferred to another.* 
A year later, at the king's request, he ordered the Archbishop 
of Gram to crown his son, though a minor ; the father giving, 
on behalf of his son, the customary oath of obedience to the 
Roman Church, and an undertaking to maintain the liberty 
of the Hunganan Chnrch.* In April 1205, after the death of 
Emerich, the Pope wrote, as vicar of Christ and bound by bis 
apostoUc office to protect minors, directing Andrew not to 
allow the regaha to bo dispersed during the minority of his 
nephew, Ladislaua.* At the same time ho directed the Hun- 
garian clergy to defend the king against attack.* In June 
1206 he again addressed the Hungarian prelates and nobles 
on behalf of Ladislaua, directing them on pain of ecclesiastical 
penalties to take the oath of fidelity.* 


* R«g VI. 4, SStb February It03. 
" Dt igitur 10 obwotio ttoti pnoeipi*. 
. • ■ sd regiu tuUUm «t def«nt>oo«ra 
tiLlit«r poctiSokLt sirciagttur auclo- 
ntMi quad rtgnum (jua tranatem non 
poant ad hoatea . . . (ratamiUti v«alr» 
par apoatebaa aenpta masdamua «( 
diatneta prccipimua, quataaui, ante 
quam rax tpaa (> a , of Hungary) ilar 
peragnnationia arnpiat, cum, }uxl« 
doctnoacs ApoitoU, ait ngi tanqoam 
priacaUODti ab omlubua dafarvodoin. 
Ladialao. dlio ajua, quam Domuiua par 
gratiam auam lUi eoDcaaait betadani, 
debitum juiamentum fidabtatia ratu> 
bare curetia.” the penalty for biaakiog 

“ ilba atdam, quoa idem tax, tani ad 

filu eui curam, quam annoenta Dmuuo 

exapactamua . . . hzndem at patn 

auccesfloram in ragno. quam admimatra' 

tionem ragu eommuant. Junta ord- 
Inationam ragia ipaua ravarentjam 
debitam axbibara curatia *' 

* Bag vn. 87. 25th April 1204. 

Before crowning the archbuhop “ ra- 

eepturaa ab Ipso patre, filu aui xica, 

here aadis obadiantiam, quam anpar 
Eccleaue Ungancia bbertata, ueut pro- 


ganileTM aiu turn humilitata a« daao- 
tiona dabila impendarunt.*’ 

* Bag Vin. SO. 25lh April 120S. 
*'Ul igilur aidam rap {te. Ladulaua) 
ragm jura lotagra conaarvaatur, sea, 
qui apottolatua officio (anamur tuan 
pupilluiD, cun lUiua. quamaii indigni. 
▼leaa garamua la tame eui dicitur par 
Profdialam . PupiUo tn ana adjutor, 
. . . aoctontata prcientium aub obtaa- 
tatwna diai&i judicii dittnctius iobi. 
bamua, na. dum idem rex fuant lo 
artata mmon. aLanentur ragalia m 
datnmantum ipaiuB. . . 

• Rag. Vin. 40, 251h April 1205. 
" Ut agitur arga regam ipaum. qui post 
patru dacaaBum vobia dominua ra> 
meiiait at heraa. fidabtatu conatanbam 

ob ean rana, auctontata vobia prscaan- 

liuaa diatnctiua inhibamua, ne eui 
contra coronam ipaiua eonaOium val 

ommno, ragia defendantaa bonoram. 
ai quia forsitan contra aum agaro 
tantaret.” (See alao VIII. 42 of 

aama data, and VIII. 41 of tha 27tb 

April ) 


IX. 78, 7th June 1208 
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must turn to another important aspect of Innocent a 
relations to the Temporal Power VSe flml him frequently 
mtcrrcniBg in conflicts heUcen rulers, cndcavounnp to 
persuade or compel them to peace with each other lie 
shall in later chapters have to consider the similar action 
specially of Boniface ^ III and in our next volume wo si all 
have to deal with some works which seem to indicate that 
the conception of some international system or method of 
setting fonvard peace was for some time at least, of 
importance 

In a previous a olntno ’ wo have dealt with Innocent s letter 
to the French archbishops and bishops regarding hts claim to 
arbitrate between Philip lung of France and John, lung 
of England and rcquinng tlio cessation of hostilities 

There were many previous and subsequent ca'cs in which 
Innocent directed the contending parties to make peace or 
a long truce, bat this case is remarkable from the stress laid 
by Innocent on the fact that ho was taking action on n com 
plaint by John that Philip bad sinned npinsl him, and that 
ho was therefore bound as Pope to deal with the complaint 
and to inquire into the charge Tins sns the letter finally 
selected for the Decretals, no doubt because it appeared to 
give the Pope all the power ho required, while avoidmg the 
appearance of direct mtenention in political controversies 
It would bo difllcult to conceive of a caso in which one or 
both the contending parties could not bo accused of sm 

According to Wendover, a papal legato bad endeavoured, 
m 1189, to compel Phihp of Franco and Richard to come to 
terms with Richard s father, Uenxy II , and had threatened 
to put all Philip s lands under interdict Phihp refused to 
submit to the legates orders, and denied that the Roman 
Church had any right to sentence a lung of Prance for pun 
ishing a rebellious vassal, the very pomt taken by Phihp in 

tolic« vob « senpta precipendo toon they do not obey the Arthbuhop ef 
d&ntes quatenus soboI qua ng Oraonand the Buhop of aaradio have 
nascetuT t dent quod auctore Domino instruct ona to compel them to carry 
fatunun speratur In proximo jura oat them orders dutnetioae qua 
meDtum fidel tat s ad mandatura patna convcoit appelUt one remote, 
paua ame diffieultate pnestetu If * u pp 219 S'S. 
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1203.^ In 1198, the first yearof Innocent’s pontificate, Richard 
appears to have compUiined to the Pope of injuries he had 
received during his absence on crusade. One of the persons 
ho accused was Phihp. The Pope replied that Philip had 
brought counter charges, and that ho hoped to be able to come 
himself and inquire into the matter. Should he be unable 
to come, he would have the matter settled by a legate. He 
concluded his letter by a peremptory order to Richard to 
make peace and to keep it ; otherwise, trusting in the power 
of the Almighty, whose vicar he was, he would by ecclesiastical 
pressure (districtiose) compel him and the King of France 
to keep the peace.* He also wrote a similar letter to Philip, 
dwelling on the obligation that lay on himself as Pope to 
restore peace among those at vanance with one another.* 

While Philip and John were at war in 1203 the Pope issued 
peremptory orders to Pbihp to make peace, or a tmee with 
a view to a lasting peace. 

He threatened Philip in cnee of disobedience with ecclesi- 
astical penalties, and wrote a similar letter to John. Zn his 
letter to Philip he based his action on the duty laid on him 
to seek peace and ensue it. He dwelt on the horrors of war. 


* Matbe* P»ns Vol ii p S39 

* I>g. I. 230, 3I(t Uar 1108. 
Should bo bo tmahlo comO Icol 
199 A) “per Irgstoo nostroo quod 
justum {uerit, fine pereonarum an«p- 
tione, (aTento Domino, itatuoioua. 
ICud autem eerenitatera regiant no- 
lumus ignorere, quod quaotumcuoque 
nobis moloetum ezuteret prcfatuni 
regem Franua ac te Ipsvun m alujuo 
inoleBtarOi non potoriuuft aliqnaiODUo 
eustinere quin voe ad pacom ineimdam 
panter et eervandam per distnctimiein 

peUamua . non de noatris vinbus eon 

fidentos. eed de ilLus ommpotoniia 

eujua vices, licet immenti, ezercemus 

* Keg 1. 355. Date not given, but 
probablj' m tha eummer of 1198. eonio 

months after the letter to Bicbaid 


refeTTed tn above. "... Undo nM. 
qui vices CbriiU, beet mfufEcieates, 
ezercemus in terns, e;us sequenles ez* 

consuetudinem uutantei, ad reformaO' 
dam later discordantei, verie pacis coo* 
cordiaiD latendere volurous et teoemur i 
pneeertim cum ex diseordantiuxn ipso* 
nun disfidio magnum tsm ipsis quam 
Eceleeiis et paupenbus leme sus imu 
el loU Chmtiaoo popuJo provenent 
detruneatuin “ See also Reg VL 153, 
aist October 1203. to the King of 
Fianoe. According to this letter (col- 

177 A) Richard complied verj un- 

willingly while Phihp accepted at once. 
Thie was no doubt the case, ae Bichonl 

was St the tune preeeing Phihp herd, 

to Richard as it wss well timed for 
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and on the encouragement given to the Snracens by tliis 
conflict bel-woen Clmstnns He was bound to interfere 
lest the blood of the multilndcs shin bo required at his hand, 
and ho therefore sent Ins entoy* to secure peace, or o truce 
leading to peace, bclTreen tbo two Vangs ‘ Plnbp, before 
answering, called a meeting of his magnates, ccclciastical 
and lay. After Iio was assured of their support, he replied, 
according to a papal letter, that he was not bound to submit to 
the papal decision m fenda! matters (dc jure feodi ct homlnu), 
and that the Pope had no say m controversies between king« 
(nihil ad nos (i e , the Pope) pertmet de negotio quod vertitur 
mter reges) Innocent, in his repl}, expressed bis astonish- 
ment that the king should appear to wash to limit the Pope’s 
jonsdiction in matters Ho expressly disclaimed any intention 
ef dealmg with a feudal matter, but with the question of sin, 
raised by John’s complaints against Pbihp This is the first 

1 n*? VI !Sth M17 >rOS MtrndttDM iBST«t«a p»<«ts 
** Cum •moitM boo i;noret quod litam urmraur Clui r*'** r^voer 
■pud BO« oee nea d«lie4t •ocoptio tim. iDBOcmt of (h* 

pMiee«run. ind* (i«d»aus *»» «oa OTtl* vhieK h»T« b*«B « 4 \ae<i by tM 
gnoitor fUxtiBoro. ii pe«- diMrnnon botwr^n htm and Jeha. ael 

tortlu ofleu dcbitum cuequamur only to thrir m>po<-tiT» kiagdom* but 
. . SiquidriB ouo uoa d«bet In or* to the vholo (^n«U4B peopto It* 
noftro rerbum Dotmni aUi^tum. ood dwvll* od tlie horron ol war, tbo on 
libcruiB potius, nt compiamu* bboro oourogg nj ODt pron to tlio Soraooiu 
inquietoi . . Oportat u( not. qui and tbo nuo ot iouIk. * ^o i|nlur 
Ticem cjua (»■( . Jevoi) licot >nd ^ aui^uu tot poputorum do pootna 
oxorcomua in torru. aiabulcmuo quo matubua roqu,r«tur. no toi tot mor 
tnodmodum ambulant, « . ^ont tium ut . Yidoamur. ai quod abait I 
autem np^ nlsitudo. quod mUr >pa«a loTtfuo'n eonro muti non taUnM 
Dominion Ivatiritaua pnmiuaa, po iotrort tacuonmua in lastaDeensiUto.” 
cem aagrlua bonwToluntatiahonucubua IIo u toadiog tbo Abbot of Caveman 
DimtiaTit et u articulo paauoiua and othon to exbon bim to mabe 
paced DomioTu la diacipuloa, quaai {^aco or a truco to enable a peace to 
hcroditano jure (ranafudjt, dum. quas bo aatUed with Jobs. “Alioquus. 
altunum testamentuo conficiraa. in quaatumeunqua tarn to quad ipmm 

quit CIS , Paced meam do vobu ... 10 Donuno dibgamus, diasunularo 

et . . post reaurectioaenj tuam bao tadca nulla ratione potenmus, quin 

pndum voce ad diacipuloa fait Qsua. ea, qua dictua ountius nostef. juxta 
Pax vobis, et itcnim d>co pas vobu. fortnam abi datam a nobis, 
^8 igttur nos, qoi aumus aecundum dusent itatuenda, faciamss inviula 
Apostolmo haredes Dei, cobrredea biter observan ■’ A amilar letter 
autem Chnsti, rebctie nobis birredatis ( 69 ) waa sent to tbo king of tba 
exhilaamus dd gnoa et gratic, . . Eagbah 
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letter ia which the Pope refers to these complaints. He 8tm 
dwells in this letter on the evils and wickedness of war.* 
This was on the Slat October 1203. A few months later, 
probably in April 1204, Innocent wrote the French ecclesi-- 
astics a letter, portions of which were incorporated in the 
Decretals, and to which we have previously referred.* In 
this letter the Pope lays much more stress than in his letter ' 
to Philip, on the fact that he does not desire to diminish or 
to interfere with Philip’s powers, and he emphasises the fact 

> R«g. VI. 163, Slit October 1203 tione patenu. qtum JuAictena potaaJ 


(col 177 D) '* Kec hoc dicimue, ten* 
quam nobis potertatem vcUisue imte 
bitom ufluppArei vel qojdqu&m injun 
gere quod 4d officu noctn non per- 
tioeit poteitstem. Quid emm moaiu 
mns. quid (uggewinua t . . CerU a 

beno recelimui. ut (aceretu psceoi eel 
trengM. ulv* jiutiu* utnueque . . . 
(ool 17S A). Quod emm eraageUiaM 
ptcem ex ujuaeto nobie officio teoea 
ffiur Fulnuito noe docet." iBooceot 
quote* ether poeeagee from the Senp. 
ture* on the n oec e ei tj of preoching 
peace and on the penalciee for disre- 
gard of the commanda (eel ITS C. Db 
" Pretereai nuUua dubitat aaoa menlu. 
quin DOttrum nc de ua qua ad aaluteut 
vel damnatianem aoims pertinent 
judicaie." He then daella on the 
horrore of war. and urges bia own iv 
eponaibLlity abould be not oppoee ench 
proceedings. He proceeds to touch on 
John’s complamte (col 179 Cf. “Ecc*. 
cooquentur rex Anglia, frater tone, 
. . . quod pecces ui eum, . . . Compuil 
te inter te aliqnaodo et ea colum, . . . 
frequenter commonuit, ut nb ejus 
desisterea lasione. Adhibiut quoqoe 
con solum duos vel tres testes, sed 
multos msgoetea mdimt, at inter te 
ac ipsnm rupt® pams fodera reforms, 
rent, . . Verum quia per hoc apod 

celsitodinem tuam pemtua nil profemt, 
quod in eum peccaveras, Eccteeur. 


tale. Ideoqiie aerenitatem tuam pei 
pradictum abbatem (iA , his envoyi 
non poUetative compuit, aed benigna 
commonuit, ut a fratru cessaree injuno, 
et cum eo, vel in vene pacie fmdera 
vet coogruesiee treuganim induciai 
coBvenirM. Qn>d igifur reatat d« 
eatero, em quod n EwlKieis non 
•udieru, sieut haetenua non audwti, 
te eieut elhmrua et publicanum. quod 
doleotee redicimus. haheat, et peat 
pTsmaiD et aecundam eerrectionem 
evitet 7 . . . Sed dicee femton. quod 
non peecae in eum i ted et Sle repL* 
cebit lo contranuB. quia peeeaa. Quid 
ergo m bujuncodi contradiotionis trti* 
culo taciemua 7 Hunquid. inquuita 
plenjue et cognito ventate, procedeie 
juxte maodatum Domini omittemus 1 
(eoL 180 B). 8i fomtaa aseerae quod 
Eton peccee m regsm pradictum, aed m 
enm utant potiua jure too, cum lUe que 
rnlur quod graviter pecces in eum . . . 
ne m boo quasi dubio vel homanmn 
prafspilare judicinm. vel mandatom 
divionm negUgere videamur, buzniliter 
peUalis,** . . . that bis envoj and the 
Archbishop of Bourges “super hoc de 
piano cognoecat, non rations feudi, 
cujue ad te spectat Judicium, sed occa- 
Slone peocati, cujus ad nos perbnet 
«ns dubiUtiooe censura.’’ Should 
Fbdip disobey “ per pradictnm abbe- 
tem officu nostn dsbitum exseque- 
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that he i3 dealing with a qaeslion of sm In which tlie Pope b 
junsdjction could not he questioned Ho makes a very 
brief reference to the horrors of war (rcliposorum locomm 
excidiora, ct strigcm popnli chnsUani), but the special 
feature of the letter, mcluded m the Decretals, Is the stress 
laid on John s complaint that ho had been sinned against 
Innocent asserted his nght to interveno in quarrels between 
secular rulers before and after his contest with Philip, but 
be did not endearour to )ustif> i is action as based on a 
complaint by one of the parties We shall cite a few cases 
In 1199 there was a dispute regarding Borgo San Donlno 
between Piacenza and Parma Innocent wrote that Inas 
mneh as according to the apostle lose is the fulness of law, 
dissension makes men transgressors of the divine law, and 
1 e directed 1 is rcprescnfaflve to require Piacenza and Parma 
to come to terms, and if thev failed to do so of their own 
accordi to compel tlicm if necessary by excommunication, 
to submit to the Pope s judgments * Hero it will be obicn ed 
that the mere fact of dissension is treated as a sm, and as 
giving the Pope ground for coinpolling submission to his 
judgment In 1207 Innocent wrote the Florentines requinng 
them to make peace on reasonable terms with the Sionnc«e, 
as the quarrel was the cans© ©f grave rcrum dispcndium, 
graae injury to men's bodies, and immanc danger to their 
souls, while it belonged specially to the Pope, as vicar of 
Clinst, to restore peace IIo bad accordingly instructed one 
of his cardinals to tako the necessary action, and should 

i Rrg II 39 3 th Apnl 1195 To p«r odmomt eo<nQ et ezhortaaonem 
the Abbot of Lodi Cuci ptemtodo Ipeonna cl tiuiD implcn velest quod 
Jegia teeundom Apoetoluni i t dibetio iDeadamus tu per ezeom potce 
profecto diueiuiodinnai Irgu bomioein tatum cODzulun) et cone hanonim et 
conatitwt treiugmiaomn Innocent pnne palium fsutorvni Um ple/ent 
gce« on to deal it tb tbe dirputo be qoara Permcno ipeoa laecen et rarni 
tveeo r cenza nod rsrma leg&rdiog ad (ubeuadum judic ua noetrum niS' 
Borgo San Domno and directs tbe cientusuna tn manibus tuu hinc inde 
abbot /col 581 C and D) per ts prxst ta caut one ffo} SS’' Ai 

et shoe quos ad hunc oecesaanoa et eia inanper comnuneni quod ou 
eognovena esse tractatum ad corum Otandstia paruennt apoalol c» sedu 
concordiam et pacem intendae fnaous nostras tuper eia curabuaus 

8 Tero detuper datum non loent nt eggravate 
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either party prove contamadons, ho was to deal with it by 
ecclesiastical censure.^ 

In 1209, in a letter to tlio consuls and dtizcns of Genoa, 
Innocent dwells on the danger to souls, the injury to pro- 
perty, and the “ perBonarutn dispendium ” caused by the 
quarrel between Genoa and Pisa, and on his duty to deal with 
those disregarding his orders. He refers also in his letter 
to the way m which the quarrel hindered relief being given 
to the Holy Land.* 

The lost letter we shall refer to, in this connection, is one 
addressed hy Innocent to John m Apnl 1214, a few months 
before the battle of Bouvines. In it Innocent directed John, on 
pain of ecclesiastical censure, to make a truce with Philip to 
last at least till after the General Council, summoned for 1216, 
was over, and it appears from the letter that he also wrote 
to Philip in similar terms. He gave these orders as the war 
between John and Philip prevented help being sent to the 
Holy Land and was causmg other thingers, and h® was there- 
fore bound m virtue of his office to intervene. Besides ordering 
an Immediate truce, Innocent directed that two arbitrators 
(mediatores pacjs) be appointed to treat for a permanent 
peace. Should they fail, the two kings were to submit to 
Innocent’s decision, and give gu-irantees that they would 
obey.* Tliere is no reference to any complaint by either 

* R»g X 88. llth July 1J08 "Cuio tudins »o« doiimiu f»ducendo« . . • 

■ * ' * gru>d^ pntf«fo cardinaJi * * a 
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party, and it is singular Innocent rtiould Invo ventured to 
give peremptory orders after lii5 previous rebuff bv Phibp 
Possibly ho counted on the political situation to compel the 
parties to jncid 

The cases we have cited appear to show that Innocent 
held that as near of Christ he could require the rulers of 
States or cities at war with one another to cca«c hostilities 
and to snhmit to his judgment, even thouch neither partv 
Ind appealed to him 

There was another class of ea'es in which Innocent fre 
qaently intervened — namely, where the mtere«ts of widows 
and minors were concerned lie de«cnbes himself as debtor 
to widows and orphans , and ono of those who«e wrongs 
he endeavoured to nght was Berengana the widow of Bichard 
I In this capacity m 1201 ho wrote John that he had p\cn 
orders that tmlo«3 ho solontanly did justice to Borengam, 
ho would bo compelled to do so by ecclenastical pressure * 
■Next jear he wrote again on the same subject, as tlio rep 
re«entatno of Christ, who is no acceptor of persons and who 
does justice to all, and accordingly directed John to carry 
out his agreemcot regarding Berengana s dowrr SI ould 
John fall to do so, an inquiry was to bo mide and the pro 
ceedings referred to the Pope for orders * In 120S the dowry 

)<>ndo ut pro t«t et t4aU* prncnlM diTin4si quva h«w 

ex t«ndu, trrugM uimU« vt obarrrrUt grvvtlrr eCfoduU rklra« TomrWare 
•d invwvm tal:«iii Ofque pext g«oml* mo U\ulpin rt elorum in ronrpevtu 
concUium (xlebnnduia rebus in eo bomiaiun promeren Atioq un. quus 
Statu DuMatibus u qao eniat ram vtduu et nrpbanis ipeeuliter tumus 
psJS treufsi • p4rtibu* firtssbuctur lo ran Justjtm debitores, tu* Mlut 
Et duo medutores psru absque potioe coaeulentea abbat bus. 

Bialitia eb^utur qui Gdriiter ulenm dedimus to inaadatu, ct ipa t« ad 
trsetent de concordia reformasda* rreatutiooeEa et ad jusUtiam 
quie SI forte proeemra bos poeiinit. cvrameuplenansaexbibendsm mom 
nostro Toe arbitno eomnallaUi, pr» Uooe premuea, per district onera eccle 
stitu super his cautiombus.” •wsUcara, appellatione remote, com 

I Reg; M 191 4th January t*OJ pellant 

eersmtatem tn»m rogamus attenie • Reg aH IBS, ISlh December 
et monemus. quatenos, d Tin* |•^)4 "B jnde* qtu nee Drain 

petatis iDtuJtu et nostnrnm preram tunebat, nee bomineio. Tecebatui 
obtentu s^pedicte region (i e^ Berea ctmmotus ad instanUam nduie con 
pans) obloU lestltusfl naiTeraa, e den> querentis de advemno suo Tind ctam 
super hu tal ter satisfaciens quod feat eidem quanto magis not a cUmO' 
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had still not been paid, and Innocent TfTOto to John that if 
be did not admit any obhgation to her, he should refer to the 
Pope, Trbo as the vicar of Christ was inspired by God in his 
judgments. John had failed to appear before the Pope, 
though Berengarla had been represented, and Innocent could 
no longer postpone action. Should he not appear within a 
month all lands mcluded in Berengaria’s dowry would be placed 
under interdict.* 

Shortly after his accession there was a remarkable case of 
papal intervention. Innocent gave as the ground of his 
action that by virtue of his office he was bound to give com- 
fort to the afflicted, and he therefore ordered the release of 
Sibilla, widow of Tancred, and of others all imprisoned by 
the orders of Henry VT. m Germany.* It seems very unhkely 
that Innocent would have ventored to issue such orders 
oxcept in the state of confusion in CermaDy due to the death 
of Henry YI. and the dispute as to the succession. Innocent 
not only ordered the release of SibiUa and other prisoners, 
but directed the recipients of bis letter to excommunicate 
those holding the prisoners in custody, and to place the whole 
diocese in which they were imprisoned under Interdict. There 
Is no suggestion m the letter that the Pope had acted as 


nbu( vidu»ruiD dod deb«nius svert«re 
auj«» nostru, qm. licet inimenb. ejue 
locum teoemus in terns, qTu omnibus 
injunsm patientibus, nne penoaenim 
aeceptione, facit judicium, et voce 
propbctics subvexun jubet oppresso. 
et viduara defenssn t ” 

> Reg XI 323, 21st JacuoTF 1209. 
Jonocent isrote John regarding Beren* 

gana'a dowry (col 1638 11) **Venim. 

tamen ei t« (orean ezisUioea eidem ib 

abquo non tenen, coram nobis, qm 

personam homiius m judicio non 
accipimus, ted justum judicium, prout 
Ule nobis inspirare dignatur qui omoe 
judicium dedit Filio, judicamus, saltem 
ipsi debueraa justitiam exhibere, ao 
non uti potentiB magnitudine contra 
lllam.” This did not end the aSTair, 
but we have quoted enough to ehoir 


bow Innocent proceeded in such 

* Ref I. 29. To the buhop of Sutn. 
Ac. Uodated, probably February 1 1 98 
“ Verum ns coapassioais nostro soU- 

admuustrstjonls dsbito compati volu 
muB et tenemur. penitus aubtrahatur. 
quibua ipse Dominua jam videtur ex 

parte placatus.*' Innocent has ordered 

the archbisbop and others to release 

SibUla and other pnsonera. '* n man* 
datum noetrum forte non fuent adim* 
pletum, VOS in detentores eorum ex. 

commvmcaUome aententiam proferatis 

in qua nobiles ipei tenentur vel ad 
qnam fuennt forte translab, interdicto 
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feudal OTorlord of Sicily He based liis action entirely on 
bu duty as Pope to comfort tlioso in trouble 
Cnisaders were under the special protection of the Church 
We need only refer to a few letters i«saed in the first year of 
Innocent s reign as Pope In one letter to the ^Vrchbishop 
of Magdeburg and his suffragans he directs that the property 
of all crusaders, from the time they take the cross, be taken 
under the protection of St Peter and of himself, as well as of 
all archbishops and bishops lie al‘o gave Instructions 
regarding the action to bo taken m the case of wrongs 
done to emsadera placed under the protection of the 
Church during their peregnnatio ^ In the same year 
be gave orders to Pi itip of Swabia and to the Duke 
of Austria to rctoro tbc ran«oni paid by Hichard for his 
release while he was on bis way back to England from 
Palestine * 

An important foncticn of the Pope at this time was to 
eonftnn agreements between secular rulers For obrioDS 
reasons it was often of great advantage to both parties to 
bare an agreement solcmolv confirmed by the head of the 
Church and recorded in lus registers A case in point Is his 
confirmation at the reqaest of the King of Franco of an agree 
meat between him and Count Baldwin of Flanders It was, 
Innocent wrote, bis duty m virtue of his apostohe oflice to 
provide for the peace and quet of all, but it was specially 
meumbent on him xn this case owing to his affection for 
the king and owing to the advantage (commodum) to the 
Church when Philip and his kingdom were at peace lie 
confirmed the agreement as reasonable, drawn up by rebgi 

* Reg I 300 27th Jane 11S8 Tba petegnaa-UotiA petmetwennl fpecse- 
lettereomaieneee ** Quanto grenenbo* Iter rub proteeWone aedji epoetoLca* 
renun et penonarum penraha •« conat tuti 

opponont qnj reheta dome fropna p»w ‘Reg I 236 3tit Slay IISS and 
hberatione aaluUfer* erucy et terrw 21* 30th Slay 119S reepeet rely direct 
•anct* tanto c rea tmt ooeni the return by the Duke ef Swab a 

IpaonuB et rermn euanun ngilantur ood by the Duke of Amtna of money 
cun nobia meumb t cu» tam ipti taken from R chard I 
qoam fee eorum nat, donetf la aancta 
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OQS and pmdent persons, properly authenticated and sworn 
to, and accepted by both parties (ab utraque parte recepta).* 
Frequently in confirming agreements the Pope laid down 
that any one infringing them should be dealt with by 
ecclesiastical censure (this worild ordinarily be excom- 
munication).* 

Besides confirming agreements, we find other cases in which 
Innocent directed the clergy to enforce orders given by a 
prince— c.y., ho wrote the Archbishop of Guesen and his 
suffragans directing them to enforce the decision of the Date 
of Silesia that Cracow should always be held by the eldest 
son of the reigning dnke.* 

We have already referred to the Vercelli case, in which 
Innocent laid down that injoied persons were entitled to 
appeal to the Pope for redress where there was no other 
competent court or temporal superior to do them justice.* 
no quotes Alexius as urging this principle in an appeal to 
the Pope against bis uncle, another Alexius, who had usurped 

* Bfg I 130, c&rir la 3 U 7 iISS otrsque part«r«e«;<»»oet«ntat« spoet. 

tdcot n lajuBcM nobu apotColstu* «oofinBArDtu e( prewfitu icnpti patro. 

oflSeio euoctorum taneamur providm ciaio communimua 

qaiatiatpac«inuie«rtiBguloa«zc.ptara. * B4 , Rag 111. <0, ISth Deceabar 
quiatam tuam at ragni tui tanto ap»> 1200. between tbe Connt ol Flaadara 
.ciaUua conaarvare Tolumua at debeona and tbe widow Of tbe fonnar eoont 
et inter raeguSceDtiam regiam e( “ ai quu. contra conTentioaaa prW 
hominee nos firms psos eostere missas qnae volnmua et mandsnius 
fesdera rtodjoema aSectamos, quanto iDriolabiUter obserran, venire prs- 
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tbe ompiro of the E.\st.* la this case political coasidcrations, 
and jKusibly also the difficnlty of enforcia;; on avrard, may 
have prcTentetl his taking action. A remarkable instance 
of intervention, pomp app:imitly far beyond the Vercelli 
case, occurred in 1205, when be directed the iVirblnshop of 
Armagh to deal with a complaint brought by one Norman 
noble in Ireland again*:! another. The complainant allegixl 
that ho had boon compelled by force to pve up LiS property 
in Ireland and leave the country and ahmdon all his claims 
there. Innocent's orders to the archbubop were to mquire, 
and should be find that war bad been levied unjustly on the 
complainant, the aggressor must restore the property taken 
and release him from Lis oath. Should he disobey the arch- 
bishop’s orders, he was to be excommunicated, his lands 
placed under interdict, and the complainant released from 
bis oath.* 

Among the most noteworthy incidents of the pontificate 
of Innocent in. is the ^Uhigensian Cru-sade. The two great 
headquarters of ilanicheon forms of heresy, at the end of the 
twelfth century, were Southern France and Northern Italy, 

* riff Y. 151. i?orrtaV»T mS * VOl. lU. i«l SiJy ItOS. 
{ccl. Its. A). "Ncx •atfa nsr*m!, lasmrct IS# ft 

[Ttkirati* duuitt* Aiwa Vki otOcT to d^l 

d<m. quod {T«d.clDa Alrau< olua cj ti:* rcisfUisl Jclxa d* O.'urry 
|.nwsti4A DMtnia ai'cvd^.a*. srtTTQ m ofwot U. d* t^c^. S&ciiU it prov* 
<t {Tkti^sa 1 1 1 •>. utAv to (« tra« tcfSirr vu 

loaltusobUiizsiRoB^osioraiaojiaBti^oa, ib,. bttrr. "Cm i.rtur nsa ta 

l-fopcouit qasotwora. ownTej qoed *0 loco. d<rf<«rat« IX'Q.no. cc^uteti. 

ejns lojnste «rj«T»s *t ( ftf r j ut, p*cBO»Jja xrrboai 
eoua cf qmtf f esrsoon. co* d-d d^b- iSetooco* diaiolToro im* 

snv* rononli ta4UKiC*<oa, et pvtmtu. «( fo^nvrulx d’f^eusntn ^ 

quia td oofcu boo |«t«r«t dmttrto ko qu «rtfr»cb »ua1. 

fcib»ro rJcnrstjnj. »t co», ] usto Apeot^ L'1 «tc« »t d jfuai pCTO cmif cats.” tOm 
)asi.rrsSK8t«Q*apKntibia quota iad- tt« vrcsg'iwr tutut mice* »bat ha 
pi«stihQ3 d«t)i<on«. «i justiCioBi rsem had Ukm hy ^mL-cx*, aad c»t r«> 
troehomur. »!«> Iho Sloot. Sr«»o ha tKUq frota it* eatta ntcrtra 

prUrr *** wf«ml to tn • pTfTicc txnhia. Cuotvd.f’Bce tabepusjsLeU 
Tolm», okCTo ho ittrti£« hM Wptio**- ^y'scocBCoaA.iilK’Q »r>i iatCTd-ct. 
tico rf rhEip’i thfldren h j the fsci Orpea. ‘ IreUad cader tb* N'en-Aca.* 
that rhilip had no Ripenor to treipcnl tcL a. thapv xru.. p. JU. prw *a 
thuua to oheto he could apply (tbL u. aoeocst cl tt-i quarrel, r^twrea jeha 
pvilSI.). de CtOTcr aad ils^ <!• Lav-er. 
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and Bpedally tlie fonner. These forms of heresy had long 
engaged the attention of the ecclesiastical and of the secular 
anthorities. As far back as 1022 a nnmber of heretics had 
been condemned at a synod hdd at Orleans,* and the matter 
had repeatedly come before other provincial synods, some 
of them presided over by popes.* In 1179 the Lateraa Cotmcil 
referred in one of its decrees to the open profession of heretical 
doctrines in Gascony and in parts of the connty of Tonlonse. 
The faithfnl were bidden protect the Christian population 
against the heretics. The property of heretics was to be 
confiscated, and it was declared that their rulers might law- 
fully enslave them. Those who took np arms against them 
were to receive some remission of the penalties of their sins, 
and they were to have from the Church the same protection 
as was given to crusaders.* Two years later Lneins HI. at 
Verona, supported by Frederick I., anathematised the Catbari 
and other heretics, and on the advice of his bishops at the 
suggestion of the emperor, be directed that inquiries should 
be made by the clergy in every parish where heresy was 
suspected. Counts, barons, “rectors,” &c., were to swear, 
if required by the archbishop or bishop, to help the Church 

* Con. 0«« , voL it p <74 t. cnlto.cicnt aliqw. DequituamamcxTr* 

Socond Tfiiuon. nod ounm vnvxvm pnbticn mun- 

* L e., p. 689, 687, 731. nl>o toI t. fTsCent . . . •natbemnb dsceraunns tub- 

345 6, fi6S. 69S. 642 4 heo IX. ud jaorre . oV rub nnathemAta prohibemui 
CaUxtus n rccpe«tiTtl7 pnsideii orer m qnu eoa m domibor. vel in lem roM 
the ejnod of F.tieime (IV. 731) end tenem, vel fovere, toI negobabonem 
the Conncil of Toulouse (V. 345 6) cum eis exercere prxeumst.** SirnHsT 
See ftbo Jlansi, voL zxi. coL 718, peoelbes nre prescribed for sll vbo 
the decre* of the synod at Rbeims euppert them and ** Relaxatos autem 
over which Eugenios HI. presided m se novennt a debito fidelitabs et 
1148 bonunu ac tebua obsei^uu ; • * . ConS 

See also 1 e , col 63Z canon 23 of ciaoenturque corum bona, et hbenim 
second Lateran CoimcU. at prmapbus, hujusmodi homines 

* Manai Con , toL xsu , cbL 231 f. sabjicere semtub ” 
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agnmot berctics and thwr Biipportcra. Tboso disrcganUtig 
the order wore to be punished by excommunication, and 
their lands to bo placed under interdict Cities resisting 
the order were to be cut off from inicreourae with other cities, 
and to be depnred ot their bishoprics ' 

Innocent held It to bo one of his most important duties 
to deal with heretic*, • as bis offleo required of him to main- 
tain the kingdom of God free from scandals • In April 119S 
ho despatched a monk named Iliiner to «sit tho South of 
Franco, and he ordered theccclesnstical and sccuhr authorities 
to help him. lie ordered them m theca«oof obstinate heretics, 
excommunicated by Hamer, to confiscate their property and 
to barn'll them. Shonld tho heretics stay on after Hamer 
bad issued an interdict, the nobles were, as bec.ame Chnstians, 
to deal still more se%erely with them Hamer bad received 
from the Pope fall powen of excommunication and interdict, 
ami ffio pfiacM must coC 6o drspfeascd at strcii seventy, ns 
Innocent was determined to do all in bis power to extirpate 

1 SUa<i Con., roL mi., col STS. tionl mandM* St >cro id eboeirw* 
Deeno at tyned of \eran» 11(1 oruMt boluerunt, kenorc. qociio ebliocnl, 
benUcs. ** Ad b>«. d« cpucopoli con oriolt^ntur. ct »d kbe* nal]«i«eu« u*u 
(die. et iu;‘$e«tion cul(iuu4 ionpcnalx. lOknlur . ubilo eudu cxeonjaunl. 
rt pnncipuB) cjw, (djedmo*. at <)iiili otiene ligandix. cl teme ifconua 
bet (nbicpucopus rcl rpiKOpui,. per ialcrdiclo mlrwa nippjnmdK. Qrl 
Be. Tcl krcbdiaeOQoiQ Bmun. (at per t«« kutria cpia hi* decreUIibuB idbu* 
(lio« . . .** moke hiqoiry rrsudinit toUB doxrnt reoilcBdoin, cel coatrv 
heretics (nd up lotsid be dealt wtih roowoautiooem epucopi puaire aefi. 
by (be bubpp Befusal (o take on leient reeixtcatce , Bbaruin careel 
oatb ***upentitioiie donmabili ** to rommerao cicitatuui, ct epucopoli ee 
■office far eondemnatiaa m on novent disiutate pnvmdoin ^ 
heretic. “Stetminus loBOper. ot * Reg U S3, fth May llfiS “later 
comites. boronee. recteree, eenfuloe. Bolbntudioea acetrM ilia debet eeae 
acitatma et aboruoi looonisii, |tat* prceipuo. ut eapiomu* rulpeeoloa 
commoajtionnn orebiepiBcoponisi et qoc mohuatur rtaeoa, ponuai detoe. 
episcoponun, przstitoeerporaliteriarB tin. Bprciee qoidein habestn direnos, 
mento pronutlant, quod la osuubu* Bed caudoi od lancea eoUigetaa, qua 
prsdietia fortiter et eSeociter, eim de rorutete oOBremuot in idjpeuin.“ 

•b eiB faenot exinde reqouili, ec«Ie- • Reg IX. SOS, sotb Pecetnber 
Sam cootra bnetieoe, et eonim com' IRM (e^ lOSO O ~Cum igilof, ex 

pbcea odiarabont, et (tudebuat bona tojuDCto nobi« oCcIo, d« regno Dei 
fide, jtixte effiaom et posee Buinti, eollegere (coodola tejieamnr, et quan- 
eccleeiastJce Dmiljter c( unpenolta tom posiumos bajay^ood, bettios (te 
(tatuto, area ea qius diximox, execo* beretiea) oppugnore.'' 

VOL. V, U 
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heresy. Any one -who favoured or shielded such heretics 
was also to be oxcornmnnicated and was to receive the same 
punishment as those whom they favoured.^ 

In the Same year ho confirmed orders issued by his legate 
in Lombardy forbidding tho admission of heretics to any 
dignities ; nor were they to be allowed to tato part in elections. 
All podestas, consuls, and members of official bodies were to 
swear to maintain these orders. Li the same letter ho con- 
firmed the authority given by the legate to the Archbishop 
of hLIan to enforce these provisions by excommunicating any 
who might prove contumacious, and by placing their lands 
imder an interdict.* In a letter to the King of fftingary the 
Pope stated the penalties be enforced against heretics (in 
his own territories), and asked him to banish them and to 
confiscate their property.* 


t n«g. I. 84, SUt Arril IISS "M 
btso, Dsbilibui niu pnncipibiu, «om). 
tibul et univcMi b&roaibua «t negiw. 
tibuB in v«atrB proviaeia coaititutt* 
piBcipiends msndaiBUi Bt in rcoo* 
■leocra injusgiDUia p«ee«toruai, at 
ipiM b«nigaa rccipianu* p«nl«r M 
<l«vot<, til eontrs b>r«titoe tem van- 
lit«r et poteoter eaeiettnC. at ad vu- 
dj«tam malefaetorum, Uudem Tero 
banonun, poteatatem nta tra<litam 
pFobentur laodabiliter ezercere, et ei 
i)ui hfcreticonim ab errere too eorn 
iDomti nolviennt reeipiicere, pottquam 
p^ prsedictum fratrern Baioenam 
fuennt ezcommxuucaOoaifl eenteoUa 
itmodati, eorom bona confiaeeDi et 

da terra aua proeenbant, et ei poet 

interdictum ejue in terra ipaonmi pne- 

cipee chnetiannoa. . > . Dedimue autem 
dicto fratn R. libeiam {acultateia ut 
e09 ad id per ezcotnmiinicationie eeo 
tentiam et interdictum terre appeUa- 
Oone rerxiota compellat, nee TOlumiis 
ipeoa sgre ferre aUquateniu vrt moteeio 
ei eos ad id exsequendum tain dietncto 
compelli prscipimus, cum ad ml 
atupbue mtendamua uti eeventatie 


ludieio, quam td ezi^tptndoi bare- 
tieoe . . '* Receiver* ud {treuren 
of heretici are to be detlt with u 
aeverety aa heretici by the Popt'l 
legate. 

• Bee 1. S98. I5th June 1193 Hii 
legate in Lombardy “initituit ut de 
Otero haeretici ad eenoba et digbi- 
tetea LombardiA nut^teuut admit* 
tantnr nec aligendi abat a» arbitniun 
cooferatuj bee m ebgeadja peraonia 
•deaa vocem dabeant a 1 ><luamobtisHe. 
Ad id autem aervandu™ u» posterum 
poleetatea, conaulea, conailia Lom- 
bardiB aatnngendol cunetituit jura* 
tone cautione et te ad /eoipienda jura* 
meat* eorum ,n quibuadam civita 
tibua deputavit. indulta tibi (the Arch- 
biahop of Alilan) bbara facilitate cou- 

eorum icterdicti aentefltiia fenendi 
TIteae orden were conlnned by the 

Pope. 

• Reg. Iir 3, Jrd October 1200 In 
• letter of the previoua year {Reg HI ■ 
SStli March 1190) to Viterbo, m tho 
papal temtonea. Innocent bad directed 
that not only beretica but all who 
favoured them in any w *7 were to be 
punished. They were to be avoided by 
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Petummp to Innocent s action with repnrd to hereby in 
rnnee, wo find tint for Ecfonl jc-irs ho cndo-iAOured to deal 
with the heretics of Toulonse and of the nciKhhounnR distnets 
througli their rulers, hut relatior^ heenmo more and tnoro 
strained In 1207 Itijmond, tlio Count of Toii1ou«c was 
eicommonicafed by Peter of Castelmu tlic papal legate, 
and Innocent wrote the connt, endorsing his legate s action and 
threatening to take away linds held by him of tho Church, 
and to summon the neighbouring pnnccs to take awav bis 
other lands ’ A few months later, 15th Januarr 1208 Peter 
was murdered The I opc letmg on suspicion of his com 
phcity, agam cicommunicaled ibo count, and a crusade was 
started against tho heretics* Innocent also authonsed the 
seizure of his lands by any Cathohe, subject to tho rights 
of the overlord The Pope had before this made sescral 
ineffectual attempts to get Pliihp, King of Fnnct to take 
tho matter up, but Piuhp was not prejured to run i ny n«ks 
with King John of England still on his hands, and he esen 
attempted to hnut strictly the number of crusaders from 

*U Any «o« ef h«r««7 prrMmtoKfB (entrant tvtinenclo • bl 

ipto facto lolaoiK oad ocapoblo qtiucunquo term de tiui pelcrunt 
of holding pablic ode* and of ginng ovcvporc 

«v)dcec« nor could luch • ODO inhcnt. * Jteg \2 cot IS3T D not 

In addition to other fantlliei m datod but aometimo brlor* the middle 

temtonea the r propertf to be of Sfarch I'OS Although the Count of 
confiscated lonooeat aUo directed Toulouae wM al/eadj excommunicated 
that atmilar prnalt ea abould be tm ;«t quia tonen errtu ind cut morUa 
poaod claewbere b]' the aecular powera aancli Tn (ft Peter de Cartcloau) 
Failure to infiict tucli punuhenrat praeumilur rate reus ob bane 

would be dealt with by eccira att cal quoque cautam anatl ematiutum eum 
punithraeott. The }utt ficstion for | uUice nunt etia auclontate apoa 
such seventy was that beret ea Dri tol ca denuht etis ab eo intenn absol 
Filiujn Jesum Chnatuia ofTendunt • utoa et cuihbet cathol co viro Lcrre 
cap te nostro quod rat Chnstus eeele aalro jure domiu pnne palis, non tolum 
a aatico dobect d strict one prccidi et persccui personam ejasdem verum 
bon a temporatibua tpol an cum lenge et am occupare ao det acre terrara 
a t gravius ctemam quam temporalem ipaius 

licdore msiestatem In October of tbe same year (Reg 

‘ Reg \ e? 29th May 1207 (col M 158) Innocent announced that 
1163 C) W th regard to re gbbounog crusaders against pro» nc alet hare 
pnncea tha threat u univers a or t cos were under tho protection of 
cumpos tis pnne pOius injungemue nt the Church 
D te velut n hoatem Chnst et Fccles K 
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Ills kingdom, but bad to withdraw his orders m view of the 
popular enthusiasm.^ Ho also took exception to the Pope's 
orders regarding the count’s lands. 

After the conquest of Baders by the crusaders, they be- 
stowed it on Simon do Montfort, their leader. This grant was 
confirmed by Innocent, who also gave orders that each house 
should pay annually three dcnani to the Holy See as a sign 
that Simon de Montfort would maintain them in devotion 
to the Holy See and to the true Church.* When later on he 
was pressed to agree to the confiscation of all the lands of 
Raymond of Toulouse, he refused on the ground that he 


had not so far been convicted 


1 l.ct«en el Pepe to Philip Ao;iutn* 
celling OB hm to luppreat hotmy in 
Leaguedoo Bog. VII 79, col atS C. 
S8th S {»7 1204. Icmooone iintu tb» 
king if the noble) or citiee will net ej*ct 
the beretiet from their Uadi or recciee 
nr favour them “ipeoruni boaa cos- 
flKee, et totara tenem eorum domeiuo 
regie non diflcrei eppUcare.” 

Beg VII. 180, 10th Jeauery I20S{ 
Beg VII 212, 7th February 120$ i 
Beg X 149, «ot 1297 D, ITlb No- 
vember 1297 In thu laet letter tbe 
Pope directs “ lUa vsleet remiuio pec 
cetorum qusm he qui Uboreot pro 

Beg XI 28, col 1338 D. March 1209. 

Innocent calls on the king to punish 

the murder of the legate and to 

add, to the eword of the pope, hie 
sword ** quern ed vindictam male 
factoruia, laudem vero bononun a 
Domino sccepisCi, gfadio nostro juege ** 
He directs him should the Conut of 
Toulouse not repent, to dnve ont 
the count and those who euppmt 
him, and to replace the heretics by 
CathoUcs. 

Beg XI. 229. 3rd February 1209. 
Innocent begs the King of France to 
appoint some one to lead the crueeden 
For Philip's refusal to take pert m 

this crusade see pehsle, ‘ Catalogoe dcs 


of heresy. Innocent, notwith- 


Acles do Philippe August*,’ p 512, No. 
1099 . aad for bu attempt to limit (bs 
number of cnisadera. lee Vie aad 
Vaiesete, ' Histoire OsnoraU de Lea- 
guedoc.’ ed of 1879, vet. viu 142. 
For Phibp’i objection to the eoa. 
fiscatton of Baysond't Uads, loe 
Debale, le, p 512 f 1085. Philip 
wntes. ” De eo autam quad vea pte- 
diet! comitis tetram espoiutis oecu- 
paetibue, tciatis quod a Tin* litteratii 
et lUustralis didirimus quod id de jura 
fecero non potestis, quousqus idem de 
heretjca pravitato fuefi* oondemp- 
Dstus Cura autem lade coadempnatoa 

debetM et mandare ut tenam 

trura pcrtinentem.” 

* Beg. Xn. 122, I2th November 

1209 Innocent confirm* the decision 

of the chiefs of the crusading arinim 

and of hie Icgalei. to confer Csrcas- 
aone and Bourgea on Simon de Moat- 
fort "tibi et hicredibus tins m fide 
catholics et devotions sedis apostolic* 
pennanenbbus auctantate apostaiica 
confixmamus.” . . . The Pape further 
directs payment of 3 densni yearly for 
each house to the Holy See, *' Ad Indi, 

^loetolion eedis et sancta rtligione 
conservtre disponae.'* 
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standing his treatment of the Count of Toulouse in 1203 
in connection mth the murder of the papal legato,* jet 
had doubts m the matter,* and was di'inclined to prc«s 
matters too far, but the more \iolcnt partx m the Churcli 
prevailed, and at the I^ateran Council of 1215 tlio lands 
already taken by the crusaders from heretics and tho'se who 
bad supported them, mcluding those of Kaymond, Count of 
Toulou'e, were made over to Simon de Montfort “ut 
cam teneat ab ip'is a qmbus do jnro tenenda ost,” thus 
resmmg the rights of the suzerain, tlic King of France. 
Fayniond was depnved of his lands, as he had failed to 
deal with heretics and “rupfanos.”* A decree was also 
passed regarding heretics generally, provnling for the con* 
li'cation of the property of any convicted of heresy or of 
failure to deal with heresy The punishment in the case of 
contumacy, to be inflicted by the Pope, was the release of 
Tassala from their obedience, and the lands of the mlcrs 
were to be open to occupation by Catholics who citirpatod 
the heretics, subject always to the rights of the overlord. 
Provision was also made for annual inquiries by the bishops 

1 TttU p 179. nows. •tetu wrvkn. orut • Wrapon 

* Ueg XV. toil JtnM ISIS. mrti* ittixm Nt roaprrtuia, »b »]tM 

cent lo hi* legate*. *' Licci n*iaiuiK]i>i doraiwo. q\<Oil atiqu* gnre gemt, 
ToIOMnue comet u multu coo(r% perpetuo iit rxcluius.*' an ftCow&nc* 
Deum ct £ccleia»ni culpabaii ut io being pvrn lum and prertson being 
ventn* . . . quia tamen nomdOBi eet mailo for bia wife “Totn eero terra 
daninatut de hieien vcl de neoe eenctu quatn obtmuentnt crueuegnati ad 
Demons Fctn de Cartronoro. elu de rennie bsreticoe, eredealee, et faototea 
nUa ut velda mipeetua . . non IntelU ee reeeptom eorum, rum Monte 
gimua qua rationo poceemui edhne Albano. atqin Toloea, qus tnagu 
all! eoncedere terrain cjse, qus uba hsreOca Ube corrupt*, dimttatur et 
vrlbsredibua euu abjudicate oou c«t ” eoncedator (wlro per omnia catholi* 

* Mann Con XXII , caU. 10S9 coram Jure nrorum. mulierum, et 
and 1070 Decree paased at the eccleuarum) conuli Montie fortit evto 
Lateran Council of 1215 regarding etieauo et eatholico, qui pine cetertt 
AlbigensiaQ territory, “xacro cod in boo negotio laborant, ut earn teneat 
eultoeoncilioitadcuamiisprondeodniii* ab ipus a quibus de jure teoenda eat. 
ut Itaymundua Tolocanoa come*, qin Reudua autem terra, qus non fujt a 
culptbUs repertos eet m utroque {>4, cracceignaUa obtenta. euetodiatur ad 
aa regard* heretics and “ruptanoa" mandatum ecclc*is,’* lo provide for 
ID Ibe Itarbonne provtneo), nec unquaia tbe jroung son of the Count of Toulouse 
lub ejua regtmine terra poesit id Cdei as might hereafter eeem expedient. 
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in any parish •where bercBy was auspectod.^ The Lateran 
Council of 1215 thus ratified the action already taken in 
the Albigensian Crusade. 

It will be observed that Kaymond of Toulouse was not 
deposed for heresy, but for his failure to suppress heresy, and 
the suppression of heresy was declared a duty incumbent on 
rulers ; neglect was punishable by the loss of their dominions. 
Heresy hunting was also now made a duty incumbent on the 
bishops of the Chnrch. 

The principles were those on which Innocent had acted 
thronghout his pontificate, though he was much more inclined 
to mercy in giving effect to them than the more extreme, 
and possibly even than the majority of the clergy. 

The exercise of dircot temporal power by Innocent was 
confined to Italy. We shall deal hereafter with his demaniJs 
based on imperial grants, and need only refer very briefly 
to his one material reference to Constantine’s donation. 
This was in a sermon on 6t Sylvester’s Hay, and we may 
nssumo therefore was pnmanly intended for an Italian 
audience. He told how the Pope, St Sylvester, had cored 
Constantine from leprosy at the time of itis baptism, and how 
thereafter Constantine had made over to the Boman Bee the 
city (Home), the senate, his subjects, and the whole of the 
West, and had then retired to Byzantium and contented 
himself -with the empire of the East. Sylvester, from reverence 
for the ecclesiastical crown, or rather from humility, would 


- Mann Con., vol zxii . cd. SS7. 
Canon 3 lajra down, *' Si veto dooumu 
temporalia mquiaitua et monitua ab 
S^leaa. terram auam purgare nag* 
lazent ab hao hwrebca loditato. per 

vincialea episcopoa ezcominvulicalionis 

nnculo innodetur. Et, al aatiafacere 


vaaaalloa ab ejua fideUta 

absolutoa, et ten-am expo: 

occupandam. qui earn 


(tone ipae 
denimcwt 
t catbdlicu 
tlenmnati* 


hipreticia ains alia eontradictiona poas 
dmnt, ol in fidn puntate eonaerventj 
aalvo Jura domini pnncipaliai dua* 
■Dodo fuper hoe ipee nuUtun prEXtel 
^ataculum, neo abquod iispedunenttun 
opponat ; eadem nihilo nucua lege 

donainoa pnncipalea.'* The deerve 

furiher pjovidea that evei ,7 arcbbiabi^ 
and biabop wu personallj to make 
inqmnaa yearlj in erery panah from 
which heretica were reported. 
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not accept the crowo which Constantino had offered, bat u«cd 
instead of a royal diadem the circnlar orphory It was in 
virtno of his pontiDcal authonty that the Pope appointed 
patriarchs, primates, metropolitans, and other ecclc«iastical 
dignitanes , while m nrtoc of his royal powers he appointed 
senators, prefects, jadges, and notaries ^ In view of the 
interpretation by Innocent of the donation, it is smpuJar 
that he shoold apparently never have made use of it in patting 
forward tcmton-il claims 

Besides lands directly snbjcct to the Pope’s temporal 
power, there were many countries m which the Roman Church 
had at one time or another claimed feudal supenonty for the 
Pope Innocent was carefol to claim any “ censos ” to which 
he might hold the Pope to be entitled,* but it was principally 
in the case of the Sicilian and English kingdoms (after the 
BoiTcnder by John) that be sapported his action, as jostiCed 
by his fendal supenonty * In both eases it was of importance 
to the Cbnrch that no assistance should b© pven by the 

'M P col^SI S«rmeoM rfttaa, &«Iait Qlaia Trnira 

d* BAOcti«. S^rmo S*TI (a D Um«e rr« djadem«t« rrpo vtitur 
Streitn Ponudeii St^si ** Pal •onfnrta arcuUn Ex auetontata 
ergo n SJTMUr Saeerda*. Don telon t<oo(iSeali eooxtKat ratnanhaa pri 
iBagno*, wd maxiaos. ponOficali tnato*. artropobtasoa, at prraulea , 
potertata ftiblifDU XUioa •x potaatata vrro ivpalj, KDatora*. 

Ticania, qn Mt *Il« rfjnm . pnrfaoloa JocLcaa rt taballionea (n 
•eoDsdoiD ordioem SlcIcKiaadacli ' ot abtmt. JlorDasoa ita^ua pontifx in 
rpintoal ter pomt lotelli,^ djctom ad tis^ruo mparu nbtur reirno *t in 
ipsom at raccenem illiue. qood ait n^om pontiScu nUtur milra , aed 
beatus Petrol apoetolue pnenoa et nulrs aeroper ntitnr at obK^ue . rrfno 
prreeipuoa prcdaoeaaor ipaorum *\oa vero. nee obique noo aemper, qtua 
eatia genoa eleetaa, regale aecerdouma pootiGcaba auetontaa et prior eat. 
(tPetr 2}.* Hca arum elegit Donunoa. et dignior et dJfuuor quam ua* 
ot eseeot aarerdotea et ragea. Vam penalia.** 

Tir Constanunua egregiua iraperslor. Beg I 443 llthDecemberllSS. 

ez revelatiooe dinna per beatiim Sil iDoooest raqared from tbe Ring of 
veatnim fmt a lepra m bapbamo lOtiB Portugal the pajment ot the “ consoa ** 
datos, CTtbem panter et aeoatcmi emu doe and eoDclades "quanto fortioa 
bomuubua et tbgmtatjboa ama. et peecare eidentur quJ ejua qme caput 
onme regnuzD Occidents ci tradidit cet ommmn et magutra non aine 
et diffiiHt tecedens et ipee STuntiom. prsauroptione aacrilega jura inradere 
et regDum aibi retinens Onentia. Coro- son fornudant ' 

nam »ero eapitia am voluit Ob coo ' We are not here dealing with the 
ferre , eed ipee pro reTerenba clen ezereiae of feudal powera in the papal 
ealia coron* vel maps humilitotja atatea under the Pope « direct control 
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kingdoms con«jn«J to a hostile emperor, aad caa aader- 
stand Innocent’s enthnsiastic acceptance of John’s smrendcr, 
inspired hy the Holy Spmt.* Later on, after Bonrines, the 
Pope’s position as overlord gave him a legal standing vrhen 
be intervened between the tmp and his barons, and finally 
declared null and void the provisions of Magna Carta.* 

As we have seen,* papal support had been forthcoming 
for John in lOOJ when war was threatening between Philip 
and John, hat it was now far more snstained and emphatic ; 
and no donbt this xras partly becanse John had become a 
vassal of the Eoman See. Moreover, after John’s snirender 
of his kingdom to the Pope, we find not only Innocent bat also 
the barons and John niging this as a groond for papal in- 
tervention, and the feudal relationship was clearly treated 
by all parties as an important featore of the situation. Louis 
In his statement of his claims to the Engli-'b Crorra referred 
to it, but denied that John was Richard’s lawful successor, 
and argued that in any ease the surrender was contrary to 
his oath and made without the advice and consent of his 
barons.* 


» r>f XTL T9. 4m JnJy ISIS, •pj 

John hu cf his 

mni IreUod. *‘Qai> vnna t* 
doruit. qmj indoxit (u« Spuitns (Dv 
diTinu*.” 

* rt u diSrult to uadnrtud lano- 
c^t's fulur 0 to vocixre ba-elf opmuvt 
na ttUianro of John tnth the EnirtTor 
Otto epftinxt Fiuce tn ISl* Bod 
Boaviseo been • Fiench defrat. it 

eeema Ter^ tmlihelj thit John wT.iild 

h»Te continued to cnbrnit to the 
pepery. Vnlortnnetclj. the TCfT^ler 
fof 1514. vhicb mi^fat hete thiown 
eome light on the nib]ert. hu not 

* Seep. IfiJ. 

* In Snp.. TOS-6. l»th Btreh ISIS, 
before Mtgse Carte wai signed, tnno- 
coot expreared his regret at hearing 
of the dige i e nu e a bettreen Johi, and 
aome of his magnates, and at the ectaon 
taken by the latter. ** ICe tgitvr 


rpsne lae., .Tohn't) bctrrzm geepoatnm 

gedif^ Noe. rmnee conspiratioare ct 
conitD^honee gsvenmptM a tenpere 
eobortB disrordiB< mtttf regniZEn et 
cecerdebns. apoetolit^ denunliamns 

aortmtate oaseataa. M p«r cxerm- 
iDiimcabms eenteetiam inhibmna. ne 
tahe de erlero pnMomantur. tot 
Dcoendo pmdenleT et eiScariter in- 
dotendo. nt pec mamf^ta derotioius 
et hamDitatM indieaa ipsum regem 
Tobss jdacace et leecnniLare eoretis. 
eahibrot e a u eemtja conaueta que Tta 
et pnedmesonn Tortn nbi et Rui 
pcvdenoeonbusiiEpendiftia. Acdeinde 
ei qmd ab eo duxentis postulandnin 
nta xneoleater. eed erzm rerormtia 
uagOoretis. regslem ei eomei-rantee 
hoaorem. • • .** He proce e ds to implore 
the hng that “ era (».».. tie magnate*) 
benipne pertcartet, et justas petitioufa 
ttatraa dementec adaittaU’’ (See 
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Important, however, as the feudal relation may hn^o”! 
in the case of rngland, it was not on It that the Popo mainly 
TcUcd. Even 7.1vcn h® declared nnll and void the provisions 
of llapna Carta ho cave his orders as near of Christ, and tlio 
disregard hy the barons of the papal rights is only ono of 
Bevoral grounds for tlic orders ho passed. 


•I<o Sui>. No ISr. il4tr4 Slh NotfmWi 
1214, and No SOS dalad lat Aptil 
I21S lo tba Uttar Uttar ba d>n«t* 
thoEnglirh magnalra to (kaaoutOKO 
tlu« {or tha army vhieb John took lo 
Voitou in lilt I Bnidra tViO 
rr(«rrne«a by Ikn Topa to John a lur 
rrndrr of bi* kingdom (14. Rymara 
” Ftrdara,' toI I 1. HO), it U alao ra 
forrad to by tba baroM «hrn arcking 
the Topa'a aupport againat John— *Wa 
iUucUik iQ a ktwr to John 
aoma time ut 1214 (l« . p 120) 
OotbaSktb SUy ISIS (l.«.p ISS) 
Jeha amta Toooeant aomplaining «{ 
the behaviour e( (ti« cnarntua aod 
barotu of EngUnd. ^Kil« t>i« Areh* 
biihop o( Caotrrbury and hi> nUragaaa 
had dirrtgardrd (h« fopa * ordm to 
aanit him, all ihu eetviih'tasiliag 
that ” Not vno, altendmloa prrmim. 
awcabamua nottns ^uod terra nottra 
patnmoxuuTD rrat beati rrtrf . el vaD 
da beato retro, et ercUaia Romana. 
«t da vobu tenebamul " 

On tba I3th June (oQo»iag. John 
ogned the Itagna Carta, and aevanly 
one daya UUr, on the SStb Auguat 
(p- 136), Inoooeot lanied tui bull 
deaouneiQg it among other things aa 
“10 apoatolieee aedu centemptoni ” 
It ts not aa a mere feudal lord be 
caticeU It, but •' Quia rew nobia a 
Domino dictum eat in Fropheta, Con 
atitui to super gentea et Kgua, at 
errUaa et deatmas, ut »di6cea et 
pUntes . , . noa, tents ttabgaitatis 
andaciam dusimuUre nolentee, m 
tpostoljcao aedis contemptnin, regalia 
]iina diapendiuiD, Anglicans gratia 
epprobnum, et grave penculura totiua 
negotu crucifiu . . , ex parta Dei 


Omnfpotentia auclorilate r^uoiine 
beatonim Frtrl et Fauli, apo<lo(orum 
ejiM ac noetrd da rommuni fratrura 
noatrorum coniilio. rompoutioneni hu 
J ■•inodi reprohamua rub inter 

ininatMAa anathematU pro) vbentes, no 
dietua Rez earn oWrvare prrsumat " 
On tiM asms day he aUo vrota to the 
barons of FngUnl that lb" king had 
been prepared lo do juatieo “la tuna 
auA vobi* per pare* vesiroa T»l 
eoram nobia ad quoa hujua raius Judi 
eium, ratione doiruruii pertinebat , , . 
VoiU. ram cucbl brrua dignall fueritU 
aereptare, ad eeatram auJientian ap. 
peOavit, aeipoure aa regnum, com 
omni honor* aa Jure tue> apostobes 
preteetioni euppotient , pubUed pm. 
teatanda quod etun e;uvdem regn! 
domituum ad Romaaam aeelenam per. 
tineret. Ifoe aee poterat, eeo dabebat. 
quiequata da (Uo in neatrum prrsu 
dieiucn Immutare Cum HU Igitur 
romposiUo qualia qualis, ad quam per 
vus at melum mduxielia eundem. Ben 
aolom ut Till! cl tuipis, rrrum cliam 
lUicita rt in»7ua. ut menta sit ab om* 
Tubua rvprnbanda. maxim) propter 
modum 1 noa qui tarn Regi quam regno 
tenriaur et spintuaUter et temporaliter 
provjdrre" direct* them “ut rentmcietu 
eorapoaitioiu hujusmodi . . . ut idem 

Itex, per eetpeum benign) toncedat 

quicquid de Jure fuent concodendum t 
ad quod etiam noa ipaum efScaciter 
induremua. Quonism, ocut nolumu* 
quod ipM Rex fuo jure pnvetur, ita 
solutnua ut ipeo a gravamise veetro 

Innocent before the end of the yvar 
(Ic. p 13g, the date u not given), 
wrote regarding the failure of the 
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Innocent ■was not a man to throw away any weapon which 
might some time or other prove serviceable, bnt it was on his 
powers as vicar of Chnst that his policy seems to have been 
based, and as wc have seen, his claim to a right of intervention 
in case of disputes gave him ample opportunity for the exercise 
of those powers. 

Archbishop of CftBterburv snil ■omo Anglorum eruce iignAtam ot vsu&tluni 
of hi8 suRrftijana to give proper support Botossas ecclssis perwquuntur ; mo. 
to JohB. whosa kingdom “ad Bo* l■eatoa ei regnum auferrai quod »d 
manam ecelestara rations domiiut per Bonanam acclnsiam dignoecitur per- 
tinere dinoaoitar.'' tioere ” 

In the tame letter he gave orders to Louie, in a letter to the isonaeteiy 
ezcommunjcate the diaturbera *' Begia of Canterbury in 1216, reprodudog hia 
ac regm AogliiB “ aloeg with their argumestt before the aatemblj- eon- 
acooraplicet and lupportcri (fauton- vened at Ilelun in Apnl by bit father 
but), and to place their landt uoder <I«, p HO), after denjing John any 
inUrdiet right to the tuccettioa, dealt vitb tbs 

On the 16th December 1219, Inno aurreeder of the kingdom, "Ad hoe 
eent anneuaced the ezconmuaioation enin prafatui Johansei in coronations 
of a eumbor of the baroae by name auS eolempaiter, preut aient eit, 
Ib thie document (1-e , p UO) be men- juraaset, se jura tt coseuetudinee 
tiens that tbs ezeemmuaieatioB took eccletiset regni Angbn eontervttvum, 
place at a general couacii (i-e , tha cooira juramontun tuum, absque 
Ltteran Council of 1219), at irlucb eenailio cel consensu bareaun tuorunip 
“ezcomnunieavimua . ■ ■ baroaea ideia regaom, quod semper fuit libo* 
Angka cum adjuterfbut et fautonbue nun. quantum la ipao fiut, domiao 
cuia, qui JeLauaesn lUuiCrem Begem Paps eubjeiit et facu tnbutanuai.*’ 
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CHAPTER n. 

IKVOCEVT ni AKD TIIE EMPIEE. 

Wf Invo dcilt m our last volomo with the relations between 
the pipacy and the empire down to 1177, when Fredonck, 
m the Pcico ot Vcaico, recognised Alexander III as tho 
legitimate Pope Tho Pcaco of Venioo ended n long chapter 
m the history of the relations bctsieen tho popes and the 
emperors, beginning with tho dejKisitlon of John XU by 
Otto I in 0G3, and endmg with rrodcnck. s nnsuecos ful 
attempt to base a disputed election decided by a council 
summoned by the emperor 

In the thirteenth eentorj wo shall find the empire on tho 
defensive, except during tho last stages of the struggle be 
tween Fredcnch 11 and Innocent IV The emperors no longer 
claimed special powers in relation to tho Church, save so 
far as their duties as '* advocatus *' might entitle them to 
make demands on inhabitants of the papal states But wo 
shall find tho papacy pressing ever now tlavius to supenontj 
Over tho empire On tho other hand, it was tho acquisition 
of Sicily by Henry VI through his mamago to Constance, 
the sister of WilUani I , and heiress to WiUiam II her 
nephew, that forced the papacy into .a Ufo and death 
struggle with the Ilohenstanircn It was this that compelled 
them openly, or secretly, to support tho Lombard League 
against Frederick, n., and finally to call m the hcljo of n 
French prince to oust the Hohcustauflcn from the Sicihan 
kjngdom, and to take their place 
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From the time of Gregory Vli. popes had sought, directly 
or indirectly, to influence the election by the German princes 
of their king, and they had on various occasions confirmed 
or approved their choice.* The papal claims were placed by 
Innocent III. on a legal bans, and they were still further 
developed by his successors. In the course of the thirteenth 
century the papacy claimed the right to forbid the election 
of persons they considered unsiutablo, to examine the regu- 
larity of electoral proceedings, and to decide when there was 
a disputed election which candidate was to be preferred. In 
one case, at all events (that of Henry Raspe, the Landgrave 
of Thuringia), the electors were told by Innocent IV. whom it 
was their duty to elect. It was largely owing to papal in- 
fluence that, m the course of the century, relationship to the 
last ruler was treated as a senous objection. Before the 
thirteenth century there were only two cases in which a 
successful competitor for the triogdom did not, in part at 
all events, owe his selection to his near relationshifi to 
the king ho succeeded.* Claims were gradnally developed 
by the popes during this century to a right to exercise 
imperial powers during a vacancy in the empire. These 
claims were not acceptable to the majority of the German 
princes, as will appear in the course of onr narrative. It 
was also during the thirteenth century that the number 
of electors was reduced to seven. The history of the process 
is very obscure, but by the end of the century it seems to 
have been generally believed that the electoral body, consist- 
mg of seven electors, had been established by Gregory V.* 
After peace with the papacy had been restored in 1177, 


* Aa regards Gregory VII , »ee vid. 
It. p 203 tor his iiutruetjras re 
garding the election of ■ mcGeesor to 
Bodolf 

A papal legate teas present, and took 

part m the proceedings at the time of 

Lothair’a election. 

A papal legate waa preeent at the 
Tery irregular proceedings when Conrad 
III. wea elected, and essured the 
/lOMW thaf ihe JVjre wauild 


him After the election he crowned 
Conrad at Aix 

Eugenlua UI. wrote Frederick I. 

approving him ai king, though not 

aeked for his approval by Frederick 

* The two cases are those of Henry I. 
and Lotbair. 

• Cf. 'Do Regiinine Principum,' 
III 19 i by Ptolemy of Lucca (ace 

p. 21). 
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relations between the Pope and the emperor were, on tho 
whole, fnendly , but the question of the nphts of tho Church 
under Matildia legacy was not fettled, and rrcdcncl,. failed 
in an attempt to get Lucius III to crown his fon Henry, 
who was already king, as emperor Tho Pope is said to liaao 
objected on the ground that it was not suit iblc (conaeniens) 
that there should be two emperors at the saino time ‘ I ucius 
was succeeded in 1185 by Urbm III, the Archbisliop of 
ILilan, a llilane«c and very hostile to the emperor A con 
cession rclused by Lucius was not to be obtained from Urban, 
and in 1180 Predenck sought to ohlain his end by declaring 
Henry VI , C®sar, evidently as indicating tlio future emperor * 
By the lime of Urban s death the very senous situation in 
Palestine was known in Purope and probably inHucncod tho 
cardinals in electing ns Pope one known to bo a fnend of tho 
emperors l^cws of tho fall of Jerusalem was received in 
Italy soon after Gregory & accession, and Gregory s short 
pontiflcato wns spent in an effort to unit© Christendom in 
a crusade For this ho was prepared to make great con 
cessions, from the papal point of view In ^ovcmbc^ he wrote 
Henry, addrossmg him as emperor elect of tho Homans, 
evidently to indicato that the papacy would wai%c Its objec 
tions to his promotion * Gregory died after a lew months, 
bnt Clement lU , following the policy of his predeces'or, 
agreed m 1189 to tho imperial coronation of Henry and hia 
wile ‘ Frederick died, however, before this could take place, 

15I Q 11^65 XTU Antu C^On-« 7dl 11S7 Otvgofy 

Undo cam impentof TcUcI ot im • letter to llnuj " Gregonua 
pet\ftU beD«<lKUosw s>,bUiBkT«tar lex £l>o lU nneo Slustn lep el««to Ho- 
tur papit reepondiue n conAo quo- nasorum imperaton 
ruradam pnocipunt cl cardmaLuia * M O IL Conit I 1,0 3*1 
non ease convemens dooc impenilorec lOth April IISO Letter o[ Fredrncle 
preesee Homano impeno 11 O Bee I to nemenl lit Ex 1 ttene 
xs S nularly Arnold ol LubeeV (u II pee fidele* nunt oc noctioe % 

D «b»t enim cpLcus non poM c mnl uneOtete reelrn nobie tmnanu*!*, 
duos roperstores regnare neo Slum el «x verbu quo »l> ojo eeslro nod e 
fmpensbbus msignen nm •• IpM nmltnleUoiimus psrttametprompUm 
pnus depoeuuaet an tno veotro eoiuutero eolunlotem, 

• See on the subject Toche Heat pmUleeto filio nostro U iUuatri 
nch aT Erste Beings II Romsnonim rep ougusto luequo nobi 

’ SL G H Const L III S9lh Iwsirae eonsortj kanssiine vjdeJcel 
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and Henry was sole eraperor when crowned by Ccelestine in 
1191. 

Before Henry’s coronation as emperor, WilLam II. of 
Sicily had died on the 18th November 1189. Homage had 
been given to Constance about fifteen years before this in 
case of William II. leaving no direct heirs,* and after his 
death some of the barons, including Tancrcd, a grandson of 
Eoger II., but not by legitimate descent, held a meeting at 
Troy and offered the ctowh to Constance and Henry.* Mainly 
owing to the opposition of the chancellor, Tancred himself 
was mduced to accept tho throne, and was crowned in January 
1190 at Palermo. Clement appears to have favoured Tancred, 
hut did not actually invest him with the kingdom. 

Clement died m March 1191, and was succeeded by Cffiles- 
tine III. Henry was at this time close to Home on his way 
to be crowned before asserting bis claims to Sicily, both as 
husband of Constance and as emperor. His coronation was 
delayed by Clement’s death, but finally took place on the 
IStb Apnl, after he had made over Tusculum to the Pope, 
as required by Ccelestine.* Immediately after the coronation, 
Henry proceeded to invade the Sicilian kingdom, notmth- 
stan^g the Pope's opposition. The expedition finally broke 
down over the siege of Naples. Henry bad to return to 
Germany owing to troubles there, and Clement at last in 
June 1192 invested Tancrcd with the Sicilian kmgdora. 

Tancrcd died m 1194, leaving an infant son as his heir, 
and by the end of tho year the whole kingdom was in Henry’s 
possession, and ho and Ccmstance were crowned at Palermo 
on Christmas Day. 

A few days later Heniy accused Tancred’s famUy, tho 


filjd no!Ttro ConfitAQt^a RomAD^um 
regine augusM, nuUo medjimto dntao 
vel jznpddimezito. corooAm tmponezidj.** 

Similarly lo a letter of Henry'e. dated 

ISlh April (No. 324). 

1 See on the aubjeet of th« nght of 

inheritance to WiUjun. Haller id his 

‘Eeinnch VI. u. die rOmiache Kircbe,* 

MJ 0 O., voL xxav. p. 425 f. 


1 Seeic . p 647/ 

• The Borrender cl Tuaculum had 
been promiaed id 1189, and ve do cot 

know why n German gomson won 

In occupation The Pope, himaelf 
a Bomao. handed it ocer to the 

Bomanj, who at once destroyed it, 

and treated the inhabitanta with bar. 

borou* cruelty. 
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Archbishop of Silcmo, and others of conspmng against him, 
and they were sent in custody first to Apuha, and later on 
to Germany. There was a second and % cry ecnous conspincr 
about February 1197, which was pat down with great seventy 
and cruelty, even persons impnsoned m Germany in con- 
nection with the first nsing suffenng for a second nsing in 
which they could not have been implicated 

In connection with Henry s coronation as emperor in 1191, 
it IS worth noticing that Innocent III in his ‘ Delibcratio,* * 
drawn up \n 1201, makes a eoraewbat ob'cute reference to 
the behaviour of Henry at the time of his coronation, 
seeming to imply that Henry asked Co-lestme to invent him 
with the empire According to Innocent, Henry VI , having 
at his coronation received th© crown, withdrew, and after 
going a short way (ab^iuantulom absces*i«<ot), retumed (re- 
dicns tandem ad so) and sought to b© invested by Cerlc^tine 
with the empire by the golden palla (per pallam auream) * 

Henry made a senous attempt, which at one time seemed 
on the point of succeeding, to make the succession hereditary 
in the Hohenstauffen family He pot the consent of a number 
of the German pnnees, but was strongly oppo«ed by AdoU, 

I Tba Delibnaba (Hrg d S nrat c’I'Urw meptoaevu. k bona 

wu k document drawn op by innocent ineiDonr CcFlretine prrdeccMOre 

HI in irOl, in which he eonsdeml ooetro. poet >u«cept«ro kb ro eoro- 
the eUimf of Philip of Ewkbik, of Oktn. euia khqukBtuloni kbeceesueel. 
Otto of Bninewick. knd of Tredenck redwne tuideni kd ee, kb ifoo de 
n to the empire, knd fineUy decided impeno per pnllem korekia petut 
to support Otto InTTsUn ** 

' Beg d h 29. col 1033 **In Tbe correct iDterpretktion of the 
tercet kpostobca pcdu diligenter ct pkswge bu been hotly disputed be* 
prudenter de unpem Borakoi pron tween CkUer (nds ospwcikUy toL xx 
■ lone trscUre, com imprnum ookCktor of the 'Hutoruche Viertel Jshrschnft.* 
kd earn principahter el finkhlcr pert, p. 23 f ) kod Tkngl f ‘ Sitzuags fccnchto 
cere pnnapsliter, cum per ipskm ct dec Prcussuchen Academie,’ 1919 No 
propter ipekmdeGrceUBttTkiulitum. SS). We here kdopted in tbe text 
per ipeam translstionia kctncem, prop. Tkngis inlerpretkUon Whicbecer is 
ter ipeam melius defendentUm . fins correct, tbe import»al point for «ui 
liter, quoniam unpentor k summo purpoees is that Innocent seems to 
ponufico finalem. ere ultunsm tnknua tiest tha empire ss Tibhtfully s fief, 
imposiUonrm promotio&is propne ae and it u imneceesnrv for us to discuss 
cjpit, dum kb eo benedicitur, roronstui, Haller’s interpretation of Henry’s 
et de impcno laresUtur Quod Hen conduct. 
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the Archbishop of Cologne.^ Henry endeavoured to secure 
his object against any Gennan opposition by requesting the 
Pope to crown his eon as long. He was defeated by the 
Pope’s refusal to lend himself to the scheme, and finally 
Henry had to be satisfied with the election by the princes in 
1197 of his infant son Frederick as king. Finally, even Adolf, 
the Archbishop of Cologne, accepted the election.* Henry’s 


1 By th« fnd of tho twelfth cealnry 
the nght to crown the lung wee recog 
nued os belonging to him, end the 
commencement of the king'e reign wee 
generally doted from the time of the 
coronation. The importance of the 
part played by the archbiahop would 
obviouely have greatly decreaaod had 
the lungdom become hereditary, even 
if it had been retained 
* The pnneiptl tource le (he Ann. 
Uarhaeenece, p SS, id DIocb** edition. 
''Annodominiraczeri Iiiperaiorbabuit 
eunam Herbipulii area oedicra qued> 
ragenmam, ... Ad eandem eanan 
ixnperator noruzn et uiauditum decre* 
turn Itemano regno voiuit cum pno* 
cipibtu coaflneate. ut in Rcnanuin 
ngnum, ficut id Francie tel celene 
regiue, iure bereditano regee abi eucce 
dercRt , m quo pnncipee qvu aderent, 
aaseaeum ei prebuenint. et ngillie suie 

legatia auie, iiaperator cepit cum apoe- 
tobco da Concordia agere Tolene quod 

fiburo euum bsptizaret — noodom enim 

baptizatua erat-^t quod m regem 

eSectum habere non potuit. Her cum 

magna mdignatione vereui Sicilinn 
movit. Interea in Theutometa peiti- 
bus, mediantibua Cuonrado llaguutino 

archiepiacopo et duce Buevie Piulippo, 

omnee fere pnncipee preetito iuramento 

filium imperatcne m regem ebgerunt.** 

Innocent refera to thie attempt m a 

letter to the Geiman prmces (Beg d. N. 

33. coL 1039 D, March 1901) annoan- 

cing that ho had decided to recogman 


Otto aa king, and bad rejected Philip, 
Among other reaeona be urged wai 
"Quod pater et fmter ejiu (le, 
Ptedenck I. and Henry VI , the 
father and brother reepectieely of 
Philip of Swabia) vobu imposuenot 
grave jugum, voa ipei perhibete testi- 
monium ventati. Mam ut eietera 
taceamua, hoe eolum quod vobi) in 
•ubetitutiorie unperatone eligendi vol- 
uennt adimera facultsUre. librrtatl 
ot honon veitre non modinua dare- 
garant. Undo ai. nnit ebo patn 
fibua (fe. Henry VI. to Fradenek I )■ 
SIC nunc immediate eueeederot fratar 
fratn (i r., PUbp to Henry VI.), 
nderelur lapenum non az aleotiona 
confern, aed ez tueoeiiiona doban ” 
From the Ann- Colon (M. Q , SS zvu. 
p. S04) It appean that tha Artbbtohop 
of Cologne Snally also accepted the 
election of Frederick It la not quite 
certain whether Frederick was elected 
“in regem” Or “in impcratorem ^ 
(Beg. d M. 23, col 1028 A) The 

latter title would be contrary to all 

precedent, but Innocent speaks of tbs 

election ae “ u impemtorem.'' and 
he was precise in bia vu of titles, and 
very unlikely to have been misin. 
formed. It inuat also be remembered 
that the pnncea wbo elected Philip 

in 1298 aa Hanry’s euccesaor, elected 

him “ in usperatorem.*' 

Sre on the whole subject Bailer 
m 'blittbeJusgen dee Institute fur 
Qaterreichiscbe Geschicbteforscbung,* 
v«d. xzrv., iSU, p. 897 f. and 
«29 f. 
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younstst brother, Tluljp, xcas ou Uis way to bnti" the 
child to Gcmmy to bo crowned, when news reached 
him at llonteftascone m Central Italy ot Henry s denth 
There followed a p^neral n«m^ ajrainst the Gcnr_in*, and 
Philip had to retire hastily to Germany without his 
nephew 

nenrv s de-ith put an end to the attempt to male the 
empire hereditary It wi'- unquestionably a ^e^olutlonary 
scheme, as elections had not m Germany become a merely 
formal matter 

Henry left at his death a widow, Constanee, Queen of Sicily 
in her own npht, and a son not four years old, the future 
Emperor FredencL II The cuna was endertly on the watch 
for an opportunity to pre s its icmtonal claim* The lh*hop 
of F*.nno, 'liter Henry s death, tool measures m tlio March 
of Aaeonn to lecure the cities and co'tle* to the Clmreh of 
Rome C<Ele*tiao wrote approemp what he had done, and 
directed him to extend his action to the whole of the ibirch 
and Rimini, which he chimed as beloapnp to the papal 
'•patnraony ” ‘ Leptes were abo scat at once to Tu«ftiny 
to stir up the cities in Imperial Tuscany apamst the empire, 
and with the a««cnt of the legates a Tu*ean leapie w^8 formed 
for mutual defence and common action m dealicp with cm 
perors, kings, and other potentates Help was al«o to bo pven 
the Pope to recover or to defend his tcmlonc*, excepting 
m cases where the lands m dispute were claimed by members 
of the league The members of the league al«o undertook 
not to acknowledge any one as emperor or king except with 
the consent of the Church * 

wifth^r n»n«r ■ •elntjon i, eom«t earn tlVcto 

cf &<?t, U>«rT f&n btf SM dout^l that K ab usuvmL, ftntaUbu, ci 

Ilrnry dxl atlfnipt (o maX« tb« auc c«,t«LL, llarcb)« ct Ammsrivsbi,* 
c«»*oo fc«r*<litary vUam Y«b*j faoaUs Bcmice 

1 BiVba^^r, * Acta Icnjvru ccclcsia Hcmana surassc&ta pcvslan, 

MS. Tope C\ilcstuw III to the BuHop ol tola Sturctia ad p«lnm«uutD 
of Tefino, I|9* “vcleotee. nt q«od atwtrum ad (<l<iQd) d« lure f*rt net 
per Yoe iBceptum rst, optatum finOoi tecocetor ** 

noetftj etudjo (OtOahir, cLamtMioi • baaUoi (T ) DooanonU dell aotica 
pey apeatohea eenpta manitamlBi, c«&>Utuuooe dtl coaunuM de Ftnaia 

VOU V If 
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Ccclestine died on the 8th January 1198, and Innocent III. 
was immediately elected to anccccd him.* In his view, as we 
liavo seen, matters were best r<^:ulated where the Cliurch 
was not only in apmtual but also in temporal control.* In 
his efforts to recover or to scuo the lands ho claimed in Italy, 
Innocent did not hesitate to appeal to Italian dislike of 
Germans.* Immediately after his election ho sent legates 
to compel JIarkwald of Anweilcr to give up the Jlarch of 
Ancona and the Ttomagna. lie also forced Conrad of UrsUngen 
to give up the duchy of Spolcto and other territories held by 
him. In the case of Imperial Toscany he was very indignant 
with the legates because the league had not acknowledged 
the supremacy of the Pope.^ Ficker has shown in his ‘For- 
fichungen zor Rcichs und Itecbtsgeschichto Italiens ’ how 


X:tl., nth Kevenb«r 1197 Ug« 
trft I« eitta a ii|p<en di TM«ana. With 
regard to the enperor and other au- 
thontioi, it pFovidee, " Et non red- 
piemua ati^uero Imperatoreo vel pro 
mparatore vel f<ge eou pnnelpe doce 
vel marehiene eou nunaura v*I ahum 
quenlibet, qiu pro eii vel ali^uo eonua 
detieat dominan vel sdnuaiicrare one 
ameiMU et (peciali mandato Itomane 

> Gcata vn. and Reg I. I. 

* F»d< p IS8. note B above. 

* Reg. I. 413. A letter to the clorgy 

of Sicilr. novenber 1199 '' Pervocu- 

tionu ohm oUa tuccenaa, dum flantie 

rabie* aqvulonie Colabroe monte# novo 

dejiceret terre motu, et per jJena 
jacentii Apuhs pulverem in traoeeun- 
tmm et habitantium oeuloa auo tur- 
bino auantaret, dum etiam Taoro- 

minitana Cbsr 7 bdia eanguinem, qnem 

tempore pacato iitiverat, evomeret 

cndibua aatiate. usque adoo fut 
Iter mans et term prsclusuni. at 
interjacentis impotus ternpoetatn laa 
tuam matns «d Shoe et flliorum 
ad matrem impodiret affectum at 

naturalis afTeclum fnlerciporet ebaa* 

£«r ■c.lAr .Aqp /• pnnhrby- 


JuJj 1199. To the Poderta and etben 
lo Spoleto. 

Reg n 4, JTth Kareh 1190. To 
the ee&fuls and people of Yeai. 

Reg.J.BSS.eel BU A, Januarji 1199. 
Tetbeclergy.Ae.ofCapua lleexhorts 
them to reiiel the enemies of the ehureh 
"peraecutonbut regni (fe, of Sioilrh 
quj voe. unit haotonut, aervituU sup 
ponere moliuntur, bona dinpere, nuti* 
lare personae et coram vrrtt uxores 
et patnbus fihee et fratnbus dshones- 
tare sorore," and whom the people 
«( the kingdom could easilj have 
roosted " nisi homines regni mens 
effeminet muliobns." 

* Reg I. 16. To his legate regarding 
the Tuscan league, February 1199. 

Don raodiea sumut adnuratione 
cocnmoti ; cum forma coUigatioius 

bujuamodi (fs, the Tuscan league) 

m fdeneque capitibus nee uliUlatem 

oontineat. neo sapiat honestatem. Imo 
cum ducatus Tuscis ad )us et domi- 
uuRi Ecclesiie Rom. pcrtineat, sicut 
u pnvdegus Ecclosito Rom. oculats 
Ode perspoximus continon, nuUam 
Inter sa sub nomine eocictatis coUiga- 

tioncm facere dobmssent. nisi salvo 

per omnia Jure panter et auctontato 

MsmnejL-’fif smAir. “ 
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hrgoly Innocent rcM\c(l old claims lone m abtyance* It 
IS not necessary for our purposes to di'cuss thee claims, nor 
to inquire how far Innocent succeeded It is cnouRli to point 
out that by these claims, more or less successfully asserted 
(m the case of Imperial Tu'cany wo hear no more of them 
from Innocent after 1193), he was the fonnder of the enlarged 
papal states strctclunf* from sea to sea, wludi samved, ssitli 
comparatively few alterations, to 18C1 * Wlille the papal 
patnmony, properly so called, had prown up round Rome 
many centunes before Innocent s ttme, nil claims to lands 
outside this territory seem to have been ba«cd by bim on 
old imperial grants, or on Mathilda's bequest * We have 
dealt with Innocents reference to Constantine's donation, 
which b« treated as conveying to the Pope the whole of tho 
Western empire, but bo never refers to it m any speafic case 
in which papal claims on the empire nro involved * 

In Biuly, Constance sent for Frederick oftcr tlie death of 


* Fieker, •Fof»chung«* « u 

IUcliUg««eh lul •»* ' T«l u p*f 

an 

* tl vM la 1841 that th« r«V«I 

•Utn v«r« Rduefd M th« olU p«ln 
moDj ef ret«r, and to H'O that th«7 
Were cotirelj ebeatbed la the kingdom 
ol Italy A roitTenient *umraW7 of 
ahe butoiy tt Uie repel enll 

be fotind in the Cetholie Encyclopedia 

* U G H , Omit. II 23, oalli of 

Otto et >etis« 8tb June 1201 Tlw 

londi Otto u to giro up to the ttoiaan 
chiirch, or to help it to recoi'er, oro 
“tote 1cm que cat s Radicofeno 
tuque Ceperenum, ezarchetus Ha 

uenne, Fentapolis, Uerchie, diicetus 
Bpolctenui, term comititee Mitildu. 
eomiutus Cnttenoni cum eliu ad 
iecentibus tema ezprcisu in inultie 
pniilegiu imperatoruni % tempore 
Eodouici ” 

'bunilafiy 'ta ‘hii engegcmcdt at 
Speyer, Heg d h 189, 22nd Aprfl 
1209 where it u leads ez (toted 
"in muitu pnvilegiu imperatonua ct 
ngum o tempore Ludovia, lit cw 


habeet nomene CccUse In perpetnimi, 
citfB onnl Jurudietiene, dutnctu, et 
hosore ruo ’ 

A timiUr form U taed ia the tint 
end (eeond el the *' firirdcpe " drawn 
op in connecUOD with the Eger proroue 
pTvo by Trednirk on the 12th July 
ms end eth October iSU St O H . 
Cteu' IT 4V5 

In the third pniilege It ii diflerent.ai 
here the formal eonient of tl • ] rinree 
u embodied, end a freeh great mode to 
prevent any future duputee Lc 48 (p 
SI. I S f } " Omnia igititr cupredicta 

et tpieeumque elia pertinent od Ilo- 
manom Mcletiom de voluntete et 
eonactentie, eonatlio ct conaetuu pno 
cipuin imperu libere Qli dimittimua, 
remmUamui et rmtituimua, oecnoo 
•d Omnem acrupulum reaoinidiim, 
pvut mebua Tolot et efficaiiis mtelligi, 
coDcedirsxu, confenmus et doaomua, 
at eubUta omnia eontenOoias el dia- 
eenaioma matena, Crma pax et plcoe 
concorOie in perpetuum inter ecdetiam 
et impenum peraeverent," 

* VvU prenoua chapter, pp. 182 3 
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Eeary VI., and had him crowned on the 17th ilay 1198 as 
King of Sicily. Before this she had, as far as it was in her 
power, driven the Germans ont of the kingdom. Up to tho 
time of the coronation Fredenek is “ Hex Eomanormn et 
Bex Sicilias.” After it he is only “ Bex Siciliie.” * Constance 
died on the 37th November 1198. A settlement was effected 
with the Pope very shortly before her death, too late, indeed, 
for her to receive the ofBdal letters from the cuna. By this 
settlement the kmgdom of Sicily and the conntries attached 
to it were given as a fief to her and to her heirs. Constance 
had to submit to the loss of many of the ecclesiastical privi- 
leges enjoyed by her predecessors, though curtailed to some 
extent in Tancred’s time.* Shortly before her death she 


> H. B , vol I. In • lotMr wniuii 
in January 1198 (p. t) Fr«d«n«k >• 
■tylad King of ih« Booana and of 
Sioily. la Juna 119S (p. II) the Kuig 
el tha Bomani baa dropped out. and 
ha 11 King ol Sicily, Duka of Apidia. 
and Pnoca of Capua, and ibata con- 
tinua to ba hia titlaa 
* M. O. K.. Conat. 1. 417, Pnai. 
legiuia Taacradi, June 1192. 

Reg I. 410. Latter from Inoocaat 
to Conataaca, Eiaprvaa and Quaoo ol 
Sicily, aad to Frederick, Ring of Sicily, 
written abortly before the doalb of 
Conatance on the 27Ch November 1198 
In view of the devotion to tbe 

church, of Roger the father, Willian, 

the brother, and WiUiam the Dopbow, 

of Conatance " llac igitui conadera- 

tione diligenter jnduetj ac credentea 

quod predictorum regum vectigia 
reatra regia aeremtaa in devotione ao 
obsequiia Eccleais unitetur, votaa at 
heredibua veetna. qm aicut dictua rex 

W. quondam frater tuua felicia memo 

riw Adnano papse priedeeeeecn noatro 

ezhibujt, noble et eucceaaonbua noetna 

et Eccleaiie Rom. fidebtatem et homi* 
mum exhibere ao quie aubecnboiitar 
voluermt obaervare, conoedimua rag. 

num SiciJiB, . . . et rehqua tenimeota 

qus tenetia a praedeceeaonbua TCatru 


boounibua aacroaaneta Rom. Eeela- 
aia jura dataota at eoatra emnaa 
bomirm adjuvabiisua bonenSea manu. 
laoara. . . . oanaum varo > . . eea ae 
hwradaa vaatrot itatuiatif Esclaiw 
Bore, armu aisgulia aotuturoi . . . 
Elacboaea autare aacuodura Daunt 
par totum ragnure caaeaiee fiaat, da 
tabbua quidam porioui quibuj voe 
ao hwradat veatn raquiaitum a vobia 
pntbwa dabaatif aatensum.” 

la the following letter, written ao 
doubt at the aama tune, to Coaotance 
and Fredenek (Reg I dll). Innocent 
laya down the rules to be obearved ae 
10 electioae, which provide that tbe 
royal aasent is required. “ Sede 
V acante, capitulum aigmScabit vobie 

Deinda convementoa In unura, mvocato 

Spintue eancti gratia, secundum Deum 

eLgent canonios peraonam idoneam, 

cut reqiuiitum a vobis priebere do. 
beatia aasanaum et electiooom factam 

non diSerent pubheare. Electionem 

vero factam et publicatam daoun- 

tiabunt vobiB et vestrum requireot 

legina requiratur, coa utbrouzetur 
deetuenec dscanteturlaudja solemnitaa 

qua inthromzatiom videtur annexa, 

nee aotequam auctontate ponli£cal> 
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l)oquo'\tLciJ the puardianslup of Frcdenck to the Tope, who 
not onlj accepted but cl umed it os his by n;;lit * 

A number of Gormin pnnccs had started for rulcjtmo 
shortly before Henry s death and on the news rcarhinc them 
they renewed their homage to FrcdericV In Gerrmnv Philip, 
his uncle, acted as his puardnn and stjled him king in official 
documents* Some of the German princes led hr Adolf of 
Cologne, would not honour their bond and m con'cquenco 
even Supporters of the Ilohenstiuffcn finallv pave up the 
attempt to support Fredericks cau«e Eventually Philip 
consented to stand as candidate ind was elected at Mul 
hausen on the 8th March 1198 to be emi>cror (m impcratorcm 
impeni) * Tbe opposition alter some •bUlculty m petting a 
candidate, finally adopted Otto, and elected him on tho 
9th Juno H9a to be kiop (m ropem) Otto was a son of Henry 
tho Lion, who in his later years became the bitterest enemy 
of tbe nobenstauffeu, and was a faxounte nephew of I icbard 
I of England, by whom ho had been made Coont of Poitou 
Tho German princes who elected Otto had him crowned at 
Aix on tho 12tli of July by the \rchbishop of Colopne, and 
thus Otto, though elected by a %erv small minont} of tho 

lomt con&metut, •dimnutrAUom •« nt niiu Jftd mb adiairKUooe docen 
oIlAtraus imm •rrb U ^ o fmm honon dwn. quod lua soa it« contnitanl 
TevtTO Toloraot condmcvixlnv ci d»Wst>o ft I berftio Jumnda* t can 

libertotcm cazkoniCMi oban-maa*. nuUo rt prclcr Hflit nUoncm quodtioatcm 
prorsu* obctaolc t«»cnpto quod ■ cedo n dupoait o&e isKtcruft, qu«m {on 
apostolic* (mnt unpetntam vaircp niui exjcqueociam. lios 

In a letter (Iteg I 41*) to the arch alw> Ilec II *45 to tbo clergy ** m3 
b shops and other acclcniat cs of itcs and j»oplo of Capua, December 
£ dlf written at ths oame t me be 1199 

dealsas tn 411 with elecUoni llethen * 51 G U Cortt I 447 “Ut 
poes oa Volomo* etian nhUonuntu Jaauai7 IISS Af^recnient of ThUip 
et mandames at de extern ad Ron Duka of Saab a. with the people 
Ecelesazn I bere cum opu* (uent of Speyer In nom ne saacte et 
appeUetu et inlerpontu ad nos ap ndiTidue TnmtaUs ThO ppu4 djnna 
petUtionibui ctireu* humfliter et ileetrte favente gratia dux Sueoie Votun 
defette Sc* etian quotirs necesBlai ergo fien Tolurau* tam futuns qoan 
y=aii<ltitr<nh itpah, 'p/ptax -ah -preeeddouii, quotj poet aneeaum 11 

voa curab mui destinare quoroai gloriosjemmiimperatonaet fratna nostri 
Obediatis moniua et prweeptit ‘Ijaram venirn es tain ei persona 

* Reg IX “ig To Fjedenek King donuni noetn reps quara noatra. " 
o( Sicfly 29th Jaaoary 1208 “See » lidep. *00 
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princes, -vras crowned at the right place and by the right 
person. Philip, on the other hand, delayed his coronation, 
as, according to his own acconnt given to the Pope a few 
years later, he was deceived by false promises that his oppo- 
nents would also give him their votes.* Aix having been 
taken by Otto, Philip liad to content himself with Mainz, 
where he was crowned by tbo Archbishop of the Tarantaise 
on the 8th September H98, the Archbishop of Mainz not 
having returned from the Holy Land. 

Otto and his supporters reported the election and the 
coronation to Pome. Otto bitnself did not ask for con- 
firmation, but only that he should be summoned to receive 
the imperial crown ; but the letters of his supporters, 
contamed in the Pope’s register of imperial correspondence, 
all include a request to tbe Popo to confirm the election. 
Several declared that Otto was elected by tbe princes to 
whom the right of electing tbe king belonged, thus appa- 
rently confining tbe right to a limited body. Stress was 
also laid on the fact of tbe consecration and coronation at 
Aix by tbe Archbishop of Cologne.* 


> R«g. d. K. 136. cot 1134 C; D. 
Lcttcf cl FhlLp to th« Pope, lone 1306. 
“Medio quoque tempore cum oezuDo 
et glonooMimo exerciCu ad eedem 
Aquenecm pn> recipieod* corona ua 
volentee. aetutia et dolii adrereenonzm 
noetrorum circumTenti. evercitum noe 
trum renunmua . accepto tamen pnue 
ab eij eecrameoto quod euam ipei in noe 
vote eua debereot tranefuodora. Cum- 
que noe ipei no deoepuaeot, recepta 
multa pecunia a rege Anglic, qua 
magiu Tin tspe cortupti euot. eon- 
eauguineum noetrum donumim Oddo* 
nem coraitem Fietavia elegenmt ” 

* Tbe Regutnim de Kegotio Itomani 
Imperu contains eight letters regarding 
Otto'e election, from Otto and bu 
supporters. No. 3 from Ottot 4 and 
6 from Richard L of EngUnd; « 
from tbe podeeta of Milan i 7 frma 
Baldwin. Count of Flauders; 8 froiD 
the CouQt of Dachsburg and Metz , 0 


from tbe Archblsbop of Celognst 10 
from eight of tbe electors, including 
tbe Arebbuhop of Cologne (the letter 
quoted below from the Moo. Germ ). 
Oolf one u dated — namely, Richard'* 
(Sb on 15th August 119B. Tbs other* 
were ecidenllj wntteo after the 13tb 
ialj 1198, ID Jul^ or August 1198, 
No. 4 beforo 19Cb August Otto did 
not aalc for coDfirmation. but that the 
Fopa should nunzoon hiTn to receive 
the iffipenal crown (cob 999 D), 
** Fetimue ergo et cum inetantia pater* 
mtaU vestne euppbeamus quatenu* 
... nos regiara dignitatem adeptos ad 
ooneecratjonem Tocare digneinini “ 
iLC H, Const II. 19 (Reg d N.IO). 
after 121 b July 1198. Letter of Otto's 
supporters to tbe Pope announcing 
ht* election. “Invocata itaque eancti 
6ptritas gratia, predictum dominum 
Ottonem. cbnitiane Sdri cultorem 
devotiasmiiim atque sancte Romans 
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Pliihp’s supporters did not report Ins election to tlio Pope 
till tbo 29tli May 1199 They then informed him that tliey 
had elected Phdip to be emperor (m imperatorem Romani 
soUj) of the Roman throne. They hepged Innocent not to 
injure tho empire {tins is ovidentlj aimed at the Popo’3 
.action in cnlorcinp papal ebuns m Italy, just ns they would 
not allow any infringement of the rights of tho Church; 
They also announced that they would shortlj como to Romo 
with Philip, their lord, that he might receiro tho impen.!! 
crown. 

The letter was sent m tho name of twenty-six of the German 


princes and magnates who ci: 


«dvor*tum et drleruorrm fld« 
luuimum ct iudici«ne «Wr 

V)itor«Ta luitivimunii d« loopk *i 
ftntiqu* r*C'i>n praMfi* utre^M 
UttM cjMcUhiUtcr ad Roiaiau 

re^ futiCium iu<w m ntionatilii^ 
cl«giaut ft ficut d«buitQU« if«wt 
flcfUou eoafroMnai iptum <iu« In 
nufnutorun tedf a Kffolo Magnn cpvd 
Aquu^mniun buif di^uti <]«puut* 
loMvimuf ft faracA ft tvg^u diAdemata 
per nanum doitusi AdoIS Colocueim* 
■rctuepucopi ra qua decui t foUerepnitatf 
fcliceter decerannuf • • . Tflenutati 
ergo Tfftre digauu eupplieare dusuDue, 
quatiDUS fidem et devouesem domiid 
soatn regie attendeDte*. menta qgoquo 
illustrusimi patna eui It. ducia Suotue. 
qui ab obtequio aoerofanctf Romans 
eccteeie Dunquaiq ifeewit, memontcr 
tenentea. pan et quieti vestre et ooetis 
istuitu Dei ao tioetn obsequu proe, 
dentes, ipaius eleetionem et cooeecra 
tionem auctontats vettm coofirmars 
et impenali eoronaliom amsuere pa 
tema pietato dignemini ” 

In No 4 Reg d N , Richard asked 
the Pope to give Otto the imperial 
erovn. In No 0 bo asked InnocODt 
to gise his consent to Otto a elsctioa. 
' favore vetitia aposWUco conaenUro et 
regnum sibi Alemannis auctontatia ves 
tr» mummine confirraare, electionein 


assent of twenty- 


ipann et eomnaiiotiem approbantra.'* 
la 0 the poilnta of St,Un refrre to (he 
deputation of Oerftiaas about to bs 
•rat. ** pro rjusdem {, « , Otto e) eon 
eeerabono et coronations a« eteetioos 
ronfinnaniU ’ In T Dsidmn, Count 
of riandete, ths Tops to 

ronfirm tbs eteeiion So dore the 
Count of Darhtburg m S, and Adot 
phu*. (he Arthbiehop of Cologne, In 9 
Ricbard (S) •peaka of Otto aa la\ing 
been elected by I boas “quorum in 
(Meet regrni ehgrn. *• Bo, loo, Otto 
(3) »roaJta of hie flection **ab opti 
oistibus et pnncipihus imprni, ad quos 
do jure specUt electio ” Tho podeeta 
of Milan (#) epeaba of the election 
having been held by thoan “ad quoa 
elecUo pertinet” BinuTarly Baldwin 
(3). It Sa Important, aa ehowing a 
dictinct itago m the development of 
tbo electoral eoUeg*, that whether 
umvervdly accrpte<x or not, the elec- 
tion of the Oerroan kmg was held, by 
eoma at alt events, not to bo the con- 
cem ot aU ths pnnecs 
Boeidm the reference m the Joint 
letter of tho Oemum pnncea to tho 
coronation having Uken place at tho 
appointed town and by tho Arthbuhop 
Of Cologne, retemn^ ,g niado to these 
points In the othe» Jetwrs from Otto 
find the pnners 
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four others,* -whUe only thirteen persons are named as Otto’s 
supporters, and these inclode the King of England and the 
Count of Flanders. iforeoTer, while Philip’s supporters came 
from all orer Germany, Otto’s were confined to the north- 
west and to Lorraine. 

It would appear from the letter of Philip’s supporters that 
the great majonty of the Gennan princes held that con- 
firmation by the Pope was unnecessary, and that it was for 
the Pope to crown as emperor one duly elected by them- 
selres. The declaration by Philip’s snpporters that they had 
elected him to be emperor is dotcI, thongb it is ahin to the 
title of “ emperor elect *’ giren Henry VI. by Gregory. The 
object of using this title would appear to hare been to make 
It clear that the king elected by the Germans was thereby 
fp#o/arfo entitled to exercise imperial powers.* 

* U. Q. H, CoBet. IL S. l>t»r feni la a c tt m ms iuma o^teeni n- 
ef tLe GerBM rna<««, ten «( Uadtbt. •ttesdmlM, qoed 

Philip, to the *$th U «7 tl99. ms raeUMaue iw eb eliquo 

BepruPidiBj veeL^ diisaoe de^. dimiaa eoi . . Mehemns 

rtadoB. quad aartue aalite d«miD» laeopv et pneemnf. nt diievte emire 
Metre B(«uinee) Roffisaorom uD;«re. Metre.. U(iR«arde) . . . preranton 
teie Aa^eeta, Mll«rU molaradise StfSit ...» Dffenu dcoui 

pnaapun. atn nobUKsn «t ««■»«>« ocetn eperUibt^B pnetelu bAtre* 
tenelitai imperil eomrrai edent co- IniUua et ferorvm . . . <«rtiaime 
fttoeee. iSaetma demiBcm neetrem qeed otamVae 'riribizs quiboe 

I^^aippum) ui Bnperetoreai Rdaea, peeromas Romem » bren rma Sfeo 
•ohi nt« et eoSnapiuter e1r{:miai. . . domiao iioctre diruutete pren«e. 
Vermn qooxuem prv?pt^ peoeoe fvu, »Airma5 jee isjAetone reroaetacoue 
cipec tuehtif rraet«atea ed iw^tia diputete ips eobluaitar obtmnada.’’ 
imperu titUiter pertractende ed bee the IMtrr iseord la the aezne of thne 
usque t^mpora aea coomumoR. Done errbhashope, ciae bishops (lacludmo 
doliberatioae h^nta otxm fwdjoto eoe ^cJsrtas **1. four abbots, the K i ng 
domino nostro rope ThiSippo) aped of BcJmsia. fire dukec, and four mar- 
Kuronberc ecJexafmrm eunam cels- quuea. The pnnoss whose assent is 
branmuSt imAninutcr Ita dotnine claimed udude a patnarch. an arch- 
nostro, duponecta Altiasimo, centra tsshtp. fourteen bishops, the ralatine 
tnrbstores eoos ad.-ut«miin ^tsUtun Count of Bur^modj, and two other 
qnod nuUuB » imjwno ct la tem^ Counts Pslstmsv thrve dotes, snd two 
quas socniSEimus fratsc euus babort. isarquises. (See Heg. d. K. 14.] 
ipeius audehit dommioxn lec um rc. * In the 'Saoh^nspiegel ’ in its otigi* 
Quoeirea dignitatis apostcdice do- eal fenn. about 1230. the passage ro- 
montiain ""it., gtudio ct attcntiooe garding the eltcboa of the ting and his 
rogsmus, nt procum nostrarum inter- ccuunstion at Aachen and consocrstion 
cento, qui Romans Eociseie atatuiD bp Pepe, it u statsd (nde Zeumer, 
c^timmn semper dileximus, ad jura m- * Quenea Sammlung. Zur Gceehichta 
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On tlio other hand, Otto** supporters, not, ns already 
observed, Otto n'bed lor papal conCmntion of bis 

election. Stress was hid by them on throe points : (A) that 
Otto was elected by tho«o princes to whom the election 
belonged as of right , (B) that the coronation and consecra- 
tion took place 03 laid down by Cli irlemagno at ^Vix , (C) 
that Otto was crowned and conscented by the nght person. 
The first point is of importance as indicating that the idea 
was growing that only o limited number of the Ocrm.an 
princes were qualified to be “ electors ” Probably the second 
and third points c.arried some weight with both parties, for 
in 1205, when Philip had tecoveted Aix, and the Atelihi'liop 
of Cologne had changed sides, Philip had himself re-elected 
and crowned at ^Ux It is possible that the second coronation 
was a condition l.iid down by the archbishop before joining 
Philip's party, bat cien m that case the fact that the arch- 
bishop could compel assent woold seem to indicate some 
popular support for his claim 

Innocent’s answer to Otto*s supporters is dated IPth May 
1100. In hu reply be did not commit himself, though he 
ended by expressing the hope that bo would bo able to honour 
and benefit Otto.* Otto evidently read a good deal into this 

dft Deat»rh« ReietitTvrfcMUng, Ac that tha ix^aiuog of tha onpnal TTraion 
«oI b Extract from Eihe *ob lUtv vai that It vai only tho name ancl not 
gow'a ’Sachaearpi-i;*!.' p U, IIS. the power that waa eoaTermi by the 
about ]i30)i ** Die Dadiachea euUen meoonjee referred to. 
durch recht drn Waian hieeen. Seen t Hep d S ll, JOth Vay 1195 To 
die eoren Wirt TOB den biachopphea. die the ArtLbuliop of Colopne “Cratum 
dan peeatxt am, tiaJe uph deo etui rrntnaa el aeeeptum quod tu et alu 
au Aken kutnl, eo hat her kaaiachpen nuili pnnapea AJeraaniu* ddectoa 
camen Swen me der habit wret, eo fthoa O . . ad tedeis apoatoheam 
hat her keuerhrhen namea.** deaUMUt, per tem et httera* rtatraa 

In the other, later teste, we read, et elecUoait njodum et coronationi.» 
"komnghie wait unde namen" and proeeeeum . Ottonit, quera elegista 
“dca rikre e-walt unde kaiterhcben m regem, plemua inlimantea, ao 
namen.” instead of ‘‘koniDcIigeD na peteotea vt, quod a eobit factum 
torn*’ and "kaiarrhchen namen" fuerat ratumhabenteset Cnnuiii.aucto. 
(Tkie ‘Sfarm Kramroer qufDen nUte Tellemut apoatolica eoufirmare, 
Zur Geechichte der Deuteeben Kdmee ae ipenm Ottouein ad ensapieudam 
Wahl nod dea Kttrfarrtenkolleg*.’ p. eorooam imperu Toearemu*. . . . JJ 
C6, note ei The change m the later aatera per hms apostohea ecnpfa tarn 
mannicnpU would »eem to indicate |,bi quam ipsu dimmua reeponden- 
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letter, for shortly after the return of his envoys from Home, 
ho asked the Pope to bnng to a happy conclusion what had 
been so well begun by the help of God and of the Pope. He 
also wrote that now his uncle Bichard was dead, be looked 
on Innocent as being, alter God, his special comfort and 
support.' 

In Innocent's answer to Philip’s supporters he gave his 
view of the part to be played by the Pope in imperial elec- 
tions, and cannot have left much doubt of his opposition 
to Philip. He told them he knew who deserved his favour. 
It was untrue that he was seeking to injure the empire ; on 
the contrary, he wished it well. Some emperors had done 
harm to the Church, but others had been of much service 
to It. While he desired to recover and to maintain the rights 
of the Church, he did not wish in doing so to encroach on the 
rights of others. It was for the Pope to grant the imperial 
crown to a person elected with the proper formalities as 
fnture emperor («o rite prios electo in principem), and then 
duly crowned as king (in regem legitime coronato). As suc- 
cessor of Peter In the apostolic office, be would seek to glorify 
the divine name, honour the ApostoLo See, and enhance the 
greatness of the empire * In a letter to the ecclesiastical 

dum. quod xl hosonm et profoctum uzucum oobi> ettis MUtium et adju. 
ipuua (•.«.. of Otto) libODtor ct eSlc*- lonum " 

cit«r, quaotum cum Deo pot«niDu». * R«g. d. K 15. Innocont to the 
intendemul, epereutoe quod ipae. eicot pnocee of Germui]' (Philip'i eup- 
csthobcue pnacepe, m devotioao quam porten), 11S9. end of August or later, 
progemtoroe ipeius circa Romauam ** Noa autom. aicut per ahaa vobia 
Eccloaiam habuerunt doo aohim per bttaiaa peminimua plamua intimaaae, 
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and secular pnnccs of Gormnny, written apparently on tlic 
3rd Jlay 1190, shortly before Pliibp’s iiipportors addressed 
him, Innocent had written ot the di«cord beta^een the pnncca 
and their presumption in nominatinj; two kinss. IIo had 
expected them to put an end to thia state of thmpa, with its 
attendant e\ils, by seeking his help, “to whom it belonged 
first and last to make proxision for vacancies in tho empire.” * 


diminuUonfm *t «l»7'r»«»ionrta imj*^ 
r«}oiipf Ubortmii* cuen |>ot>tu Ad 
p^omotlO^Pm rt ronurnalion^m >p«iuii 
r'acACit«r int^'n lAmiu qiuii. Iic^t 
({Uiditm liepcratom Bcvlitiuam 
m«ot«r Afnixrnnl. klil uitirn Mtn 
mulUpli''i<rr honorarvnt , J>»m 

neairm »t r»<\ipfr«ro rolumou* «t 
rtn ut Allans n« InraUffO ttt< im 
rflittivw Cura kMlMCi »mj«n*li» 
nrona iii k Hornkno «4 tm« 

(lenilA, (c nte pnui eWid in prinfipm 
*t pnu« in wg»m «ofoft*io. 

Ul«rn •wundura kAti>iu«m ** •rr''>- 
bsum «otMi4«tui]inem liWi^r kU 
eereriksi fu*eipi«ndAm r4«kbimu« * 
ll i« pMiibla thil kt on« (im« Inn». 
Mnl bivJ inUnJad to put (orwonl e\»A 
fuitbar tvkching rlnimit, lor m *«o 
letwn e( tho 3rd 3Ior 1199, l>e *T^k* 
of tba oloctioiu ko it tboy woro iBorrtj 
nominations. On tho SOtb May, 
answonnf! tt last tbo lottcr ot Otio’a 
tupportors, he alludca to Otto ■ eioetjOD. 
not Dominatioo Foaeibly lonocont 
bad board betweoa the 3rd and S9Ui of 
tlichard edeath, and thought it nocoeeary 
to iQodemto hie claitci as Otto bad lost 
in nichaixlaitaimchand powerful fnnid 
r>d« r.re <1 N’. t knd 2, addrMsr4 (I) 
to the Archbishop of Mains In the Moly 
Land, and (2) to the Cermaa pnnere 
In tho tocond IctUrr ho reprOTCt tho 
Cerman pnneoe for their proaumption 
in Domiaeting two kings and failing to 
have recourse to the Pope “ Exspee 
tsntce autem hsetenua exspectavimua 
Cl forte voa ipsi eaiuon ducti consilto, 
tuntis molia (loom imponere curaretis, 
videlicet ad nostrum rocurreretis aou 


lium, ut per noi*. ail i] loa ipmm iwgo. 
Hum pnncipaliior et finaliler ooaritur 
pertinero, reitro etu lio nedianto, 
tanla diswwio eopiretur t rrum 
quia »oa In ha« parte negbgenteo et 
dceidea hactemoi esstitislu, aoa, qui, 
jutta votbum prophelieum, eooetiliili 
euRiua a Deo eupor pentee rt regna. ut 
ewllatnus et tleeiniaraui. rdi'Icomiie 
etiem *t pUnumus. ©Bl«l nciattt de- 
liium osiequi cupiratoe, umvereitatom 
veauam Bienemus attentius ot oxher- 
tamur in Dotruno, for apoetelick 
ecnpta mandatea, . ad ptmn/ionom 
■pnua inrbu* mtendAUe . . Abequin, 

qiuk mera de evtero trafut ad to erat-e 
(wnculum. no* quod oxpodiro novrn 
muapromrsnto*. »i rur*binua favoiom 
apoatobcum irepeniri quern errdemua 
malonhua etudiie et menue adiuvan “ 
In tho above fvissago “ noo. ad qiioa 
ipeum negotium. pnncipobter et Ena* 
liter oeerilur pertinere," ipsvrn neyo* 
$ium evidently neana tho Rllmg up 
of the vacancy in the empiiv That 
thie le the meaning aeems fuRicicntly 
clear from the pnsiiage ileetf, but ace 
also 29 (eol 1025 A) where Innocent 
wrote, '* Interest epoatobesB tedia dili. 
geoter et prudenter de imperu Romatd 
provisione tractare. cum iinpenuni 
noacatur ad earn pnneipabtcr et fina- 
bter pcrtinere '* See also 30 (col. 
ID3I D;, where Innocent tpenka ot the 
“impeni Itomani provisio,” 31 (col. 
I03t C}, where be tpeski cd lha 
'negntium imperil, ” and 33, where 
“the proMB o mpcni" dearly relcrs 
to filling up the vacancy 
’ Beg U N. 2 
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Buppotteia appear to have taken no notice of these 
letters, and tho next Important step was taken by the Pope 
in 1200. Conrad, the Archlusbop of Mainz, had returned from 
Palestine in 1109, and had visited the Pope on his way to 
Germany. Innocent had failed to get Conrad’s support to 
his policy, but he had got a promise from him that he would 
not take any final steps regarding tho disputed election till 
ho had consulted him (per littcras et nimtios tuos nostras 
consuleres beneplacitum). Conrad on his return to Germany 
did not join either party, but endeavoured to got them to 
agree to refer the dispute to a body of sixteen princes, eight 
from each party. He was to preside, and all the princes 
were to accept the dcasion of the majority. Otto accepted, 
but wrote the Pope, asking him to get the arbitrators to 
support him. The Pope was, if necessary, to threaten tbem.^ 
Innocent on hearing, apparently from Otto, of what was 
going on, wrote a very indignant letter to the atchbUhop 
for not fulfllhng his promise before any final stop, such as 
now proposed, was taken. He informed the archbishop that 
he was sending a trustworthy envoy with letters, to let him 
and the other princes know what bo wished and advised 
(intentioms nostrx beneplacitum et salubre concilium).* In 
his letter to the German princes, Innocent informed them 
that he had often discussed with the cardinals and with 
others what ho could do to put an end to the quarrel. JLiny 
had suggested that, as two nval longs had been elected, the 
Pope should mquiro into the aims of tho electors and the 
merits of the persons elected, to enable him to decide whom 
he should favour. He then set out the arguments on each 
side. On behalf of Philip it was urged that he had more 
numerous supporters, and was in possession of the imperial 
insignia. On the other hand, he bad not been crowned in 
the right place nor by the li^t person ; he had seized the 
kingdom without consultmg the Pope, notwithstandmg his 
oath of allegiance to Frederick ; he had been excommuni* 

■ R«g. d N. 20 Otto to tho Pope. oo tho 28th July. *o Innocent'e letter 

* Hog d N. 22. To tho Archbidiop ’wao probtbly tent ofl ooido tune in 
of 5[tJU£. Tbo ruooiing woo to So bold JivM. 
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catcd by Ccpleitino, and his ab«olat»on p\cn after he had been 
named king wns irregular lie was not only under sentence 
of eicotamunieation at the time of his election, the sentence 
was still in force, and the oath of allegiance ins not I inding 
Another objection was the danger of establishing the principle 
of snccession by inheritance shonld Philip succeed bis brother 
As he did not wish to appear rindu tive he wonl t not repeat 
the charges brought against Pi dips family o9 oppressors of 
the Church and of the pnnees It was urged oo Otto s behalf 
that he had been crowned at tl e right place and by the right 
per«on Innocent exiiorted the pnnees to take whatever 
action might bo neccisary to put an end to the dispute, as 
he did not wi«b to do anything derogatory to their dignity 
lie had warned them of the danger of delay, and announced 
that if they did not act tbem*elvcshe would pao the aposiohc 
laToux to the most tmtaWe candidate, suitable bv bis own 
merits, and marked out for selection by the "Mnis of tho»o 
supporting him (<\uem ctedcretnus tnajonbus itudus et mentis 
adjnvan) Tbo Pope was rejoiced to hear that at last they 
intended to tako action to secure the peace of the empire, 
os he bad eihorled them to do Be iuM'ted on the Tiece»«itT 
of their selecting one fit for rule, as inch an one was needed 
not only hy the empire, but al o by the Church, which could 
no louger dispense with a defender Do mu»t be one whom 
the Church could crown, otherwise the trouble would onlv 
be aggravated, as the city (i e , Rome) ind the Church would 
be. displeased, and it would bo nece'Xiry to maintain the 
canse of justice and truth This warning was not given them 
because the Pope hid anv de'ire to interfere with their pnvi 
leges, but m order to jirevent the dis'<ensions and scandals 
that must otherwise me* 

* d, V To *11 11,0 ocefo- 
uosticol ond oeculjir pnam of Cor 
ni»ny Probably Juno 1*00 “ CUm 

do dixordio diobus Doatno poo 
e^tia oxsjon^ibua sapor imporra o»» 

*’»borta TObomonUua doloamos, quo 
ODii. nt obqu montwodo oacSogunt 
od doprosaonom o;ua intend tons oed 


*d o*»JxeticFnOiB potiu* ao;«mnms, 
r^rtovunm intro n^rr i'‘ooo 

doLborarrmua quoque frrqaoator euni 
fntnbas noatru, ot enjn olu* rms 
pmdonlibus ot dioorotw noo roiarl 
Uatoni troctovtan* quajtor od oofxon 
dom dijsonaioooro bajnaraoji ponoc-us 
uopondero opornm oScocom Fuonini 
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There could no longer be any doubt that Innocent u-as 
opposed to Philip, and now that he had declared himself, 
he wrote letters to back np Otto. Thus he let the Duke of 

BTit«mquampIarMquiBobia(up’i^Kmit nstiM, cum » tcccrabOi fratro nostro 
nt cum duo fuiasent per diseordiBin ib Colooisnn •rohiepiscopo, ad quem >d 
re^ «1ecti, de ttudus cligmtram et pertinet, spud Aqiuti^acum la tolio 
CQentis etectorum uiquzrrrrmus aoUi BBgojrlali fuent munctua et coronetos 
ate Tentatem, quatenue intelbgrremue m icgem Bed opponebator eidem 
pleruus cui eeeet faTor epoetolictie 4|vod paunotea cum pnncipee eeque. 
impcndendui. Direbatur eium de rentin'. Licet autem Bobii fuusent 
altero quod reeeptua esset a plunbue talia tnpe luggesta, et ut ne proce* 
et xceigDiB impenaLa obtmeret Sed detennu ccmsuitTiin a T\n» prodcmtibue 
opponebetur protiBue contra eum quod et diacretie, volenCce tamen hoDon 
nee ab eo qui potuit, nee cbi deboit. veetro drferre, tuueeraitatem veeirain 
fuent eoranatui. . . . Prstena obji palcrno eommonuimua delectionie af- 

ciebatur eidem quod contra propniun fectn et per apoetolisa vobx eenpta 

junmeDluoi, voper quo nee conaflium mandanmua nt Dei timorem habentes 

a Beds apoetoliCB requinerat, ngoaiB pne oculu, et bonorem eelantea ub> 

nbi pneaunpeerat luurpare, cum euper pena. ne anoalarenir digtulM ejoa et 

Olo luramento eedea cpoetoliea pnue bberta* etiam depenret, iBebat uit«D. 

eeanli debuuaet. eicut et eao quidao deretu ad pronnoBem ipaiua, . . . 

eoBraluere pradeoter, apud qaam «x aboqiuB, qua mora penculoa ad an 

iBftitutioDa divioa plenitude reaidet grave ba^bat aot quod azpadira 

petaatatia " 8oin« tUo added that be aoremoa aolbeite procnnatei, ai aara. 

tree ezcomauDicated vbea be waa remua favorrm apoatobcam lapertin 

elected, u be bad been ezcommniu- qoets tiedeieaua mejonbue itndua 

cated bjr Ccaleatme, and that he waa «l mentia adjuvan. Caudemna autem 

BtUl under ezcoDUnunieation. aa the qood beet monita noatra dutulentia 

conditions bud down for his release hactenns eaandire, nano tamen re- 

had not been obeerred " Onde. denntee ad cor et qud potius expediat 

jnrta aanctorum Fatrom canonicae attendentee. juzta eommonilionemnce. 

aaoctionee ei qui tabs eastit non tram propoeiustis, nt accepunns, de 

obstante jujamento fidebtatis est obee unpera pace tractare. Uonemns igitizr 
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Bribint know lio would r<‘ino\e mj obstacles on the proimd 
of aflimty to the mamig© of liis daughter to Otto * lie 
promised the princes to support any agreements affecting 
their possessions, dignities, and bononrs, if made with one 
approved by him as their mlcr * lie anthon'cd I is legates 
to release Philip of France and John from any illicit obligi 
tions (I e , that would prevent them from assisting Otto) • Tl t 
ArchhWiop of Trier had not fulfllled his promise to the ^kreh 
bi«hop of Cologne to support whoever the latter cho«c as 
king This promise had been paid for and the Pope directe<l 
lum cither to carry out his promise or to repiv the money 
received Moreover, he was to present himsilf to the Pope 
to answer for the breach of his oath • He issued conditional 
orders to excommunicate the liandgraf of Thnnngia for 
similar reasons ‘ lie also pressed John to pay the money 
due to Otto under Richards will Should John foil to do so, 
the Pope would, as bound by his office, see justice done • 

Innocent s promises and threats proved of no avail ITc 
could not induce the princes to leave the settlement of the 
dispute to him, or to amve at a settlement by saenfiemg 
Philip to the Pope Towards the close of 1200 Innocent 

C?r«t fortv eontnnum orbi cl ppa« Dicm boe debet pnn 

penitui tot dufl cvrcl IUIib Ecvleuc c T ' 0 prorurui Don ul pn»> 

qaoque id femt snrttcr cl molt^lc declur ccrl« pervonv ced ut n pubbes 
DM ce dub tuTt pro Jttsltlia cl Tpntmtc concolctsr quod ctiqus Cen non 
potenter opponcre qius I>ro decider* poled mti ponoDC pnnnpu proriU* 
potius quam bots nibui conipUecre cit cl Juct*, ittenu* ct honed*. 

Bro cutem rob ■ piwdicifflas. non * Jleg d N *S lumoer 1*00 

ot libertatic, dgnitatc cl poUdoUc * Be; d B *1 cummer 1*00 

▼edrs pnrUcgio derognra reUrout pneteot biu I ttcru duumuc uiti 

ted ut discenuomc ct crcndmli nutennm m*ndum quod omocc qui rum eo, qui 
■inputemu* cum ic nt • Tobic cacu *cniisptui in prmc pern nostrum obli 

menduc in regem qucm ooc in impe nuent graticm cl farorem eompoa 

ratorem pommus ct debeamuc roento t onem luermt cuper poacrcaiombua. 
coroaare ne a eccui sccideiet Geret dgnitatbua el hononbuc dante Do 
error nonsc mus pejor pnore mmo maautencre rtuub mat ct fortre 

Super jurameotu ct am illud aueton (acicstM cam auclonUle apoitobca 

Ute epoetobca aUtuemoa quod ad loviolabiliter obaenan 
purgsndam ct famam ct con»cienU*m • Beg d N S5 cummer 1*00 

leduodab t. Unde non permittatia * Keg d. N *4 cummer 1*00 

voa abquo modo ceduci tub cpecie * Keg d N 27 cummer 1*00 To 
p elati* ab uc qui non communera cod the Archb shop of Slainr. 
cpecalem utiliUtem loquirunt quo • Keg d V 28 cummer 1*00 
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drew op a conEdential memorandom (knovn as the Delibe- 
ratio), in •which he discnssed at length whom he shoald recog- 
nise as king and fotnre emperor. The settlement of this 
question was first and last for him to decide, and Innocent 
proceeded to consider the ctaimn not only of Otto and Phihp, 
but also of Fredenck- As regards Frederick, his election 
had been confirmed by the oaths of the princes, given by 
them voluntarily. On the other hand, these oaths -were un- 
lawful (lUicita) and the election mjudicions, inasmuch as the 
princes elected a child two years of ace, nnbaptised, and 
unfit for any office. The pnnces were accordingly not bound 
by their oaths. The election of a person unfit for office could 
not be cured by the appointment of a "procurator,’* nor 
could a temporary emperor be appointed. On the other hand, 
the Church could not dispense with one. Frederick was the 
Pope's ward only as King of Sicily, and the Pope was not 
, thereby bound to support bis suceesaon to the emigre, which 
would involve the union of the kingdom of SicUy and of the 
empire. Such a union would be disastrous for the Church, 
as, besides other dangers, Frederick would, like his father, 
consider it beneath his dignity as emperor to give the oath 
of fidehty for Sicily and to do homage. As regards Phihp, 
Innocent maintain^ that be was still under excommunica- 
tion, as the absolution by the Bishop of Butn was invahd. 
Moreover, he was also under excommunication as the in- 
stigator and supporter of Markwald in his misdeeds. It was 
also right that the Pope should oppose him, lest the empire, 
which should be the free gift of the electors, cease to be elec- 
tive and pass by succesaon. Moreover, the Pope was bound 
to oppose him, as a persecutor of the Church and a member 
of a family of persecutors. To act otherwise would be like 
arming a mad man against oneself. Innocent proceeded to 
enumerate the misdeed of bis ancestors, including Frederick’s 
quarrel with Hadrian cyer the use of the word beneficium.” 

The objection in Otib’s case was that he was elected by 
fewer than Philip. On the other hand, at least as many 
(tot vel plures) of those who had a special right to elect the 
emperor had accepted Otto. In deabng with an election, it 
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waa necessary to consider tho ments of the person elected 
and his fitness for tho post, and tlio wisdom of the electors 
was more important than their number. Innocent touched 
shortly on the superior fitness of Otto to povcm tho empire, 
and then proceeded definitely to reject Phthp, because of the 
obvious objections to his appointment, and ho decided to 
resist his usurpation of the empire His legate was to en» 
deavour to get tho prmces to agree on a suitable person, or 
to refer tho matter to him. Should tho legato fail with the 
princes, the Pope would decide m favour of Otto and accept 
him as tho king, whom ho would hereafter summon to Pome 


to be crowned as emperor ‘ It 


> Tleg d N 29, coL 1023 f., end of 
1200 Innocent ■ non]* vitb (o 

the objeetiQB thnt Fradenck'e eppmat* 
ment would ibvqIto the nuoa o( Sicilf 
And the empire Are <ce1 I024O,'*Que«l 
Bon espediAt ipeun impenum obtinero 
patet ex eo quod per hoe return 
Eiellis UBiremr impend, et ez iptA 
BBiOBecoBfusdcretur Ewleeu Ken. tit 
eaten pencuU teceAmu*. tpes propter 
dignicetem laperu aoUet Eeeleeiie de 
re;mo SieiLa fidebutem et bomtoiaio 
esbibere, nent neluit pnter eJuA." 

Among the groands for oppoeing 
Philip era (cob 1029 B], “ Quod ei (le . 
Ftuljp) noi opponere deoeet mnnifnto 
vicletur ex eo quod ii, prout obm petn 
bljur. no nunc immediste ruacedcFTt 
frster frstn, viderctur unpenum n boo 
ex efectione confem, ced ex fucceuione 
deben, et no clficeretur bcreditnniuo 
quod debet eese gretiutlini, pnesertuo 
Cum DOB lolvsn Fredencoa lubetiloent 
iibi filium, ecd Henneue etixm Clium 
eibt ^loVaent lubrogue , et per boo 
foreon in poetenim ebuso tnbeielur 

With regard to Otto'a election, be 
wntee (eoU lOJO DJ, “ Do Ottooe evj« 
tur quod non bceat Ipsi fsTrre, quO' 
niorn a peucionbue eat electa* .... 
Verum, cum tot vel pluree ex his Ad 
quos pnncipaliter spectet imperatoru 
VOL. Y. 


Will bo observed that Innocent 


electio in euni eonsenuseo Boeenntur 
qoot IB ellmira coosensrruDt, cum non 
iBinue ideneii&s *eu digtuUs electa 
pereoita, imo plus qusm ehgetiCiiKti 
tramerve «it in Uhbos Attemirndus, 
f>e« tAntuA pIiitAlitAA quoAd BUAerum, 
*ed AAtubniAs qucAii eoBsilmm In eli 
geatibim tequiiwtur. et Otto maps sit 
IdoneuA Ad regenduA imr^nuA qUAra 
ItutippuA . (e«l 10)1 B) widetur 
quod et Lreat deceit et ezpediAl ipei 
((.«• to Otto) fivorem ApostohcAia 
elhibere ** 

With regsrd to tbe Action to bo tikea 
<eol. 1031 D}, “De eatero Tero AgcD 

dum per legstum nostrum spud pnn- 
cipes at eel eonvcniant m pertonsni {do* 
DCAiD. eel so Judicio snt srbilno nostra 
eonunitUnt. Quod si aeutrum ctepe- 
not, rum did ezpecUveniaus. cum 
nocuerlfflos eos sd concordism . . . 
DO eidemsur eonim forere discerdism 
... rum Degotium utud ddatiooeiB, 
non espist, . . . ei (i,e , Otto) msnifesto 
fseeadum, et ipsum recipiendum to 
regem et pranuseia omnibus qua • . • 
debent pramitti, sd coronsm imponi 
eTocABdiun ’* 

Thst tho document wss a confiden- 
tiAl one Appears from the fact that 
Innocent states In it his metructioni 
to tho legate, which would obvioutlj 
not bo {or publication. 

O 
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deals not only with tbe merits of the candidates from the 
iwint of view of tbe Church, he also discmsses the validity of 
the several elections from a legal point of view. 

In accordance with this dectsion, Innocent wrote two letters 
on tbe Ist January 1201, addressed to the Archbishop of 
Cologne and the German princes generally. In the letter for 
the German princes, ecclesiastical and secular, he informed 
them that he was sending his legate to endeavour to get them 
to agree on some one whom the Pope could accept aud crown 
as emperor, a ruler whose selection would benefit the empire 
and not prejudice tbe Church (ad utilitatem imperii cum 
Ecclerise honestate). Should they be unable to agree, the 
legate was to seek to persuade them to leave the decision 
to the Pope. This would not prejudice their freedom of choice 
in election, nor would It affect the dignity of the empire. 
They could have no better mediator than tbe Pope, and be 
could, in virtue of tbe powers divinely given him, deal with 
any oaths already given by tbe princes {i.e., be could release 
them from their oaths of allegiance). Moreover, the decision 
of this question belonged first and last to tbe Pope. Hrst, 
because it was tbe Church which transferred the empire from 
the Greeks in order to secure a protector; last, because 
the Pope bestowed the imperial crown.* 

For some reason unknown to us, Innocent changed his 

lapnu ib^stAte. cum omisem 
magit quam RomsmsD paotiScnn enpcr 
faoc dTOCftt To* mediAtor^m babccc. qm 
TdanUtibiu et ntiosibos iDtellectii, 
qmd iiutuiix forct et ntUe prondecet, 
'ctqw per Aoctontstem cceLtrze efbt 

femam et eoseciectiam libenrel. c n ni 
et ne^ctiam uspeni »d Dot pnaa- 
peLter et BaaJiter pertiiaere DOecattv; 
j^iacipeliter qmdcm. quia per Ro* 
tsaasm Ecclenam fait a Gnraa pro 
qieraa epcculiter d^ennone traaa. 
latum ; Cfialiter autem. quoniam ets 
ab alio regoi coroDam rccipiat. a noUa 
tamen corosiam imperi, ro<3|at ini' 


• Eeg. d. S. 31. To aH tbe pniieei. 
ecclesaettcal and eecnlar, of Cermanj. 
Etb Jazmarj 1201. Icnoeest mlonni 
tbe pmtcee that be u aeitduig bia legsle 
tbe cardma] biabop of Falertima. and 
if be can be epared frosi France, the 
cardinal bidiop cf Ortaa. to codoce 
them (coL lOJt B) “p<T eos ipooa cum 
eormn, a> n jcc aae fiwnt, cODtHio et 
praaadio ad coneordiam eScaciter in 
tendatis. .wwv wT.ntji* si etnn quetn 
Doa ad otUitatem imperu com Rede- 
eiz boseetate mento coronare paasmue. 
eel ei forte per eoa deaderata non 
poaeet conoordia prorerure, ooetn> eoa 
saltern eunailio rel arbrWio eommittati^ 
ealra in o mni bna tam libertale reetra 
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phna and dccide<l to recojm«e Otto as Lmp, without farther 
reference to the German princes * In a letter to Otto, dated 
the 1st ilarch 1201, bat evidently not delivered till the lepate 
amved in Jaly at Colopie, Innocent wrote of the two preat 
powers, the Ecclesia and the ‘ Impcnnm, ’ and their re 
epective fanctioas He told him of his great desire to see the 
vacancy in the empire hllcd, and he annoanced, in virtue of 
the power he had received from God throngh the bit sod 
Peter, he received him as Ling, and ordered that in fature 
Otto be given the reverence and obedience due to royalty 
The honoor so bestowed was the greatest that could be given 
to any secular ruler Later, when all the usual preliminaries 
were completed, he would ttunmon him to Pome to receive 
the impenal crown In this letter no reference is made to 
the electors nor to the election * Innocent wrote a letter 
beanng the same date to the German pnnees, annonncing 
the action he bad taken and giving his reasons He stated 
the right of the papacy to deal with the matter In men- 
tiomng the objections to Philip, be inclnded the " insoleotia ” 
shown by him and his Hobeostanfren predecessors to the 
pnnees, and the danger of making the 8ucce*>ion hereditary. 


1 “nu* tppun from tba 
Mvetmt of Lia {rrocenlin^ (RoV <1 
K 81) H« M71 nolhuix of moj 
•ttOTnpt to g*t the Cormfto pnncea 
to eomo to ftn •fcrmoeat. Hs wouU 
eertunlj hsre does wo had be mtda 
vt attempt which failed. It u nsgnlar 
ho w e ve f, that Innocent < letter to lha 
pnncea dated l(t ll&rcb bnt andeotlj 
not detirerad tiU the legate emrad in 
Germanr, appears to contemplate on 
endeavour the legate to get the 
pnncea to come to a settlement, or 
refer the matter to the Pope 

* Beg d. N 32 Innocent to Otto, 
niustn Reg] Ottom m Bomanomm 
Imperatore electo lit Slarcb 1201 
Innocent mentions m this letter the 
eSorts be has mode to get the pnoees 
to ■ctUe the matter and the eonoidera 
tion he has shown Otto u his letters 
The Pope goes 00 to write of the 


menu of Otto and el his ancestors (eel 
IOUC.D1 “loteigiturprog'iiitoram 
tnoram devobonem suscitarv plcoius et 
abendantius remosenre volentes eredi 
moa, ct ipiaai pro eerto tenamus quod 
non solum in ea l« verum estemiea h«r 
edem eorum et legitimnm siKcesaorem, 
•M tanto ipace m hoe precedes affiphus 
(pioato te a oobis magu inteOig*! honor 
atom Koa emm serenitatem toam 
in «o do cenailio fratrum noetronim 

a«culana pnneepe neqneat boftoran. 
auctontate Dei omnipotentis oobia m 
beato Petro cotlata ta m regein reel 
pimns, et regalem tibi prsapimus da 
evtem reverentiam et obedientiam 
•xhiben prwniisaisque omnibus quie 
d« turn aunt et consuetadine prmnit- 
teDda, Rgiam magniScentiam ad sus 
mpieiidaaa Bomani imperu coronam 
TOcahtmus, > . 
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Otto, on the other hand, was personally deserving ; he was 
descended on both sides from families devoted to the Church, 
and was crowned after his election at the right place and by 
the right person. He accordingly received him as king, and 
directed that regal honours be paid him. He would here- 
after, as was nght (sicut decet), summon him to Homo to 
receive the imperial crown.* This letter was backed up by 


' R»g d. K. 33. Innortnt to oil lt>« 
pnncea, cccleauticftl ftsd •tculor, in 
Crnnanp, 1st M>Kh 1!0I InnoCMit 
tolls the pnaces thit ei thej end be 
elilie know (eel. 1038 C] "ejue provieio 
(i s.. ol the tiDpire) pnneipeJiter et 
ficeliter BOi eontiopt , pnacipebler 
quidera, quie pep Eecleeiein de Greeie 
pro ipeiue specieliter (uit defensione 
trenalfttun • fiietitn euten, qaeaiem 
etci elibi coresem regni eeeipiet. e 
nobis temsa taperetoe laperu peeipit 
diidsae la plemtudinem potestetw ” 
He writes of tbs great ui]ur 7 eeoeed 
bj the went of en emperor, end bow 
be bee long expected tbe prucee either 
to settle tbe metter or get hu help. 
Tbej’ bed failed to do the one or the 
other, end bad not answered <ua lettere. 
After ttue be beard that Coored, Arcb 
bishop of tlaiax, had arrengod (or e 
meeting (ool 1037 B) *'de proeoeione 
imperu Irectatun. Unde, oe Tidere 
mur ab incmpto deeutere. litleras 

trum Tobie expooentee Gdrirtrr. et 
super us qiue neseaeena videben 
tur diligentiut inetnientea ” Harmony 
not having been reetorad. tbe Pope 
Eoall; sent his legato and tus notary to 
endeavour to induce tbe pnnoee. either 
bj themselves or inth their help, to 
emve et an agreement, or elee refer the 

matter to tho Pope (col. 1037 D) 

** salva in omnibus tern liberteCe veetre 

quam impeni dignitate, cure Deminem 

xnagts quem Komanum pontiGcem 

mediatorem m hoo voe habere decent, 

^u. *n)i!c/oh>ts.ah. vsTiiviihiis, ui/eUMlKia. 


provideret quod eeset justum et utDe, 
voeque per euctontatem ccehtus abi 
delem super jnramentis exhibitis quoad 

femam et eonsciestiam Lbereret, et 

ed quem negotium unpeni ex cauais 
supenua aaagnatis non est dubium 
pertinere ” As nothing bu been 
d(M>» by the princes (sol I03S H) 
**cum disp*n6um Eccleeiis, quo 
diutiuj neo volt moe dsbet idoneo 
defenaore eerere. sustiaero nolumns 
vitenua vel djsaiDolare Jeeturem pepuli 
ChnsUaai.'* He proceeds to pve bis 
reaeona for rejeetmg Philip, including 
the objection that should he succeed 
hia bretber the kingdom would tend 
to bocome berediUry (col. 1040 A). 
** Noe iptur, quoaiam duobus ed 
habendum eimul impenum favere neo 
poasumua nee debemua, neo credimus 
pervone in uepeno, aed irapeno in 
pervone potma providendum, quie 
etiam ed hoc dignior reputetur qui 
maps idooeua (cpentur, ex rausie 
prwdictic, non ementudima sed rec* 
titudima selo . . , penonem Philippi, 
tenque/n indignem quoad impenum 
pnrsertim boo tempore obtinendum, 
pemtua reprobaoua, et jurameote 
quie ratione regm sunt ei priestite 
decereimua non servanda, non tarn 
propter patemos vet fratemoe ex- 
oeesus quam propnam ejus culpam. 

. . . Cum autem cbenssimua in Cbnsto 

GliQB aoeter Otto vir at mdustnus, 

provelus et discretus, (ortis et consCane, 

et per ee devotus exietat Eccleeiip, eo 

deecendet ex utreque parte de geocre 

devotorum, cum eliam electus in 

nhi. diOsut. at. % ^uv dnhiuA 





ciup. n .1 DWoccrfT m. and the emtiee. 213 

a number of letters to indirida'il princes and to the kings of 
England and France.* 

Innocent’s legate, the cardinal bishop of ralestnna, in- 
formed him of the result of bi» mission, probably In August 
1201.* Accordmg to him his reception was not at all friendly ; 
among others the ArcUlushop of lilainc and the Bishops of 
Speyer and Worms would not teeeirc his mes'cngcrs. Some 
of the pnnecs went so far that they actually hung mes’cngors 
sent out by supporters of tbe papal party. He added that 
some of the princes were so angry with the Roman Church 
that had there been further delay they would have elected 
some third person. Tbe legate accordingly read out the 
papal letter to Otto. He also read those to the pnnccs con- 
cerning hU "reception and approral,” and finally, on the 
authority of the Pope, declared him bng (denuntiavimns 
Tcgcm Romanornra ct semper xVugustum), and excommuni- 
cated all who might oppose him * 

Innocent's notary, who had accompanied the legate, wrote 
that Fliilip of Swabia complained to bis supporters that the 


fuent eoraaitttf, fpae na 
ouiUtu «t pr^biUtif tt«nu« 
dura «( •s^l«oduffi ImpmuRi idooeu* 
CMS BuUsWoua dubitftur. dcn kueto. 
nUM beat! rctn ft ouftra fum in 
rf(;Tsa rfrfpuauf. ft rf(:k}fm « pr*. 
cfpimuf boDOnfiofotiain fsbiVfn. ifu 
ad voraoua uspffu. «cut 
drvft. rocara cunbimos ft fum ipti 
solfcuutfr «{ boaonSci tmnutfnu 
costfo. Domino eoocfdtntf . ConTfrr* " 

> Hf? d. .V I Nw. 31 to 4T. 4». 
CO rrobsbtj an wntifn u Startb 
1!0{> and deUrarfd by lua Ifpato 
aoma tima bafora tba prorbunaboa of 
Otto as lung 60 u datad 9tb Jddo 
t:ot 

* Hag d 51. Not datad July 
or Anguft ISOl Tbe cardinal biahop 
of Ottia mforma tbe Dope of tba rcault 
of bit legation. He mat Otto caar 
(apud) Ait, and then want on with 
bun to Cologne, where tba pnncaa 
praaiotuly frunmoned mat them Many. 


bowvrar. would bot ««tna “M bo« aot 
notuiaiw dar^handiana, qnia m noaitoa 
raca y aiant nontini, ciriutat at domna 
auaa cUui’wo faruntur, Moguntiaus 
iwwcipua, SpuTTunx, at WormaciauM*. 
Quidais pmaraa nustii cujwr aodcia 
iwgotio n quibuadara pnnciptbua di 
aaati, a\»7*ndjo p artarant. Hoc atiam 
aaocti ta tatn vaatrara la taro non rolumua, 
quod al nagotiosi diUtozn fuisart, quor- 
randam ordo pnnapuna aie immutata 
Tulabastur quod in odium RomaiuB 
Ecelaaic taatium procnaasaot-** 

* Rag d N St (eoL 1053 Q. 
Iicttar of Cardinal lagate of Palaatrin^ 
After 3rd duly 1301 “in conrpactu 
omnium qui ton%aneniit littana 
veatr* aancUtatii ragt at da Jpaua 
tacaptiona at approbatiooa euaetu 
aibibuimus, at aura da ectaro auc* 
tontate aa^tra pnUice danuntiavunuf 
tagam Romanornm at temper Augua- 
tum, aiaommumcati* emnibua qui aa 
ei ducaiant cppoDendoa.“ 
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papal opposition waa doe to Ws consentiug to be emperor 
■without having received the Pope’s permission (quia sine 
Ucentia vestra volucrit imperate) ; if they gave vray, their 
liberty of election would be gone, and no one could hence- 
forth rule without the Pope’s consent (nemo prater volun- 
tatem Eomani pontificia potcrit imperare).* The action of 
the Archbishop of Mainz in refusing to receive the legate’s 
messengers is specially noteworthy, as he was elected in 
opposition to Phihp’a candidate. The Pope was evidently 
disturbed at the view taken in Germany of his action. In 
a letter to the Archbishop of Cologne, about the end of 1200, 
he thought it necessary to warn him to pay no attention to 
the slanders (maledlcta) of those who asserted the Pope wanted 
to deprive the princes of their freedom of election. So far 
from this being the case, be had taken such action as would 
secure their freedom. He had not elected any one, but he 
had favoured, and was still favouring, the person elected by 
the majority of those who bad a right to take part in the 
election (qui vocem habere . . . nosenntur). The person 
favoured by him bad been crowned by the right person and 
at the right place, and therefore ought to be crowned emperor 
by the Pope.* 

It -will be observed what efforts the Pope makes to show 

‘ B«g. d N S2 (cot lOSl B). Archbuhop of Cologne. November 
PhiLp the aoterj to the Tope Augoet 1201 to February 1202. “Nee te 
or September 1201. “ Cooquentur moveeDt meledicte quortimdus. qiu oos 

eutem de vobie ideio dux Suevi^ ct Meenmt libertxtem electJonia edimere 
de Romane Bcclesie corem tpeie. ebeene pnoqpibue volmroe, cura hbertati eorom 
quod ea eola ratione (nvehirumr contra detulenmua pobue in hoc facto, et 
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that Jq appointing Otto lio Md g»%cn effect to his clcclton 
by tlio majority of those Mititlcd to take pirt m it, and 1 ad 
mamtamed the freedom of election against cl urns based on 
hereditary rights 

Besides siting the archbishop, Innocent al«o directed his 
legato to nsc the same arguments with other German prmces 
and to impress on them all that he had bs his action preserved 
the liberty of the princes which be desired to see maintained * 

There was a mectmg o! Philip s supporters m Bamberg m 
September 1201 and again at Uille m 1202 at wl icli a large 
number of German princes ccclesi istical and secular, decided 
to protest against tho legato# proceedings as an imprece 
dented interference with the election of tho king In their 
letter they affected to behove that tho legato s action could 
not have been taken with tho knowledge of the Pope, nor with 
tho consent (connitcntia) ot the car In als The legato had no 
locus standi either as elector or as judge (cognitor) In tho 
case of a dispute regarding the election of tho king thcro 
was no jndgo who could give a decision tho matter must 
be left to the electors to settle Christ had by his conduct 
and by the separation of his powers (i e , ns priest and king) 
shown clearly that one Qghting for God should not bo inrolt cd 
m secular ailairs, just as a secolar ruler should not deal with 
spintual matters Even granting tho legato could act as a 
judge, his decision was invahd, for be could not lawfully pass 
sentence, as ho had done m this case, id tl c abscnco of one 
of the parties The pnnccs pointed out how their emperors, 
so far from pressing unjust claims, bad abandoned their nght 
to he consulted before a jnpal election took place, and they 
could not beheve that the Popo would not sciro a pnvilege 
(bonum) to which he had never been entitled They ended 
their letter by requesting tho Pope at a suitable time and 
place, m accordance with lus office (sicut vestri officu eat), 
to anomt Pbihp * The Pope e reply was the famous bull 

* d V I 6# Non tsCToaaneto .UnmAiut 

* U G H Const n fl l«lter Mnct tu et cuncta pe fo%en9 pater 
to Innocent from tho Cerroan pnncea mtas hog sent ro ullo modo noa per 
•upporting Phibp January 180 natUt ra quo Jun disaoaa et honctati 
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“ Venerabilem.” We have dealt with this btill in a previous 
volume,* but only as a part of the canon law, and it appears 
necessary to discuss it here shortly in its historical settin;;. 

contrsn* » dcrnuno Pmettino ve«tr« tont, h«ae g«(tare noa potoJt. Ikima- 


nomaoonnn ttgit clectiODs font lo 
decenWr nuniani petpetnta, ut da 
vetire mira prudniti* prodi'nnt con- 
ccieotis, nee unrtiwimam i&nett ceto* 
cardiaiJiuin eredimtn boe eomuvni- 
tiam •cceuuM Quu emm bine aiaxi' 
lem aadivit audaeum t . ■ Cbiaam 
lepitia, e aommi pontiSeea, nbi sodittia, 
•aneti patit*. totjua ecclaeie eardi- 
nalee. astaeMaorea venroa *el eomm 
miaaoa Romanoruni ngaa aa «lec- 
tioaibna Immiamaae ne, ot vel eke* 
tentm penooam gervrcet r«l q( tapii- 
MT*a ebetioua rtfea (rattoannl * 
JSeipeadendi iBataetu«a voa eredimua 
non bab«n. la Domaaerum eoim 
elactione poouecom boe erat impenali 
diAdemati l aa ti t ataa. at earn Rena- 
Bonim laperatena aoctentata bob 
aecoffiodata cllatenaa Sen dob beerel. 
lapenalu aen> namficeaua. qve eol* 
turn Dei ae m pe r ampliare etodist et 
eiua eccleaiam pneilegrernm epeciaJi 
tate deeorare curant. hunc bonona 
titoluzn Dei ecclecie reeervoter eenii 
ait r < ' • Si latcalii eioipbotae bODom* 
qaod da loie hatnut nreixctee con 
teopeit, MDctitaa poDtifiealu ad boouBi 
qotxl nuagoam babtst, gnomodo ins' 
nmn pecit 1 . Vofcu ergo eopia 

acnptonim f^ineipazs ctsm dolore 
spent tnuTereitaa* quod ^eoeetioua 
epiaccpua in Komanenim tegia elec 

in^cagit. nec videre poeeoxnue, cuitsa per* 
fonAtn bicujpabiljter gerat. Cent ennn 
vel peiaonam electona, vel peraonam 
cognitoni. 8i electons, quomodo qoe- 
Beit op port un its tern, qualiUe aibaiiu 
sbaectibfza mendaeio ventateni at 
cnioine rtrtotein znataret r Qaoaoda 


iaafitf Don eat tupenor ludex ctuna 
ipsa aentestia integranda, aed ebgeri' 
Uum volontate apootaaea eonauenda. 
Ifediator enim Dei at bonuoum. borne 
Cbnatua leatia, aetibiif propnia el 
dignitatibus diatinetia olEcia potes' 
tatia nlnoaqtie diacrevit, ut et t>a 
nublana mimine ae negotua taopLcaret 
aecolanbDa, ae neiaaiia non ills rebus 
dieiDia precideie eideretnr qtu eaaet 
negoliia aeraianboa iiupLeatiia. 6ed 
a eee lodicem eonfiteaisur, faettca boe 
exeusaliofieta babera boo poteat. Vaa- 
trare enuB la vet pMSumoa exerera 
gUdiuBi. quu afce^ta aiu parte 
aentestu a iodic* dicta nuUso habeat 
ftrtBitateoi. QndergopradiciiFrtne*- 
tuu acBteotia la OtCone finsare potuit, 
CBiB nieLU aat* in ao factnm nt t . . . 
Vobia eniis, paler aaacttaatme, inaiD- 
Bare dacrteitDOa. qoia cleetioma oot- 
trevotaiB terrruMimuin doouiram son. 
treo rb(ilipptim) Bomanoniin ragem 
' • tiiu voce, uflo cos^nau cootubuua, 
boe epoadentet, boo thmtar pronut- 
tentea, quod a ve«tr* et Rooune aedia 
obedienlia non ineedet. . . . Oitds 
petuninif nt veniente t em pore et loco, 
aicut veatn ofiieu eat, onctioxna /pat 
bcneSonm non negetia ” Tiro arch* 
bisbop*. eleven biabopa (mcloduig one 
"electua"), three abbots, the Kmg 
<d Bohemia, four dokea. and a number 
of otber pnnces took part in the 
protest (Fids copy u Reg. d, N. 61 ) 

* VoL II. pp. 217 19. Add from tbs 
bull irords not quoted in prenotia 
volume. yL O. H., Const.. 11. p 607, 
L 94 f. “Preterea cum mulo pno- 
apum ex tmpano ague Bnt noblles 
et peteotea. zn eorucu praiudicium 
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In bis letters before the “DehbcTalio, Innocent hail not 
only admitted the npht of election by the Gorman pnnccs, 
ho had urged them to come to some agreement and 
fix on n person rrboin he could accept, or else to 
refer tho dispute to him for eettlcmcnt lie had, how 
ever, also declared that the question of filling up a 
vacancy in the empire was first and hst one for the papacy * 
Innocent had warned the pnnees that the man they selected 
must be acceptable to tho Church, and ho had also warned 
them that if they would not como to an agreement ho would 
be compelled to take action, as it could no longer dispcn«o 
with one who could defend it In that case he would favour 
whoever was mo't deserving, taking into account the aims 
of the electors (sludia) * later on he openly decided m favour 
of Otto, and declared him king As we have seen, lus pro* 
coeding« had caused intense anger m Germany, and from 
the conduct of Siegbert o! Mams and from tho Pope’s letter 
to the Archbishop of Cologne, it u evident that this was not 
confined to Pluhp s party How strong thot party was, is 
shown by the numerous and very powerful princes who for 
warded a protest to tho Pope Innocent had thns cicry 
reason to be as conciliatory ae possible m his reply, and tho 
bull shows clear signs of bis desire to propitiate the pnnees, 
so far as was possible witboot making any vital concessions 
Be emphasised the nght of the pnnees to elect a king, whom 
the Pope was afterwards to promote to emperor, and declared 
that he was as unwiIUng to encroach on their rights as to 
allow others to encroach on the rights of tho Church Bo 
could not, however, forbear pomting out that they derived 
this nght from the action of tho Church in transferring the 
empire He demed that his legato had meddled with the 
election, either as "elector” or as " cognitor ” The legate 
had confined himself to announcing who was deserving of 
the kmgsbip and who was unworthy Innocent does not 
eiphcitly assert, as m previous letters, lus claim to be entitled 
to make the ‘provisio impeni,” but merely a'ks whether 
the Church could be expected mdefinitcly to dispense with 

* VvU p 203 • \uUp 205. 
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a defender. But couciliatopy as it is in tone, the bull made 
no real concessions. While in form Innocent based his action 
on the right to eiamme the fitness of the elected king, and 
to select Tvhere the electors were dlrided, he gave many 
reasons for his action srhich do not fall within those limits. 
The facts that Philip was under excommunication, was a 
perjurer and a persecutor of the Church, were relenmt, so 
also were Otto’s merits. The Pope, however, referred to 
many other points, such as irregularities in Phihp’s election 
and coronation, and the alleged majority of qualified electors 
in Otto's favour. He also raised a new point regarding the 
election — namely, that Philip’s electors had lost their privi- 
leges hy excludmg princes entitled to take part in the election. 
Whatever Innocent’s purpose may have been m mentioning 
matters not strictly relevant to the question of fitness of the rival 
kings for empire, they aSorded material for future claims by 
the Church to deal with the regularity of the royal elections.^ 
It is noticeable bow persistently in bis correspondence 
Innocent harped on Fhihp’s relationship to bis predecessors 
as a serious bar to his election. This attempt to make rela- 
tionship a bar to succession was as rcvolationary in its way 
as Henry VT.’s attempt to do away with elections. It was 
nearly three himdred years riuce Henry I. was elected as King 
of Germany, and from bis time down to Philip’s, Lothair 
was the only generally acknowledged kmg who seems to have 
owed nothing to relationship to the ruling house.* Another 
point deserving of notice is the gradual development of the 
theory that the election was vested in a few only of the 
German princes. In his letter to the German prmces of 1200 * 


* The bull WM 

compUaUeu ieeu< 

euthont^ in hie 

passages were o 

eellectian Ths 


I given in (oil is (he 

under InoocmVe 

lifetune, but eeverel 

'Zmtted in Gregory’s 

sost important onus 


... recepit utrumqne . ** In reprobe 

tione . , indigent mamfesta." lAU 

these passages vriU be found in iteliGS 


in eol 80 of Fnedberg's edition of 
(be X>ecntals ) 

The first passage omitted relates to 

his unwfUingneBS to encroach on ths 

rights of the pnnees. The second 
paas^e includes a reference to the 

coronation at Aix , both possibly 

pointa on which the cuna in Gregory’e 

tune did not desire to lay stress. 

* Vide Appendix, tl. 

• Tide note 1, p. SOS. 
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that the king Tras also the person elected to be emperor, but 
he turned it against Riilip's supporters by basing on this 
fact his right to examine the quatiUcatJonB of the person so 
elected. Accordmgly we find that, while before their letter 
he had only spoken of an election to the kingship, in later 
letters after he formally reeeiTed Otto as king, be addressed 
him as king of the Bomans elected to be emperor, and this 
became the regular title giroj by the cuna to German kings 
before they received the imperial crown. On the other band, 
it was a title very rarely used by German kings, who usually 
styled themselves “ Bomanonun rex et semper Augnstus.” ^ 
Before announcmg Otto to be king, Innocent had obtained 
from him hia sworn acceptance of the papal territorial claims 
in Italy. On the 8th June 1201 at Ncuss, Otto swore to respect 
these claims, so far as they were already in the possession 
of the Chinch, and to help lo Ttcover them where this was 
not the case. The oath would appear from the signatures to 
base been given before three papal officials. Apparently 
it was a secret transaction, and as it concerned rights 
of the empire, it was invalid without the consent of the 
pniiees.* The contest between Philip .and Otto went on 
for some time with varying snccess. In 1203 the Sing of 


I Thui rhilip'i (upporun. wbo b»d 
FpciLrn o< him u " elected to be em 
perof " in their fint letter to the Pope 
va UtB. etjle him " Bonwn'irum nn 
et eemper Augustua ” u their letter ol 
1!02 Bo, too, Fhfljp in his letter of 
1208 to the Pope epeaki of his being 

elected in regem," though he e p eeke 

of ^oeel'^ng the “ unpenum " by his 
election {Beg d. K. 36, cols 1IS( B 
find 1123 D) Frederick IL ctyled 
himself “ impentor electus ” nftes his 

first election se emperor in 1211, but 

after his second election in 1212 be 

styled himself, until his roronsUeD 
SB emperor in 1220, "Bomanonun 
rex et semper Augustus." As Pbihp’s 

cupporten in thair challenge to tho 

Pope, to which the buU is an answer, 

maintained as firmly as ever the new 


that It was mrumbent on the Pope to 
crown as emperor their duly elected 
king, the title of *' Bomanonns roz 

et semper Auguatus " was clearly not 

intended to indicate any abandonment 

of their claim, and was apparantiy 

meant to abow that the mere feet of 

hia election u Germany gate him 

junadiction over the whole empire. 
(See Ulftcli , * Die Stsufischen Eaieer. 
wahlni.* See V. and VL) In a few 
exceptional cases Predenck adopted 
tbo style pven lum by the cuna when 

wnuog rather difficult letters to tbs 

Pope. 

• Reg d. N I. T7. " Actum Kuxiie 
... in prKsectia Philippi aotan, Algidu 

aeolytlu et Riocardi acnptoni prefaU 

domini pspie.*' 
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Bohemia and the Landfjn? Tliunngia deserted Philip for 
Otto ^ext year the icndulnm a^vung tho other way, and 
Otto s cause was abandoned by Adolf, tlie Archl isliop of 
Cologne, by tho King of Bohemia, and by Ottos brother 
Henry, while tho Landgrat of Tliunngii was subdued by 
force of arms Early m 1205 Philip, Innng got possession 
of Aix, formally laid down bis crown and gave up his title 
Ho was re elected, and crowned for tho second tune by tho 
Archbishop of Cologne A chronicler reports that this was 
done by Philip by tho advice of the pnnccs, that they might 
not lose tbcir old freedom of election, and that bis election 
might be unanimous As wo hive previously pointed out, 
the coTOUation at Ati by tho Archbishop of Cologuo was 
considered an important element in tho legitimacy of a Ling, 
and no doubt Pbihp and his supporters wished to euro any 
possible defects in his coronation 8o f ir ns tlio frcsli election 
18 conccincd, it has been suggested that tho princes wished 
to guard against undue importance being attached to tho 
coronation as compared with tbc election ‘ In 120C there 
was a meeting of a number of German princes, attended 
among others bv ^olfgcr ibe Pitnarcb of Aqmleia, whom 
the Pope deputed to persuade Philip to abandon his support 
of Lupoid of Mainr, and to make a truce mth Otto and the 
people of Cologne Phibps answer was a very conciliator} 
letter to the Pope, setting out why be had allowed himscli 
to be elected king to govern the empire Ho offered to submit 
to tho decision of bis prmces and of tho cardinals on the 
action to bo taken to restore peace and concord between the 
Church and tho empire (mter eaccrdotium ct impcnum), also 
on the satisfaction to bo given for wrongs done by him to 
tho Church On tho other hand, bo would leave it to tho 
Pope 8 own couacicnco to decide if ho had done any injury 

* Bee the discuss on bj Clocb De pens pnne bus regni Aqms^ni venjt 
Slaufischen Kiiserwehlen p 73 / Ib, lex consibo cum tuis bsb to 

end Kodenberg M edcrl olte doutseba nt pnne pes tuam Lberem elect onrm 
KOnigsweblcn p 10 I eecundum entiquitetis insUtutum non 

The wr ter of the Chron reps Ctdoa perdent repum notnen et coroneni 
Ac ed Waits p 219 telU us rbi depo&it et ut concorditer eb emtubus 
ippus Iptur lei cum universie elgetur preentur 
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to Philip or to the empire. The letter leaves no doubt that 
PJiihp still claimed to bo the duly elected king, the ruler ot 
the empire, and did not leave this to the Pope’s decision. 

Innocent did not apparently reply to Phihp, but he wofo 
Wol/gcr expressing his general s.ati8factlon snth the letter, 
though be could not accept l^hilip’s solution of the Lupoid 
question.* * Negotiations commeneed, and by November 1207 
they were so far advanced that Philip had been granted 
absolution, and that Innocent wrote him direct.* In 1208 
Innocent deputed Ilugolinus to Germany for the final nego- 
tiations. While on his way there he received the news of 
Philip’s murder on the 21st June.* 

Immediately on hearing of I’hihp's death, even before re- 
ceiving Otto’s report, Innocent took action to secure Otto’s 
peaceable reception as king by all the German princes.* He 
assured Otto of the unwearied efforts bo bad made on his 
behalf, and authori*ed him, if he thought it advisable, to 
proceed with the marriage of Philip’s daughter, as Lad been 


*R<!g.d.N, ISS («oI. lias C) Xltilip 
to InnocoBt, 120< “I'rrure* |>ra 
KfomuoifU at eoAconto lnt«rvo« 
et nM, InUt iscordotiuot «t imponuio, 
<]uam noil tem per dmdertvimu*. tub 
jicitmut not veftm eardintlibut ct 
ooKtnt pnaeipibuK, . . ■ Item not m 
tlji^'io Tot vel tsCTotaoettrD Rontnam 
Deeletum oflfendmte vi'Iemor. not td 
tetufacienduiD vobi* tupponlmu* not 
vettne ctrdintlibtit «t nottni pnoa- 

pbut, ... El vero vot m tliqao not eel 

impermm It'tiato videminj. not pro Lon* 
ore Domini nottn Jeau Chruiti eojot 
vicem in terra gcritit. et ob rereneo 
turn beatl Totri . . cuju* vieanut ettit. 
et ob talutom nottram, eonicieiitis vet. 
trn taper iit vot relmqmmut " 

Reg. d. N. 137. Innocent to 
Wol/ger. Reepcntionem tatem Iptint 
(Ce.. ot Fbilip) grattm in maltit babe- 
mut, turn qoia tspit cttbolietm ven. 
tatem, tom qma pitm devoUonem 
ottendit.” 

Vide alto lonocoDt't letter to Otto, 


How ftr Innocent had rnoved /rem 
hit prenout poulion tppetn itom 
the fact that be telertt^ tba re- 
ceipt by Wolfger el hu regslis from 
Rhllip. 

* Reg. d. N. 143 In the heading 
ol the tettor, tt pm in Uigne. Philip 
It called Dole of Bwtbia, but m the 
letter the Popo addreuet him hj the 
title of "terenfUt,” n title only tued 

by Iimoocnt, to far M we Iiave obaerved, 
in wntmg to kingt 

* l>g. d. N. I. 153 lotter of 
Hugolinut to the Pope. "Oincio 
iplur Icgationu injunetae Judicio 
dirfni numinit extpiranto, ad vot 
cum leatinatioDe regredior; a qao 
■DTitafit licet obedire non renuene. turn 

* TI .0 letleri (Reg. d. N. 153 159) 
are undated, but from a letter to Otto 
(151, dated 20th July) it appeart that 
the I'ope lent off hu leltora before 
Otto’a lettere arrived, to it miut have 
been wiUiin very few dayt of hearing 
of the murder. 
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proposed m the ne;;otiations proceeding at the time of Plnlip 8 
death ^ He 'wrote all the archbishops and bishops, directing 
them “m virtute obedicntiai to do all in their power to 
prevent the election of another king, and he forbide them 
on jKim of anathema to anomt or to crown anj one else * 
lie alao wrote a general letter to all the German pnnccs, 
ecclesiastical and eecuJar, to seek, tlic peace of the empire, 
and to support Otto • In addition he sent letters to a number 
of pnnccs indindually, insisting in the case of cccli i sties 
on the duty of obedience under their oath to him * They 


I Reg d N 133 Innor«nt to 
Otto July 1*0S “\o»t ill* qtu 

tcTUtstor Ml eordiuRi *( cottar 
ac«Rtorum quod prraociAtn tootn do 
COrde puK) ft eOMe OftUo bopo *t fide 
BOO fieta dihtiuouo ct od hoBoreiB «t 

proreettim tuum ofieociwr otpinuno* 
Bcul opera Bitaif««tknc qtur pro to 
ooa dab Unrau< oirrMte IjmI aaMo 
U daoertienBi quaii Mian aouti panirr 
et propuqui noa Umra >a <ua dilee 
tiooe rooatantM. «a ttudio dilj,,-»ati 
BOO dnatinui operan qujD aocuadam 
tempua t bi ciodimua ezpodiR nj;! 
laotM pro to qoaodo tu (oratoD dor 
nuebu qoioetjani propter to roults 
pssai runus adrerra, qiui nee ctiom 
tibi roloimus int mars cum adrrr 
ntos to premebat 

t Hfg d. V I ISi loaoceot to 
the Archbuhop ol blagdebuijl and hia 
■uCragans “ Quonrea Iratcnutati tm 
tra> per apoatoUca aenpta aandamua 
et in Tirtute obedeotue dutnete pr«i 
eipimns quatecoa ad pacem imperu fids 
Lterintsndentea BonateauspemuCtatis 
quantum pro vinbua impedire potsstis 
ot quisquam da ooto eligatur in rr ^ e m . 
ne fiat nonssiicas error pejor pnore 
Ct antsm ominia toUaCur occasio 
znalignandi noa tarn vobis quam alns 
ardiuepiacop s di episcopia edo in 
terpont one anathematis auctontato 
apoetoUcs interdicunns ne qu s 
alteram intmgere vel cocooare pne 
aamat.'" 


* Itrg d N IS3 lonocnit to 
all the prmeea rrrW ul eal and lay 
ot Cennany July l*0S uairerai 
tatem veetram rogandaal dux mtu et 
Rionsedaa per apoatobca rob « aenpta 
tDandaniea quaienu* ad pacem 
inperu Cdritcr letaBdaiu cootss 
tieotes ditpoaiuotu dinar qua ctrra 
ehanaomum la Chnato ri um neatrura 
lUuatreB regen Otionm endrater 
elocet * qua ad regeadum imienum 
affirac'tcr auLtiai a” 

* E-9 Reg d S JS* To the 
Archbubop at Saltburp July 1209 

per apoeioLra Ubi arnpta pncci 
piesdo maadantes rub deUto jura 
menu quo aobu in liae parte teaeru. 

quatenua dinns dirpoaitioni 
consent ens qux circa chanee mi in 
Chruto Clium lUustrem regem Otto- 
arm avideBter elueet lura el 
Doatnim judiuum approbando ei 
patenter et potenter adhftreas im 
pendeado nbi auxilium et farorem 
Innoccat claimed from tus bubops 
obadianee eren in matters telatmg to 
tba eaipire under their oath of fidelity 
nde Reg d. b I 71 to the Bishop 
of Langres Brcterea cniu ab Ecclas a 
Itomasa, cui tenetur juramento fide 
Iitatis aatnetus nulla debuent rationo 
iurertero ve'l a'Ci ea quomodolibct 
diaeentire ipso ex quo ei patenter 
innotiPt euper negot o impeni noatr* 
beneptae turn voluntat s non solum 
aa ipai opponere non expavit 
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must therefore support Otto, io whoso favour divine provi* 
dcnco hnd clearly declared Itself. Wo c.an hero only draw 
attention to tho very preat imporfanco politically of this sub- 
ordination of tho bishops to tho papacy in secular politics. 

Philip Augustus made a fruitless attempt to set up a rival 
to Otto. Many, however, of Otto's former oppooents, though 
they would not support a rival, insisted on a fresh election. 
Tlicro was accordingly a meeting of tho Saxon princes at 
Ilalbcrstadt on tho 22nd September, at wldch Otto was 
elected, according to tlio chroniclers, as emperor. There was 
a larger gathering of tho pnnees at Frankfort, at whicli Otto 
was elected " in regem.’* Tliero r.an, wo tliink, bo little doubt 
that tho German pnnees intended these elections to bo a 
demonstration of tbeir electoral rights as against the Pope. 
In some cases princes only reckoned Ids kingship from tbo 
Frankfort election.* 

yegotiations followed regarding Otto’s summons to Pome 
to receive tho imperial crown. Innocent dwelt on tho groat 
importance of harmony between tho Church and the empire 5 
if they worked together nothing could stand against them. 
Ho pointed out, on tho other band, tho evils arising from dis- 


^ Sa« Blarh, ' Die SleoSachen Keieer- 
wehl'n,' p SSr lie quoW Um * Oeeta 
epieo , llelbcnted ’ • Tlenque phn 

cipci inppni . nj^io Otunmn <n 
iicperatorem unenimller dep'runt.’' 
end from Arnold of LObeck'e chronicle : 
“eo ei divlnilue mapiretJ pun veto 

mim pnrcipein (< f ,eniporor)et ermpef 
eug%utum elcgcrvint." It ceeme Miclx 
thet the prinoee nxuint by the eleetioo 
to eMcrt the noroeaity of their vote* 
to DiAUe the election of Otlo eomplefe. 
but it ia not epperent why they ebould 
have pven tho title “ imperator " after 
eo many Oerman pnncea had avoided 
doing thie in 1S03. There la Bo evidence 
that the reiult of the Hal berated meet. 
ing waa reported to the Tope. In the 
oaee of the aubaequont meeting af iha 
pnnoea at Frankfort on tha Itth 


November ISOS, at which Olto vras 
elected "in regem," there appoara to 
have been no formal report to tho 
rope, but he waa informed of what 
bad happened by inihvidual ricnea 

who ware preaent. On hearing the 

reaoH ol tha mecling. Innocent wrote 
the Buhop of Cambrai and the Arch* 
buliop of Magdeburg, who apparently 
had reported tho •' promotion " of 
Otto, and oorreetod it la both caaea. 
to more coaSmiation of hia promotion* 
Peg d. N. IM. To the Biahop 
of Cambrai. " litleroa tuaa . . . 
iwcepimui . . . par quaa do proraotione. 
quinimo quaal do oonSrmatioflO pro- 
noUonia . . . Otlonia " Similarly Ja 
173 to the Archbiahop of hlagdeburg. 
See on tho whole aub^oct beiudca Bloch, 
Rodeaborg, ' Wiederholte Kfloigawah* 
kn.’ 
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sensioDS between these two great powers, and nrged on Otto tho 
importance of removing any causes of discord and suspicion, 
and pressed him to grant the requests which would bo pre- 
sented to him by tho papal legate * Tliis was in tho middle 
of January, and tho result was, no doubt, the undertalung 
given by Otto in March 1209 at Speyer The oatb at Keuss 
m Juno 1201 had dealt mainly with the temtorial claims of 
the papacy in Italy The engagements then made were ro- 
prodneed m tho Speyer promise, and Otto now also undertook 
that episcopal elections sbonld be freely held, and decided 
by the chapters or by the larger and " sanior ” part of the 
chapters (thus giving op the very important right of dealing 
with disputed elections) lie also gave entire freedom of 
appeal to the Apostolic See in ecclesiastical cases He gave up 
all claims to the “spolia ” All “apintnaha ” were to bo dis 
posed of freely by the Pope and by other prebtes of the 
Chorcb lie undertook to give effective help in suppressmg 
heresy. The promise was counteraigLcd by the chancellor, 
the Bishop of Speyer, bat was not supported by the signature 
of any other Oennan pnnees* Innocent also, In the end 
somewhat grudgingly, bad given his assent to Otto’s mamage 
to Beatrice, the daughter of Philip ’ It was of Importance 
for Otto as a means of conciliatmg the fnends of the Ilobcn- 
ataullen family, and Otto was betrothed to her m May 1209. 

The first signs bad already appeared that all would not 
bo well between Otto and Innocent Sometime before March, 
probably m February 1209, Otto had written the Pope com- 
plaining that Frederick was stimng up trouble agamst him 
He begged Innocent most earnestly not to support Fredcncl, 
and not to take any action in tus favour till Otto could discuss 

’ d K 179 ISth JftDiurr qoAluiui ills prcfitiktareecledendData 
1209 <|Q0iQ totum espitulom tsI msiof st 

' U O H. Const H 31 Ottos ue>OT pon ipsius duxsnt eligendum, 
Bgrcsrasnt St Bpsyer, 22o4 llsrcb diuQ modo meiul si obitst ds esnotucis 
1209 "ICuin igitcD sbolsrs Tolsatss isstitutis " 

abosom. queni mt«rd<mi quidom pro Tlius Otto tmms to hsre kbsedoned 
dsesasorom sostrornsi ezsretuus di ths right to bs present at elsctions and 
enntar in electiombns prelatontnia todscids in cases ol djspntee 
eoneedimos et sanctimus nt electionsa ' The letters on tbs subject are 
prelatoruffl bbere ao eanomce fiant, Reg d N 1S3, 169, 177 and ITS 

VOL. V. P 
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the matter personally with him in Italy.^ Innocent replied 
that Frederick’s father and mother had both of them entrusted 
Frederick to the care of the Boman Church, that he was a 
subject of the Church and owed fidelity as a vassal, and the 
Church must therefore support him. Thus it was impossible 
for the Pope to withdraw hia help from Frederick, but it 
would not be used to injure Otto.* 

Otto started from Augsbm^ on his way to Borne for the 
imperial coronation about the end of JnJy.» He had been 
preceded by Wolfger, Patriarch of Aquileia, whom he had 
appointed as his legate in Italy in January 1209. Wolfger, 
on his return from the imperial court to Italy in March, took 
vigorous action to recover imperial rights usurped by Italian 
cities. Innocent had, at Wolfger’s reqncst, recommended 
him to the cities of Lombardy and Tnscany,* but Wolfger 
extended hU action to lands claimed by the Pope, and In- 
cluded in Otto's concession. Innocent sent Wolfger an ex- 
tract from Otto’s oath at Nenss in 1201.* We are not Informed 
of the details of what followed, but we find that after Otto’s 
arrival in Italy be pursued the policy adopted by Wolfger 
regarding imperial claims, notwithstanding his engagements 
to the Pope. 

Negotiations with the Popeproceeded, and evidently Innocent 
had to recognise that be could not compel Otto to honour 


^ Ileg.d.N. 187. Probibly Febmary 
1209. 

* Beg. d. N. ISa InooccDt to 
Otto. 10th March 1209 Ajoolber 
Dtmor £ign that rclstioxta weto fto 
longer eo cordial la a chosgc la the 
form of oddreoa to tba Pope. In bu 
letters from Germany, after Philip's 
murder, he oddrooeod Innocent " Rs- 
Tcreado in Chneto Fatn . . . Dei gratis 
eanctie Bomonie eedia eummo pontifici. 
Otto, eodem gratia et eua ” (Reg. d 
S'. 160 and 187). The “et eus” 
u dropped m lua letters from Italy 
(190 and 193). 

* See on the iclations between Otto 
and the Pope from the time d hie 
re-election to hia ineosion of the Siahon 


longdom, Winkelmana. 'Pbihpp t. 
Sdivoben und Otto IV..’ veL ii. book 
■ . and book u « chape. 1 and 2. and 
e^iecially Beilage. tui. 4. * Otto's 

KaiaerlffOausg * As regards Inno- 
cent's letter to Otto of 11th Korember 
1209 (R, »n. 121), referred to by 
Wmkelmaim. Le., p. 195, note 3. it does 
not appear to bare any beonsg on 
the matter. Otto's Speyer declara- 
tion regarding the suppreasion of 
heresy would only seem to cover 
nctioD Within the empire 

•Begd-S. 185. See aUo Beg. XII. 
la 


Eeg-d.h'. 186. 
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obbgatioQS ^hich bad not I)c<.n confinncd by the German 
princes 

Innocent crowned Otto on the 4th October altbonfrli pend 
mg questions Trero not all settled Otto had to lca>e Rome 
immediately after the coronation, bat endeavoured to amngo 
a meeting with the Pope a few days later in order to amve 
at an agreement This Innocent declined,* but negotiations 
evidently went on for a time Accordmg to Innocent, Otto 
refused an offer to refer to arbitration matters m dispute, 
and proceeded with his assertion of Imperial ngbts, notwith 
standing the claims of the Cborch Otto brought matters to 
a head in Febrnary 1210 by appomtmg Dipold of Acerra to 
bo Bnhe of Spoleto Dipold proceeded to stylo him«clf al«o 
“ilagistcr Capitancus of Apoha and of the Terra Lavons, 
parts of the Sinhan kingdom * This was a dechration of war, 
not only against Fiedenck, but also against Ftedcnek. s Uegc 
lord, the Pope, and it is remarkable that Innocent did net 
take np the challenge till after Otto had cro3«ed the border 
of the kingdom of Sicily m November 1210 
Though Innocent was onwiUing to bretk finally with him, 
yet he as well as Otto had for some time been preparing for 
the commg struggle Otto, for instance, eitortod from the 
Archbishop of ^Izburg in Jnly 1210 a promise of support, 
even against the Pope, m matters concerning the honour of 
the empire and of the emperor * 

Otto crossed the frontier of the Sicihan kingdom early m 
November Innocent took immediate action, eicommuni 

I Reg d. N 193 ud 191 auno oMtro et tn Rbu* et in penosa. 

* M C H-. Const- II p 47 pro vmbut noaUu uiuteniuj et eon 
Conlcedetatio ol tbs ARbbubop ot tempto mnndAto apoatoheo u qnod 
Salzbnrg Srd July 1210 Votimi (ortadomuraapapadaietmcoDtranum 
faexmoa umrema qnod noa ad tzsantztenradnm honornn aunm et 

occaaiODe diecordio inter dominnxn iniperu ipai domino noetro auzol o 
papam et donunnm noetmm O sere panterqne conaUio temper aderuniu 
msamma Romanomm iznperatorem e* boon fide tnm eontn pspam 
exoTta memoratnni dommiini noatrozn tnm oontre ^emlibet bominets 

unpera totem nnnqnam d fa er em na quin nnlla uspedienta occamona ad eon 
nos in ommbas hu*, qua honorem aerraodum honorsm amnn et imperu 
nnpeni et sue pereono reep oiun* pro perpetao ipsum pro posse nostro 
movendia cbi tanqoam lejitUmo do- larabmus 
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wting him and rclc.asmg Ids subjects from their allegiance,* 
and he also entered into negotiations with Philip of Franco 
to secure his support.* Two months later ho called on the 
German princes to elect another la Otto’s place.* A little 
later again ho stirred up Iho Italian subjects of tho emperor, 
c.illing on tho bishops to publish the sentence against Otto, 
and to bold no services in any pbco where ho might stay, 
lie also stated that ho would declaro him giulty of heresy 
if ho continued to b.aT6 divine services celebrated in his 
presence.* It is reported that even at this late stage Innocent 
made another attempt to come to terms with him. Tho very 
well-informed writer of the ‘ Ursperg Chroniclo ‘ states that ho 
heard from the papal agent that Innocent was willing to put 
up with all tho territorial losses incurred, provided Otto 
would keep Ids hands oft Philip of Franco and tho Sicilian 
kingdom, but that it was all in vain.* 

* 8m WtnkriAun, ' niilipp vm quu> kviu et kruarului elui 

SehwkbM und OtM tV. voa UrkOD- Unam An(ba mirs^nuit t • ■ . N*e 
■eh«vi 2 ,* p. S4S t. W« likv* e«t «b* nobii ebiMitiur • quoque. quod t«to 
Wtt of Innon>nt'i onl«r, but b* rMiuuos proeursnnxu protaotisaNa 

to (t in 0 f«ltM to tha rifuw, daUd aiati quia boo cndabainut aum, quod 
Sn>d Deconiber ISIO. llog. XITI. 199. aubito «at ofloctvu, lauao quafrm ipM 

* ndchraor, ‘Aeta Imparu S<Jaata.’ Maubilodamonatrant, )Caindau«,qul 

920. ]«t Febnikry ISU. InBOtvnt oauua nowat katoquua Sanot. pro* 

to rhflip of France. roorerl (aeit Saulam, ttatunt pnxerun. 

921. Apnl 1211. To all U>a in rps<*ns, quara ipM ifaiui culpa poatra 
pnncea of Ocmianj. In Uii* letter reprobant rt ci piuat aubiutuit lanf- 
Innoornt mrntiona tlial ha haa ax- crein. qm return opUouit at poncdit I 
communicated and analhcmatiacd Otto qu» rca iniUolii tempona cat Ss'tra.'* 
"pro CO. quod bcncSciorum noatoTuia * DOchmer. 'Arta Impcnl Sciceta.' 
ingratua ct proimaaionam tuonira obh* 922. Innocent III. to tha biabop and 
tui maligna pcncquitur prrrfatoni clcrgr of Oemona, 7lh Jol^ 1211. 
tegem Sicibn orpbanuni ct pvjaHum, * Dutchardi at Cuonradi Craper- 
apoatohCQ prctectiom raliofum, nc- gcnaiuBi Qimnicon Editora Abel and 
quiter invadendo regnura ipnoa ct Wealand, p. 92. “Sana na tanta tur- 
Homann oedcua patnmialnm, centra batio Serct in cccJmui ct populo Chnf- 
aacramenta et aenpta tun at contrn inra baao, Yoluit domnua papa auitincra 
•tDonimcntaooalra.eura aemprrpamtl omna dampnum. quod aibi imperator 
fuenmua ct anpa obtulcnmua ci iuatitia in toma ceclcaia Romana intaniaact 
plcrutuiinam exhibera oorara arbilna ant infemt liana tonnaa oompon* 
comtnuniUT ebgcndu." tionia cum racuiact imperatof adroit- 

ria alao warned tha German pimcaa tct«. domnut papa, tamquara vir 
Uiat iboulJ Otto tarctvd la bn dmgna aniraoaur at conSdaoa in Domiao, tua 

ad cam voa condibonam radiget, ardua negoha vmul explera ditpoiujt.'* 
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Otto began Ins eocond campaign m tlio soutb of Italy m 
the bcgmning of llarcb, and by October bo aros about to 
cross over to Sicily Fredeneb is *ald to have had ships ready 
for flight, when events in Germany changed tlio whole situa 
tion 

After Otto s excommunication a movement agamst hun 
had commenced in Germany, led by Siegfried of Mainz, the 
I^andgraf of Thuringia, and the King of Bohemia In tho 
early summer Siegfried published the excommunication of 
Otto by tho Pope Ottocar of Bohemia was tho first of the 
prmcea openly to rebel agamst Otto and to declare him'clf 
m favour of Fredeneb of Sicily Innocent was very careful 
not to mterveno openly in the choice of a successor to Otto, 
but be had, in hia letter of February 1211 to the German 
pnnccs, shown prettj clearly that Prcdenck would bo ac 
ccptabla to him * In. September a number ot German princes 
assembled at ^u^lberg and elected Fredeneb m impen 
torem * Tho princes who took part m this election were 
obliged to look to tho Pope for support, and they asbed Inm 
to confirm their election , they wero so far In a minority, 
though a very important mmonty 

Otto, hearing of those movements m Germany, made bis 
way back mstead of crossing to Sicily IIo was delayed by 
further fruitless negotiations with the Popo and by disturb 
ances in the north of Italy, so ho did not get to Frankfort 
till the imddlo of March 1212 • On his amval m Germany 
be found many even of the bishops and abbots still faithful, 
and many of the rebels now returned to his allegiance In 
order to strengthen his position and to securo some following 
among the friends of the nobenstaufleD, Otto rnamed (on 
the 22nd July) Phibps daughter, Beatnce, to whom be had 

* P 228 noM 3 boy *nd for •ome |un« *ft«r he bed 

* SI O l«g Sec IV Cone JI i,of eecepted the oBer of the Cenuen 
43 (26th September 1212) eod 44 pruacee he etyled hrmeelf llomenonUD 
(19th November 1212) See on the ioperator clectiu 

enbjoct of Hue election Bloch He • For the rebetlKW m July »n4 
Steufieehen Kaiserwahlea p 89 f Cenaeny teo Winhelmenn Phihpp 
There can be httle doubt thetFrodenck von Bchw&ben und Otto tV vol u 
wee elected as emperor and not as book u chap v 
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been betrothed since 1200. Unfortunately for Otto she died 
on the 11th August. Otto -was at the time besieging Weis- 
sensee, and the disastrous results of her death were imme* 
(Lately apparent. The Swabians and BaTarians at once left 
his camp, and so many of his followers abandoned him that 
he had to give up the siege. Presently he moved to the south 
to deal with the threatened entry of Frederick upon the 
German scene. 

After Frederick’s election had been reported to the Pope, 
negotiations went on for some time on the subject, and finally, 
with Innocent’s support (consilio et interventn), Frederick 
was hailed as emperor (imperatorcollauderetiir) by the citizens 
and the people of Borne, and tho Pope confirmed his elec- 
tion.* This was not, however, till after the consent of Frederick 
had been obtained, and the Fopo and Frederick bad come to 
terms. Frederick’s consent was not given as a matter of 
course ; his wife Constance and the Sicilian nobles were 
strongly opposed. TTe have no detailed account of the nego- 
tiations between Frederick and the Pope, but some of the 
conditions arc clear from documents executed in February 
1212. Frederick bad to swear to be faitbld to the Pope 
and to his successors ; be placed on record the territories he 
held from the Pope and the tribute (census) to be paid. He 
undertook personally to do homage whim summoned to 
appear before him. He had also to accept a concordat regard- 
ing ecclesiastical elections in the same terms as the one forced 
on his mother in 119S.* It was not till he had done all this 


^ Burcbardi et Cuoiusdi Unfi«T' 
gennum Cbronieon. p 373 , 43 . "Die- 
tus vero Anehclcaus isagoo Ubore 
et pencube ptunmu Bomain ueqne 
pervemt , ibit^ue CQDeiLo et loler- 
veotu domm lonoeeDtu peps obfanoit, 
ut a civibut et populo Boduoo Widen- 
cue imperator eoUsuderetur et de spe 0 
lactam electiooem papa coofirxnavitr*' 
lanocent IV. appeare to relee to thia 
incident in hia excommamcatioo ef 
Frederick on the 17th July JS4S 
(Kpie. Sue. XIII., vol. ii. 124, p. M), 


for after mentioning the oath given 
by WotJenck " pnuaquam eeeet ad 
unpetu dignitatem electus,” ho goee 
on, "et. aicut dicitur, lUud idem (ie., 
bomagej. postquam ad eandem digni* 
talent eleetiu extitit et venit ad 
Drbein “ waa repeated by him in the 
preoeflco of Ute Pope 

* }l. O, Q . Const. II No. 411, oath 
by Wedenck to Innocent, Feb. 1212, 
at UeMina. 

No. 412, undertaking by Frederick, 
February 1212, at Meeaina to do 
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that ho added to liis title of Kidr of Sicily that of emperor 
elect ‘ At the request of the Pope, Predenek had his infant 
son Henry crowned as Kin^ of Sicily * It seems probable 
that tho object wis ultimately to do away with the personal 
union between Sicily and iho empre as Frederick apreed 
to do m 1216 Another reason for tho coronation was no 
doubt to secure a successor, with a good legal title, before ho 
started on his very adventurous expedition to Germany Ho 
commenced his jottmey m 3Iarch and armed in Pome about 
the middle of April At Rome, where ho did homage to the 
Pope for the Sicilian kingdom ho was very kindly received 
by Innocent and helped with money, and there ho stylcil 
himself emperor elect by the crace of Gml and of the Pope * 
Frederick left Rome by the end of \pril or early in ''tfly» 
but was unable to cross the Itahan frontier till some time m 
August, as bo had to rnako long halts at various towns in 
l^oTthcm Italy to avoid Ottos supporters Ho amved at 
Constance in September, a few hours before bis nval, wbo 
was also on his way there His occupation of Constance 
gave him time to rally his supporters m Germany, thus cn 
abbng him to hold a mectiog of his supporters on the Sth 
December at Frankfort There he was elected king by a largo 
number of German princes in tho pre«eneo of tho legate and 
of envoys from France From that time onward, with very 
rare exceptions, Frcdcnck dropped the style of emperor elect, 

borotge vheo req<ured bj • Tope 1312 >a a pnvil»ea granted tl e 
for the kiDgdom of S air dokedom of ArrI Lubop of Uonreale H B vol i 
Apeba, and to pay tribute p *04 

No 413 aame time and place agree* • B*e tVinkeUnano Tbilipp v 
ingtotameeoQditionaiegardmgcfencal Sohwaben nad Otto IV rol > p 31S 
elect oni aa his mother CooiUnea bad eotea 4 and 6 where it u thewc Henry 
been obbged to accept in 1199 evfe waa proUbly crowned in February 
p 196 note 2. ISIS 

bo 41<, April ISl’ at Borne *110 vo1 1 p S27 In eon 
f>edenck enUred into further agree firming a grant to the Roman Church 
ment with the Church of Rome re Frederick wrote cn the 15th April 
garding expensca incurred on lua 1*12 at Rome SancUaaimo patn 

Innocenlin Fudanaia. 12*u. v, *811. 
' Tho (int letter in which Fiedenck gratia res E ciho in Bomanorum 
•fyles himaelf "Romaoorum imperitoe Imperatorem electus et aeroper Au 
elecCiu 14 at Hess na in February gustua 
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aad adopted that of '* Bomanomm rex semper Augnstus et 
res SiciliJE.” ^ By the siimmer of 1213 a large part of Ger- 
many had accepted Frederick, and at a meeting held at Eger 
on the 12th July of that year he paid his price for the papal 
support. He renewed, almost word for word, the promise 
given by Otto at Speyer in 1209, and supported it by a per- 
sonal oath. Innocent, however, was not content with this, 
and required the assent of the German princes. A number 
of them, including such important persons as the Archbishops 
of Jilamz and Salzburg, the Eiog of Bohemia, the Dukes of 
Bavaria and Austria, and the Landgraf of Thuringia, signed 
the document as witnesses. The Pope also got tho express 
consent of individual princes in enbsequent years.* Tho 
curia was not satisfied oven with these agreements, and had 
them strengthened later on in the time of Honorius III.,* 
but Innocent bad by the agreement he obtained put tho 
territorial claims of the Church on a legal basis, accepted by 
the Gorman princes. As in the case of Otto’s Speyer agree- 
ment, the clauses relating to the Church seriously modified 
the powers left to the emperor by the concordat of Worms. 

Fighting went on during 1213 without any decisive results. 
In the following year the victory of Phihp Angustus at Bou- 
vines (27tb July 1214) put an end to any chance of a victory 
by Otto. In 1216 Aii went over to Frederick, and he was 
crowned there for the second time. As there was at that time 
no Archbishop of Cologne recognised by the Pope, he was 


1 M. O. n.. Coiut II , vol. u. 
Xo. 451. Petter of Bithoi) Coorsd 
to FbiLp Augustus, December 1212. 
There hu been much controTeref 
over this election, the protegooieW 
being Bloch In hu ‘Die BteuAsehen 
Kaeserwahlen ’ end Krammer m hie 
‘Der Reichsgedanlce dee Slaufiscben 
Kaiserhausee ' and ‘ Das Eurfunteo 
EoUeg, Ac.’ We ere inclined to agree 
inth Bloch that it h to some extent 
a tacit assertion, bj' the majont; of 
the German princes, that it was for 
Ahem -alone jto olent .a Juivt J> jmlar 


over the empire. The fact that a 
papal legate waa present does not 
appear to us Decesaanlf to imply 
papal apjvoval. Forty years later a 
papal legate vaa present at the second 
ete^on of Wilhara of Holland at 
Braunschweig, a proceeding certainly 
ilietaateful to the cuna> 

» M. O. K , Coast, ir. No i9-SI. 
I2tb July 1213 and eth October 
1214. 

* it O. H , Const. II. No. es 43, 
September 1219) No. 72, 3rd April 
JUUO. 
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croimed by tbo ^Vrcbbisbop of Mainz on tlio 25th July It 
^8 on this occasion that Frcdcnck took the cross, tho cause 
of 80 much trouble to him later on A few days later tho 
city of Cologne, Otto s last stronghold outside his own do 
mams, also accepted Frodcnck, and Otto had to retire to 
Brunswick ^Vltbough Otto lived three years more and ne\cr 
gave up the struggle, yet he was cnahlo to affect scnously 
Frodcnck s hold over tho greater part of Germany 

Otto 8 supporters tned to reopen the question of his de 
position at tho Latcran Council m 1215 Innocent stopped 
a very hot controversy that arose, and at a subsequent meet 
mg declared Ftedcncka election by tho German pnnccs to 
bo emperor approved and confirmed * 

Fredcncks succession to tho empire would have been 
impossible, as far as one can judge, without tho support of 
the Pope This contnbnted to weaken tbo coalition against 
Pliihp Augustus, which was defeated at Bouvincs, a landmark 
in European history, but it also led in tbo end to tho catas 
trophic struggle between tho papacy and tho nohenstauflen 
—a danger to which Innocent was not blind, but wluch be 
could not avert 

Innocent relied in his dealings with secular powers mainly 
on his authority as near of Clinst He did not di*dam nor 
neglect to use authonty of human origin, as, for instance, 
that of a feudal lord, but such powers were treated by him 
as of human origm, and uot as belonging to the Pope as 
Pope His conception of tho papal authonty was no less 
exalted than that of his great predecessor Gregory VTI , but 
he handled it much more as a lawyer, systematising where 
possible the use of his powers Thus in the bull (finally 
embodied m tho Decretals) Innocent based his nght to deal 
with quarrels between princes on his authonty to decide 


* According to Tlicb4rd of Sad Ccr entibus c«teru ip»e ecclcu&ia e*t 
raftno (p 91 Sene I Cronacl e of tbo ogiwu* At Another ■ tt ng a few 
£b<n>rbi AcpoiVbma cA AiYia/ fbter predict' et'Am regie Fnd 

tbe que«Uon waa brought tip Az>d enci electiooem per pnncipes AlAman 
there WAS A hot controversy FiCAlly Bn fsetozn leg t me m {mperstorem 
dominuA pApA nutnu unuit et egtedi UonutnuiQ AppiobnnA conSrmnv t. 
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where questions oi sin were inrolved. Again, in the case of 
the empire, he claimed the right to examine the qaaliCcations 
of the king elected bj the German princes as, if we may nse 
the expression, a matter of official routme. 

Innocent had not carried the majority of the German princes 
with )iim, ntul his claims to interfere in Ger man elections or 
to nominate in case of disputes were not generally admitted, 
but we most reserve oar remarks on tliis subject for a later 
chapter. 
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noNORiT's, -who was elected Pope on the 18th July 121C, 
two days after the death of Innocent III » was of a very 
different temiwramcnt to Ins great predecessor,* and occord- 
>Dgly, though there was no change in the policy of the curia, 
yet the inctLods were different, and the great strngglo with 
the Hohenstauffen was postponed 
When the pontificate of Uononns began, the Church was 
not in full possession of the lands included m the promi<o 
made by Frederick at Eger in 1213, as it was not till the 
contest with Otto was over that Fredcnck conld attend to 
affairs in Northern Italy, but by 1221 the Pope was able 
to announce to the world that the Church of Homo had 
received possession of the lands it bad claimed, and to 
acknowledge the help given bun by rrcdenck.* The Pope 
and the emperor did not agree as to the rights left to 
Frederick as emperor in these lando, and there was trouble 
over his claims to armed assistance from papal subjects m 
1226 Frederick also appears to have alarmed the cuna by 
suggesting at a conference at VerccUi m 1222 that it should 
employ him as its agent to govern these lands * The fnc- 


* la an rsrij letter noaonni pvn 
• charactenstie dascnption of hu 
cnethotU. Epis. See XIII , toI 1 31 
loth Uay 1217 *'FUniinque disu 
icalaDdB cunt quedam et ad temptu 
conaiventibus oculie toleramda qua 
poflsnnt Bcandah matenam euscitara. 
earn et Sentaa ipaa quedatn fecent 


a« teiaperaatia aquitati* pro vjtaado 
acmadaJo ludeorum. * 

• X.^ , 1S5. 18th February 1*21 
llta letter is addreasad UcjTertis 
preaentes htteras mepectuns * 

• FicLer rorschnngeo rol it 

33*. Slh Slay IS*!. Hononua to the 
peopde of Spoleto. Ucaidc^ 
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tion that arose from time to time vas not in itself very serious, 
bnt it most hare played its part in strengthening the deter- 
mination of the cnna to secnre for itself snpporters in Italy 
by protecting Milan and its friends from I^ederick. 

Another sonrce of trouble was dne to differences regarding 
ecclesiastical appomtments in the Sicilian kingdom. Frederick, 
before he was accepted by Innocent as the fntnre emperor, 
bad nndertaken to allow freedom of election in bis Sicilian 
kingdom, bnt it was subject to bis assent to the persons 
elected.^ Honorins in a nnmber of cases refused to accept 
the elections made, and finally, after the sees had long been 
Tacant, filled them np withont consnlting Frederick.* This 
and the question regarding Frederick’s rights in the papal 
states were the cause of a very angry correspondence between 
Frederick and the Pope in 1226, in which the emperor dis- 
closed Jus real feehngs towards the Church by accusing the 
Papacy of haring faded in its doty towards Mm when Inno- 
cent III. was his gnardian daring the time of his minority.* 


tbt pMpl» et SpoIeM ihftt B«itb«r b« nor 
tba enrdiatU hnd agT«ed. tbougb mo«b 
piescetJ. to oartbiaa "quod enet u> 
prerodieium opoctoliM Mda,” ho >l«o 
Kfm to tba BctioD of Cunzelin. tba 
impenal legate, in endesaovuig to 
eadaca tba paopla of Titarbo *' a daro. 
bonia eoLditate fidelea noatros arer- 
tare ” and ** at uopenton debeant 
facera faramaotimi.'' 

See also Tbeioer, * Codex Difdotnati 
ms Donumj TemporaLs,' eol i IIS, 
116, 119. 121 of 22aiJ Koreinber 12Z2. 
123. 2(Hh December 1222: 124 and 
125, let JaaoSTj 1223. 117, 1J8, 120; 
not dated, but an appaientl^ of 
Kovember 122a They deal with 
Gunzeliu's bebanoiar and Fredenck'a 
emphatic disamval of bu actions, 

‘ 5LC. H., *Const.,'n. 412, Pebroaty 
1212. PrirelegmiD Fndenci II. Regu. 

In this compact with the Pope, clause 
(5) regardingelachons providce ‘‘semn* 
dura Demn per totum tegnom canotuce 
east da talibos quidem peieonis, golbus 


DOS et herades noatri requmtom • 
oobif prebare debeaaiaa asaensua.” 

• Sptt. See Xni.. v«I. I 2S3. 25tb 
September 1225. Hononut to Pnd. 
enck. He baa m appointing selected 
** da peraoms tibi mento acceptan- 
dia," and appoistod them with tbe 
adrioa of tba cardinals *' tins tno 
pieiadido.** 

' I.O.. 296. HoDoeiBs to Predenck, 
beginning of Ifay 1226. The Snt part 
of tbe lettn sent by Pndenck u known 
to ns by the Pope's reply, from which 
It appaara that tba empe r or complained 
of hia treatment by the Cbmeh during 
his nunonty (p. 217 1. 13 f.) : “ Crea 
luCelam quolioe tu. a dare tnemone 
noperatnee Oocstantia regina Sieilie 
apostohea aedi tebetam. a beneficiomm 
gratia exapis. • , , susceptio, qua a 
^alia sumpAt exordium, habere te 
ilebiiit da prosecutiozus dcbito non 
ingratmii. saltesi nt tutnci Dotam non 
eolum suepecta aed atiam frauduicnta 
administTetioiiianoomterensinipingiTe, 
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The qaeatioQ of elections to vacancies became aente again in 
the tunc of Gregory IX , and ’kos among the cau’cs stated 
for his excommunication In 1239 * 

As wo have seen, Frederick had talon the Cross in 1315, 
and after that ho mado repeated promises to start by a fixed 
date, and had to get the Popes consent to repeated post 
ponements The final promise was made m July 1225 to start 
in August 1227 * and Fredencks failure to carry it out was 
the immediate occasion of Gregory s first excommunication 
Though peace was restored after a tunc, yet both sides had 
shown their mutual distrust and fundamental hostibty, and 
the ground was prepared for the final struggle between the 
papacy and the Hohenstanffen family which began m 1239, 
and only ended with the death of Conradm in 12C8 The 
mam cause of this hostility was the onion of the imperial 
Government and of the Siciban kingdom m Frederick s bands, 
as it endangered the papal independence, unless a countcrpoiso 
could be found by the cuna In ^ortbem Italy 
Innocent had long foreseen the dangers of the situation 
and a few days before bis death, Frederick bad given a written 
nndertakuig untnediately after his coronation to release his 
Son Henry from subjection to his authority and hand over 
to him the kingdom of Sicily to bo governed during his 
minority by some person approved by and responsible to the 
Pope * It is very doubtful whether, Innocent once out of the 


djccos quod ccclenA nomjoo d«(eii 
sonun ho«t«s unmiwnl ApuL« H*be 
bat pretens diSamal out adiMt « 
quod qaem tntnz cccleas debut pro 
morere de ee t cngeoi id patera* 
aede hominent ehenura (i < Otto) qui 
Don coDteatus impeno ad regain 
nUidonunue aep nnt 

L.C p 2** I 4 HoDonna w*m> 
Frederick Von ergo teducant to 
proepera ” 

> Lc 711 p esTi 3sr 
» FiedtncV i letter to tbe Pop* 
(M O H Const n 103) u dated 
29 tb July M th the letter he erst 
the golden bull (l-e-t lO*) dated 


July l^'S eontairung hs promise 
and decNnng (p 130 1 41 f) S 
antenr defeeenmui (n abquibus ret 
ID abqno ceterorum ecolee a Uomana 
•enbab t in no* at tn temm noetram 
d» epontaneo et iam prret to conseiuu 
ooetro 

• Ue let July 1218. Sane 
tuBuno Q ebruto pstn et domino euo 
Innoeentio F Dei et tu gratia 
RomanonuD rex et eemper angustua 
•t rex B c3 e Cup entea tam 

ecclene Itomane quam regno 8 c lie 
providere promiltinius et eoncedimus, 
stat entea ot poatquam fue mua 
impcn coronatn adept prot nus filiuni 
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way, Frederick ever intended to fulfil his promise. A few 
days after Ins death Henry was taken to Germany, where 
he was appointed in 1217 Duke of Swabia. In 1218 Henry 
dropped the title of King of Sicily.* In April 1220 he was 
elected king by the German princes. This was inconsistent, 
in spirit if not in letter, with Frederick’s promise of 1210, 
repeated in February 1220 , and Frederick and his chancellor 
both wrote the Pope. Frederick eiplamcd the election as 
doe to the sudden conviction of the princes, owing to a serious 
quarrel among them, that such an appointment was necessary 
during Fredenck’s approaching absence on crusade.* The 


nottrura Ileinncun, qu«m »A fn4n 
datum Tcatrum In regent (eoimua 
eoronan. emancipemoa * patrta poMit- 
taM Ipaumqua raguura tarn 

ultra Farum quaro citra, parutu* relut 
quaraua ab cccI-mu Itomana tanandum. 
tfeut pea illud ab ipta aola taeamuai 
It* quod as tune nae habebimai pae 
noraisabimua noa r«grm Sicilia, ted 
(uzU benrplacitum veetrure procure, 
bimut illud eontina ipaiua Ctii poain 
ttgu vtque ad le^timam eiut etatem 
per penonam Idcoram guberoen, qua 
de omol iura atque eiTviilo eccliaie 
Ilamane rmpondeat, ad quain tolum 
mods ipalua regoi dominiuni ooactUir 
pertinere ; ns forts pro so, quod ooa 
dignatlone divins taaiua ad rmpem 
faatlqium svocati, aliquid cnionia reg 
num ad impanum quona tsmpors 
putaretur habere, ai not a imni impenuiD 
tsoeremua et regnum. per quod tajo 
apoatolice aedi quam heredibua neatna 
aliqijod poeaat diapcndiuni grneran.** 

It U noticeable that in tbit letter 
Fredenekcallatho Pope hit*' donuont." 
Tbia maf have been at tpeeiall/ eni' 
phtstaing bu overlordahip of the 
SicUian kingdom. It la alto one of 
the comparatively fair occaiiont ttben 
he apeaka of hit bolding the emjure 
“ Dei et tui (i.r., the Pope’i} grati'a.” 

• Henry ia etylcd "rex Biolie et 
* " ' Febroaty 

l.e , SB46g 


Srd January HIS the title of King of 
Sieily i« not given, and in SSIth of 
tub September IfIS Henry la only 
atyled Duka of Basbfa. 

• WinkelinaDB, ' Aett imperv.’ ael J. 
ISO, 13tb July 1221). I«ttar of Frad 
cnek to tba Pops. “Quainquam per 
veetrta son raerpenmut Iitterat, plu. 
nn(or]uin taman inialltxiaut ex re. 
latu, quod eeclena mater noatra tiiper 
promotioaa chtntaiDi Alii noetn non 
modieure tit turbtta, eo quod da ipao 
tsiD dudum in gramium niuro poaito 
et tottlitsr mancipato auper boo 
ampborem curam ab aobcitadioera 
epopoodiniut Rnnioe babituroa neo 
post promoUoaem eiuadem aliquod 
tlgniflcavimot apoftobw uactitati, et 
quod atitm advestum nottrum beatl- 

vioamur utqua adeo diituliMa , tuper 
quibnt tanctilafi aeatre ventatit lenem 
dnxirant ezplieandam. In conapectu 
DBoque elemamtia veetre IsAcian neo 
pocauisnt nec dabemoa, qoln erga 
pimDOtjonem uoici filii noatri, iam- 
quam qui ipaum patemia aflactibua 
non poaaumut non amare, Inbora 
verusua hactenua luzta posso, quod 
equidem nequivimoa obtincra '* 

Ha proeecda to give an account of 
the arcumatancea under nbii-h tbs 
aleetioii took f-laoe, and tbs caiuea 
of the delay in announciog it to the 
Pope. 
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chancellor lor hts part wrote Iloaonas, 1 e had heard from a 
cardinal that the Tope had declared the election of a German 
king did not corcem him * The letters are wnttea from 
difTerent pomts of view, bat they are not irreconcflable, and 
It seems unlikely they were meant to deceive the Pope, who 
mo-t have been kept folly informed of what had taken place 
by hu envoy Alatnn, who was at the tune in Germany The 
statement attnbnted to Hononos was no doubt made by him, 
but probably only meant that the Pope was not concerned till 
the time came when he had to decide whether the Teutonic 
tin g Teas lit to be emperor The ctina was cot satisfied with 
the explanations offered, and very shortly before Predenck’a 
coronation the papal envoys, who were negotiating on the 
conditions to ^ fulfilled m connection with Frtdcnck’s 
coronation, were directed to inform Frederick that the election 
w-u inconsistent with his promises * Be was obliged shortly 
before, and again shortly after, his coronation to declare that 
the Sicilian kingdom was his entirely as heir to hu mother 
(not to hu father), and that it was quite independent of the 
empire. He also acknowledged that bo and hu predecessors 
held It from the Eooaa Church • Though the ctaaa had to 
accept the>e declaration*, and acquiesced in Frederick’s reten- 
tion of the Sicilian kingdom, it docs not seem ever formally 
to have acknowledged Henry as King of the liomans On 
the few occasions when he is mentioned in papal correspond- 
ence, It u as son of the emperor, and m a letter of Gregory’s 
m 1235 calling on the German mamates to support Frederick 
again't hu rebellious son, Henry u colled merely ••nr 
nobnu ” ♦ 


• EjH*- mi, T«i. u ir*. p. js. 

List Cosvmd toBosotKS. -It iiuj 

tASSm, fWtec ct dacui». uta 

ckvtiocAs ft Besor nee di? 

Bator TWtra beci^tat. nmsnloi etf- 
nsarpnUQann fpectcLcam rzfvr bom 
clntioau nlabrfQos* E<d cca 

Eartifseo ipcstdiems is<ie fcalnv 
mpocsxai. par ocas d« fntribta 
dcfp.iM* seif cardiaaliVsf trmaLs 
r Swm xcaos fs icftracli^ TOf 


cmLiI ad TOf d« «lnttco» Uaiiaacras 

• Uc, lU. KHh Oelelvz IttO. 

• JI C H,*Ci»»t,'n SI NoT¥s*«f 
ism, and 67 , EVms^ l*J'X 

• Aa Ute u t!» (tb Itarrb J*r> 
HnsTy wat fin r^Vd Ki-g cf EralT 
by Sana, »vi« E,Ai. Sa« XJIL. 

»aL 1. no la Usn l*-trr» te ts 
Rfrmd to at tb« foa ct rmJtrffc, 
be. m, ISi, ZZ^ ,p, 21 *, L 15 , 330 
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Frederick had achiercd a diplomatic triumph over the 
Church, but it was at a great cost, as it increased the import- 
ance long attached by the Church to securing for itself sup- 
porters in Northern Italy, and this could only be done in the 
long-run at the cost of a conflict with the empire. 

Even before Frederick had succeeded in securing the per- 
manent retention of his Sicilian kingdom, the curia had shown 
the importance it attached to Lombard aflairs. It was im- 
possible for Frederick, so long as be bad a rival in Germany, 
to do much in the way of re-establishing imperial rights in 
Italy, but six months after Otto’s death we find his imperial 
vicar, the Bishop of Turin, requiring Cremona and Parma, 
imperialist cities, to accept bis decision in disputes with other 
Italian, cities.^ The papal legate in Lombardy, Hugo, the 
future Pope Gregory IX., at once intervened, and compelled 
these cities to accept his mediation between them and Ililan ; 
Cremona, at all events, doing so very nondlliogly. He also 
put great pressure on l^ederiek to allow this. Hugo, in 
addressing the people of Cremona, dwelt on the excellent work 
it had done in resisting the rebellions Milan, which bad con- 
tinued to support Otto even after he bad become the Pope’s 
enemy, bat in the end he treated both parties exactly alike, 
directing them to make peace on equal terms.* We have 


p. 330, 1. 38. Ac. In (ORi* lettcra be i* 
referred to m •‘nobilii vir,” 1*. #37. 
p. 43S i e03, p 490. U. 6 end # ; #31. 
esl, 639. 

For Heni 7 '( titlci la German/, aee 
H.-B , vol. li. p. 719. Defer* tbe 
imperial coroaaUon Senrj i* " efectua.** 
In 722 and all later letter* the ‘‘cleetiia” 
ia dropped. 

Benr/ wm not crowned till tfi* Stb 

of May 1222. It bu been anggeeted 

that tbe proeeedisga in 1220 were 

iseonaiitent with the fact that after 

Fredenck'a coronation in 1230 a* 

emperor Henry U atyled “ rex noma- 

noruis,'’ not merely “ electua “ 

> Bdehmer, ' Acta Imperil,' 938, SnL 
Sth October 1218. 


* BAehmer. 'Acta Imperil,’ 939. 
30lh October 1218 Tbt* doeivnent 
cootaiLi the report by a notary of a 
rpeecb made by the legate at Cremona. 
Among other thmga, he eoid > “Et 
rogamoa voa. tit in nobia et eccleeia 
IWmana debeatia vos ponere aecure. 
qma non debetia credore, quod eccletia 

Tetit VO* ponoula et aangulnein fuaum 

at expenoM pro eccleeia facto* amittore, 

quia iporo in deo no* da boo negotio 

ad honorom Homene ecclene et domini 
tegia et ad magnum atatum Cremone 
proeadere.” 

Le.. 940, 3Iet October 1218. The 
oath I* taken by tbe podeeta of Cremona 

"aolra in omiubua capi tulie et per omnia 

Bdehtate aolvoque bonore eereniaeimi 

domuu Fredencf Homanorum regie." 
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noticed the action of the Icjptc in this case, as it fore- 
shadows what happened m later quarrels hetween Frederick 
and the League — namely, constant pressure on the empire 
to accept papal mediation, and great leniency shown to its 
enemies. 

Immediately after Frederick had obtained his last post- 
ponement of the crusade to zVugnst 1227, he gave notice of 
a meeting to be held at Cremona at Easter 122C, with the 
object of restoring peace, of extirpating heresy, and of making 
arrangements for the crusade.* The prospect of the amral 
of the emperor In Lombardy with large forces, not only from 
his Sicihan kingdom but also from Germany, was rery tm- 
palatable to Milan and many of the other cities of Northern 
Italy, not only because it would enable Frederick to recover 
imperial rights usurped by the cities dnnng the troubled years 
that succeeded the death of Henry VI , but also because heresy 
was very widely spread, and to some extent favoured by the 
governments of the city states. The result was that the 

Lcn K4r«mb«f ISIS Itajiv dingm vMtm ta hMorra 

WTOM Trcdmelc had Wo kdV bp twit* BUfrufierribo cenromu*, boo 
the Fopa to olUj lh« qoArrtU io Lorn to eutmea mtn booonf *t 
bardr. aad bad ruit«4 Cromoua, «hrr« pracorabat. que<l noa tarn prrabua 
tb« poople "aobu v«b«meDtiaiaw ao*tru tkO Tel ob wodia apcatolico 
•uplicanint. ot Tntr&ra raodia omiu rerpmbsm ezcitaU, qoam laoU pra 
bus deberemus pmratiain oxpcctare.** facto *f«tro, ciuua per hoe atilitaa . . . 
aj thej bad bcca laitrueted **01 in procurator, et tunentea ae, at aocus 
facto pacii lusta veatruta procederent epaacat. itatua enter u aliquo lode 
bcncplacitom et tnaadatam.'* Tba retur. acientce cUajs. quod aoe aUce* 
legate vaa. boweecr, afraid ** aa propter tioao tpeciali ad gtone reatre culmcn 
boo boDOru rratn conauiaatM pala dantoa itodiiua diligena at operant 
returquomodoLbetleaionem Intacta. oflScacem la aullo promu laboraro 
ram quoqca ecclene Romaae, Teftram Teleiaux, quod vntre deberet celntu 
et ipeomm plttnum rtdundaaaet. n duu displicero." aad he exhorta Fred 
pars adrersa eccleaie beoeplacitu eneb to aature the people of Cremona 
panuaaet, et CremoneDaes, qtu per "quod ratum et gratum babetu, quod 
mandatmn sedis aportoLce spectale factum eat auetontate aedix apoetolica 
pro honoro veetio hiuusreniodi ae et quod in aatea pro beno peoa ext>. 
diacordiis mucuerunt. ineeatrentar alt- tent ordioatum ” 

quaatulum pertuiaces Unde eebe. 1..C , 842, Sad December 1218< con- 
menter laetitunua apud ipsoa, at omni. tama the legate's orders regarding the 
modo maadatis tummi pontiGcis obedi terms of peace 

rent, asserentos eiidem, quod eeelesia *110 H., 'Const,' u. 107, 12th 
Romans, cum debet disponeate domiao Jolp 1226. 

TOb. V. 


Q 
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LonUianl LoaRiio rcnowwl* on tho fltli March 1220, and 
A\a^ joined In April 1220 by Verona •} tlii< enabled tlio Leajjuo 
to elose tho pnnacs to tlioOormnn iroopi. Frederick attempted 
at first to neKollatp, but the term# proposed by tlio Lombards 
appeared to tho Germans so uxorbitant that tho bishops in 
P'roderlek's camp declared that the Ijombaxds !md laid them* 
selves open to eceleslaslieal censure, under tho terms of papal 
letters providinR that dlsturWrs of the imperial rights and 
Jionours miftht bo so dealt wllb.* Terms of peaeo were, how* 
over, at last accepted by both parlies, but finally rejected — 
wo do not know why — by tho Lombards, thereupon 
Frederick jirononneed tho ban of the empire upon them.* 
This lind no effect, and ns a erusndo In 1227 would have been 
dlfllcult wit Ii a liostilo Lombardy In arms oRalnst him, Frederick 
had to ask tho Tope's help in settllnR tho dispute. 

As wo have already mentioned, thero had been much fric* 
tlon between the I’opo and the emperor wlillo Frederick was 
on his way to Cremona, lH>th witli regard to Frederick's 
demands for armed nssistaneo from papal subjects, and tho 
filling up by tho Topo of vacancies in Sicilian bishoprics. 
Frederick had to drop Ids quarrel with tho Tope, and Ilonorius, 
who eagerly looked forward to a great crusade under tho 
emperor, accepted IVeilerlck's request to restore peace.* Ho 
gave Ills award in January 1227.* 

* II. -n. vol II p 051 AnMnint «l llonorlui mUM lh« "rwlnr*" of llie 

th« rcnflwftl «f l-oml.ttr.l Io»gu«. Tl.« LoraliarJ to pcnd rr^pwaMila. 

formailon at Ilia l.<>afiia !• Juatin«>l lira* to roreiva Ihn I'cipa'a onl'n 
'' *1 roma It tannra da la poao • Oon. roRanllng tha •atllampnl of th»!r dia* 
•lonlla ralebrala la manilona. . . . pi>t« wiili FradprloU (Cpl>. Sb«. XIII.. 
Non a nnolia Js pralarniallara oeiM lo vol. i. 900). 

pxpplio aopr* tiilla la Rant* KoJariao * 95S. Mh January 1557 Form 

•Mtinilo, ol praianto imparonla ... of iPtlar to la glvan by Iba Lomluirdi 
■imllo rcnaaoKlona habla conArmata, to tba amparor. Tim bo ly of Ibalrttrr 
olaoma appara par H prlvlIoRl) (wd.” tommancoi by a rolarenca (o Uia four 

* Lp., p 95S, linnciroit “mllitoa'' lo ba prn\Mai) at 

* M. 0 II . ' Cunat .' il. IDS. lOUi <h« aipamw of tha Lombard, for Ibo 

Jima ISSfl rnitaja, and fiirlhar on II la wntlon i 

* La., 107. IZnayrllrol ragordlng ''Rupndlati vara rjuadrlnRantl mlliiaa 

Imn on Iba Lombarda. l$|h July lanaantur Ira In iritro poamiplo, quod 
ISSA « vobia alalutum oat ot a Uomana 

* rrodarlcit'aloKor U of SWh Aoguat oprloain approlialum " La.SSO.pro. 
1550 |aa« II..11 , tol. il. p. 0701. In orrlkma tha form ol lotlrr to ba wrlltan 
Srpwinbar or tba tmglnning of Oetobor Frvdariok. 
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Under the terms of this award, both sides were to with- 
draw aU hostile orders i'»acd and to restore all prisoners taten 
while hostilities were going on The Lombard members of 
the League were required to rescind all laws m contrarentioa 
of ecclesiastical liberty, and to obserre all ccclc«iastical and 
imperial laws concerning heresy They were al o to provide 
at their own expen*e 400 mibtes to as‘i«t the empe’or 
in his crusade * A letter from the Pope to the League informed 
them that this last p’oruion was not binding should the 
emperor fail to start, unless he was speciallv exempted by the 
Pope from doing so * The effect, *o far as the empire wm 
conamed, was merely to re tore the tiatut guo ant', while 
there were important gams to the Chnrch The award did 
not, however, deal with the questions at i»*ue between the 
emperor and the League, so that it was still op<‘n to the 
emperor to revive tis claims at a more convenient time and 
without reference to the Pope 

Fredcncb at onco accepted the award, bnt the Lombards 
raised fnvoloos difCcoltie*, and bad not signed the agreement 
when the Pope died * 

Dnrmg the pontificate of nonorms, Fredencfc had by very 
considerable concesnons to the Cerrnan pnnee^, eccle«ixs:ical 
and secular, secured peace in Germany so far as to enable 
him to devote his attertion to Sicily, where he set about 
establiihmg a centralised and powerful government By 
1226 be apiKircntly con«ideied himself strong enough to 
extend Lis anthonty over Lombardy Ilia fir«t attempt was 
a complete failure owing to the stubboTi opposition of the 
League, and he was thus obLged to accept the Pope s restora- 
tion of the tiaiu4 quo anle for the tune being 

The net result of events during the pontiCcate of Hononns 
was to bnng about a critical state of relations between the 
Pijiacy and the empire Fredencfc had mamtamed the per 
fonal nmon of S cilv and the empire At Vercelli in 3222, 
and agam m a more senous form in 1226, he had showed his 
de-ire to modify the tcmtonal arrangements agreed to at 

* See note «, p SIS. im Tl* Lemterij aecepted 

* I»c^ S3I «te orders ef tJ-e Po-n# (it C 

* HononoB ied cD tie I'li Slaieb 'CccatT,' u. Ill, Siih lUrth !**">. 
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Eger, and in the 1226 correspondence he had disclosed his 
real feelings towards the Papacy. In 1218, and again in 1220, 
the Church had shown that it would do its best to prevent 
any serious weakening of the anti-imperial cities in Lombardy. 
This vas a matter on which neither side could give way, and 
it was to play a very large part in the final struggle between 
Frederick II. and the successors of Honoriua. Finally, by his 
constant postponements of the crusade, whether justified 
or not, and by his pledge in 1225, Fredcnck had laid 
himself open to attack by the Church, on grounds very 
disadvantageous to himself. 


Honorius died on the 17th March 1227, and was sncceeded 
on the 19th by Gregory IX., who was a relation of Innocent 
III. With Gregory a very different rdgime begins, for be was 
not like his predecessor— willing to shut his eyes temporarily 
to matters which might be a cause of offence, Gregory was 
the Cardinal Hugo who, as papal legate, had unwillingly 
started for Germany to arrange terms of peace with Philip 
of Swabia, and who again as papal legate bad forced the 
people of Cremona to accept him as arbiter. Within a week 
of his election he had witten Frederick a letter qnitc friendly 
in tone, but endmg with a senous warning of the results if 
he did not start on his crusade by the time fixed.* Gregory 
also wrote the rectors of the Lombard League to send the 
forms of agreement prepared by the papal office, and to do 
it quickly, so that Frederick might not become aware of their 
delay nor of the constant reminders sent to them hy the 
Apostolic See.* 

The time of Frederick’s departure for Palestine had been 
settled for August 1227, and Brindisi was the port of depar- 
ture. Large numbers were attracted by Frederick’s offers 

* Epia Sae XtII.,vol. I 34S(p 292, qusm DOS et t« ipsom in illam nec«s- 
1. 21 1 ), SSrdUsrch 1227. "Tuergo. 6U wtatem inducM. da qua foraan ta da 
kanssima, ad ilium, qoi domiDaiur to faetli son potanmua, atiamu volua- 
regno bonunum . , . debitum babeiia msus, expadire.” 
nimdagfttione reepflrt.il m. Me precibuaet s 2i5, 27tEi March 1227, 

moutia noetns obtempera, quod oequa. 
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of free tonsport to those dc'irons to taVo part in the cruoado^ 
and a senous epulcmie hroVc ont among the crowds waiting 
to embark The emperor 8 account of what happened up to 
the lime of his excommunication is that be fell ill but not 
withitandmg went to Dnndisi and tlie arrangements for 
departure were rrf"cd on Finally he made a Btart nccom 
panied by the tjandgraxt* of Tbnnngia and many other Get 
man princes on the 0th Seitcmbcr Two days later Jie 
landed again at Otranto where he lay ill i hile tlie Land 
grave died shortly after landing On the advice of his princes 
the ei^wdition went on to Falostme while ho postponed his 
own departure till the following Mav Fnvoys were sent to 
Gregory to eiplam what had happened but the Pope would 
not cTcn reccivo them and on the 20th fccptcinber he pro 
nounced him to have incurred the penalty of excommimication 
under the terms of his oath given at ^an Germane in 1225 * 

In his encyclical i««ncd a few days later Gregory sums up 
Frederick s shortcomings which wore aggravated br the fact 
that he was protected during his minority by the Church to 
which he al o owed his promotion lint to bog (of the Pomans) 
auA finally to emperor He gave as tl e specific grounds ol 
excommunication not only his fadure on frivolous pleas to 
start at the time fixed but also his failure to provide the 
stipulated mihtary forces and the money payments required 
He taxed him with not providing enough transports and with 
fixing the rendezvous at the height of summer m an unhealthy 
climate Brindisi having been selected by Frcdenck, os he 
bad fallen out with other cities •with ports Ho made him 
rcspoDMble m the past for the lo'is of Damietta, and the 
rejection of the Moslem offer to give up tho Holy Land m 
exchange for that city Frederick had al o offended in many 
wavs against cicncs and laymen, but the Church had ignored 
the cries of the Sufferers, lest it should pve Frederick some 
excuse for postponing bw departure * This last complaint 
evidently refers to tho Sicdian kingdom for in a letter to 

* Sw FnUrnck i •cco ml lo his • Ep *. XllI, »ol i ifS lOih 
sncrcLckl r»5*niinj hu exeommuaics Octot^r 1»«; CrvKorr wnles of the 
tion (SI C n. Court u 11«) grest enunifs of tlio Church pspsiu 
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Prederick in the cud ol October be called oa him to mead liia 
ways in the kingdom (t.r., the Sicflian kingdom), both in his 
treatment of rebels srhose agreements -nith him had been 
guaranteed by the Chnrch, and also in his conduct to eccle- 
siastics and laymen, a matter of special concern to the Cborcb, 


t jT&nU whose ** ertonmnAt loffti- 

tua et cODCulcat ecdeauticAm lihrr 

tetem.’' berstirs. “ fslMram fratnim 

et Eliorum doloea pervemUs," T« 
deel ntb them the Chimh “ qoeedeoi 
nntriTit elomaom, impCTAtorem etde- 
licet Fndeneuni, qtKm qnen ■ metn* 
Otero except ^mbns . . edoeero 
tlodoit moltii labenbtis et e i p e oae. 
Dsqaa kd Tmun perfectom dedont. 
ed regie dignitetu decorem el teadem 
■d festigiaza colmimt imprruhe pro- 
Teut, eredeni ipeom (ore defesetenu 
evgua et eo< beeolois aeoeetotuu** 
He uOe cf Frederick'* Uloog the 
eroe* of bu own moboe. mibool the 
bevledge of tbe Eotp See. o( tureen 
etnot peetpawmeBte, and of tbe fiael 
ngreetneni at Sen Gensnoe, where Fred 
inek (p. iSi, L IT) "m «Bimkm cncin 
itnn feaen* m i*te predixunoe 
impIetontB, e* eponte eonaeiitieas to 
ipeum et regniun eoim, (erri eeo tentum. 
B bee non (oemit ob^rreto.*' Be 
eontrut* whet Fredcnck ecto&lt; did. 


■segnettco peetOeotis, «b* enditate, 
erdon* mcendio no moltis incoo^odi- 
ietjbne eepirent.”* Bren for tboae 
thet were left rofSeient sbipe bed not 
been pronded. end n siert wm mede 
loo lete, tbe cmxeder* expecting 
Frodenck to follow. He. bowerer, 
** IQ xoum et totms Cbrutiaiutetis 
opprobnnm retrenum nbut. Bttrectnx 
et Olectiu ed conraete* debaes regiu 
cm. ebieetionno cordi* im fnroUs 
exciuebocibni. Dt diotnr gerbes* pal- 
beta. Attendite et ndete, n est dolor 
Bent dolor epoetohee aedu, mttn* 
veetre, ne erodibter et tobee daeepta 

Clone ueenU te nret t r r et a Terre 
Sencte eobodie.exalie pncolam. ipobe- 
bone*. oepUntetee et uutuuj nnlb- 
Fbeee, qoa* eoeleau «t rebgioB* et 
cimo* irrogent. et obaadient igorrela* 
moltipbcee peopermn popnlenmn et 
nobibiim pebimoou ecclCGO clamea 
tram cootra ipeoozD. - .** He deplores 
the fete ol tbe ezpedibon without e 
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and he ended with a threat if Froderict did not mend hia 
ways In this letter Gregory dwells on the leniency with 
which Frederick has been treated, as his cicominunication 
was merely the patting into effect of Frederick s own agree 
ment two years before * A little later, on the 18th Noyember, 
Gregory held a conned of Italian bishops m Home, and 
announced for the second time Frederick a excommunication * 
According to Frederick lus envoys were admitted to this 
council, but not until the matter had been practically settled * 

Frederick now at last published bw defence , unwillingly, 
as he profes'es, but forced into it by the Pope In bis answer 
he dealt with the specific complaints made by the Pope in 
hia cncytUeal Instead of owing gratitude to the Papacy, 
it had placed him m great pcnl in his minority, and his king- 
dom bad suffered senoos injury donng the papal guardian- 
ship Etc, on the other hand, had done great service to the 
Chnich when Otto turned on it, and no one else was forth- 
coming to govera the empire to which be himself had been 
elected by the princes ♦ The loss of Damietta was duo to the 

I E{iii 8ie Xin.,*cl I I*0<p.SS1 etli>qQe«Uun qned IUm ftfflietionM 
I 2 f ) Ideo^u4 usp«n4l«ca ouuwoa in bii« qu •<) ied«m •pottol «4m U 
tndiorm rog«n<u (olteBd* tuw teediACU t«IeruBBS qn*!'* 

TiBculs, qnbua t«a«ni kitnctn* in ipm la h»a qui *4 M fpecunt 
ttftBter istendsK *t y «iuiud> lutru medio unSktraos tolenn*, ram iaton t 
Kcleiie l« dMiJ?rmbilit«T eiprrtutu novtrm potimme bvnrficio eonaolationi* 
com Omni ceientAto votw odeuoqaibiulibrt tnbulatu Qu&mooo 

facicodo Peo, qui tibi atiqoo ntu illoraia penaa dm tuaa culpaa poaauisaa 
lent et bomsibaa inatiliam exbibcndo oltonu* mJtd conaeiratia comportan', 
S cat mim icin te endunos cootts pmwrtim com rapM bus ism monitoa 
DOB monauntur imo clamator, quod (usns dilig«Dt«r ” II Frederick does 
pretatonuD esibom ecclenaroio not pat tbese mitten nght. eequa 

FpoUationes (t abaa atroees iQionaa qaam diMimutare potenmus qoin 
TX9I aomos bactenoa tub duainiolattono teeojidum Deom at luatitiam proce 
tracaire ** Gregory mentions aoTerml damns * 

eases, and proceeds rretcrea eum Tbe end ol October seems the most 
regnom Sicibe pleflo propnetotis luro probable data (or this latter See 
ad Romanam apectaet ceeleaiaiii. non Wiokelmano Kaiser Fnedncb H.,' 

folam calamitatibus oppresaaroni com eol i p 336, note 2 
paasiotua aflectn eonfodimar, gemen » •RycardnadiSanGennano p 157 
tftrm qaorf iWcw ra CM rastoiraaa impio » if O Const u 116 pp 

aervitutis abasus qaoe Tix debemos 193 4 (IS) and (10) 
in regtus alus comportare, art coo ‘ Apparently the reference is to bis 
(undimnr a Tocibus exprobrantram et eleettoD in 1156. 
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papal legate, and be was not responsible for the rejection of 
the Moslem offer to exchange it for Palestine. As regards the 
crusade, he had supplied the lull number of knights and all 
the money required, but he had been compelled by illness 
to postpone his departure. All this his envoys could have 
explained, but they were not listened to. As regards Brindisi, 
it was the usual port of embarkation, and he bad personally 
suffered from the effects of the epidemic. Frederick ended 
his encyclical by the announcement that he would start for 
the Holy Land in May.^ 


' L.e., IIS, eth Dr^mbtr 1227. 
" Id D<lmirBtioD«m vertitur reii^nMnl^r, 
<^od un<ie pro sioltu ben«ficii( pro 
etAJftb&mur grotiATOi inde tAm ofTroi- 
(tomi qusm eoatu0«li« djrm& g<D«r& 

nportunui. lanti loqumur. wt 
<«ror« B(>quitaw. ^aod ib «o quod 
diu taeuiBKu rpM, qu« Bultoi deopiW 
BOB d*eepit. . . ■ Audiit incur rt 
latelligBt otbcj t«rr«i quod provackti 
Iraliimar tenptuna <t auaUit dudoat 
Botlro aatru eeclMia. aus9 la Sliuni 
eoYrretotii, que> roatra aro ubiqua 
terranno, unit aeerpimui, dratiDant.** 
With rrpard M hu taeroeuoo to (b» 
erapiro, ti8 vnM* hew Otto *'io 
ipsum tutorem ncatrum, per qoeat 
ooronatua faerat, oequjter eoDspira>iV’ 


epecula mirabditer ceUeeaTit. . . .** 
FVvdrndc deela with the Degetialioae 
rrpardiag poet poaemenU ol the crusade, 
the San Getroaao agreeroent. and the 
atransenirnta fee tbe (tart Aa teganla 
the plaro (p. I !!, L 20), “ ad leca pouagii 
oea a nobu eed ab anuquu temponbus 
ordiaata." NotwithatasdiagsUneae, be 
ptuhed oa the arrangeDeate. asd then 
wen isere dupe than wen waated 
for the pDgnaa. Ae regaidr the 
“cemipteia vero rna . ■ . auUi nagia 
qaeai aabi* laolettua eztitit et damp 
aoauiB. Kam u propna penoaa 
eeaaitDua " He etarted, but had to 
rettirn becauae of a eeren nlapaa. 
Heeoasulted tbepnam asd ether illua- 
tnou* pcreooa preroat, and waa adrtaed, 
alter they had cODsdered the atate 
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Prodcnck aNo showed Lis detenntmlion not to submit 
by proceeding mtU his preparations to start in iUj, and by 
giving orders that any of Iho clergy refusing to celebrate 
“diMnc office " in his presence were at liberty to do so, but 
would forfeit any temporal possessions conferred by his pre- 
decessors (per divos augnstos progemtores no«tros) i 
On Maundy Thursday in 1228 Gregory repeated the pub- 
lication of the emperor 6 cxcommanication In his cncycbcal 
announcing it, he added to hw previous grounds of eicom- 
miinication others connected with Fredericks conduct in 
Sicily From his letter it appears that Frederick s failure 
in connection with the crusade was only one of many other 
matters for which Frederick was pomsbed, and that negotia- 
tions with Frederick had broken down because he would not 
give way regarding matters connected with lus administration 
of Sicily Gregory increased the seventy of the previous 
order by an interact on any place where Frcdenck might 
happen to be slaying. Uia answer to Frcdenck 'a order to 
the clergy regarding divme aemco was a threat to proceed 
against him as a heretic lie al«o tlircatencd to release bis 
snbjects from their oath of fidelity, and to deprive him of 
bis fief if be did not cease from oppressing the people of his 
kingdom • 


Fi«d«nck «sk* (p ISJ, | IS f ) tb«t 
‘'I'mcnlm vero L(t«rm9 ob mnm 
liAm novtmn public* pcricp f*ciA9 
et nadin, quoJ cs r*nini tenor* 
etiacUt p«te%l noctn innocrutie ter 
titniio et uuum, qua sobta et impeno 
infcrtur" 

' H B, Tol ui SI, end et ISST 
Fredenck to hia jueticiar*. 

• Epis s»e \ni,Toi i sri.p :$9. 
end of Slucb 1:2s. Gregory to all tlie 
pirUles of Apulia. Gregory bad tml 
♦D\oys to Frederick, but they bod 
been unable to bnng Iiitti to repent 
ante Accordingly “in proxioo pre 
tmjrt, ftutn, wift. Tanmiouift’* hit. 
communicated him ' turn pro eo quod, 
Bt premisaum eat. nen ironsfictaTit 
m tuboidium Terre Sonete, cee pro* 


mirauio numerum militum in expvnsia 
•uia trsuit eel tranemiut, nee pecurjona 
quom promioerat deetinant, turn quik 

Tenerabilem fruliem noetnim Toren 
tiatmi orthiepucoiBim *d tedem pro. 
pnont occeder* non permittenj, eum 
populum tuum non palitnr Tiiitare, 
turn etiam quia Templonoe, Iloopita 
Unas bomi mobdibui et immobQibv, 
quo bibeboat ta regno temer* opoliant, 
et quia (he broke) compositionem foe 
tana inter ipoumet eomitcm Ccloneneect 
• guaranteed by the Church of 
Potnnal hi* request, “et quia comitem 
Kogenum enicesigtialum tub apostolic* 
vrtiCb q'TUow'uuifc ■rwaqttuB., tsun/toiu 
et oliu tern* indebito epoUant. , . 

Us threaten*, ‘oi non cessavent mb 
oppressione pupfllomm. erpbanorunj 
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Before starting for Palestine, Frederick issued an encyclical 
in which he informed the world that, notwithstandmg his 
innocence, he had sent the Pope a statement of the satisfac- 
tion he was prepared to gire for not starting at the time 
filed, bat the Pope would neither accept what he offered nor 
state what he would accept. He also complained that the 
Pope had enrolled soldiers to attack him.* 

It appears to hare been Gregory's determination to get a 
settlement of the Sicilian qaestions that made the breach 
inevitable. The whole basis of Frederick’s policy was a strong 
centralised goremment in Sicily, and we shall find hereafter 
that, however willing he might be to make concessions, whether 
honestly intended or not, in other matters, he wonld not 
allow bis authority in his kingdom to be seriously weakened. 


Frederick started for Palestine seriously hampered by the 
papal ezcommonication and interdict, not only lO his rela- 
tions to the Church and to the great military orders in Pales- 
tine, but also in bis negotiations with PI Eamel, the Snltan 
of Babylonia (i.e., of Egypt), who was well aware of the gnarrel 
between the Pope and the emperor. 

Frederick had not a military force sufficient to conquer 
the Saracens, but notwitbstandiog be succeeded in nego- 
tiatmg a treaty by which the Sultan surrendered to him 
Jerusalem and some of the other holy places, such as Beth- 
lehem and Xazaretb. The treaty contained several provisions 
very distasteful to the Christians. Among others the Saracens 
were allowed to retain the Hosqne of Omar, and for the ten 
years to which the tmee extended Frederick was not to 
attack the Saracens, and was to oppose, if necessary by force, 
any attack on them. The territories of Tripoli and Antioch 
were not included in the truce, and while it lasted the emperor 
was not to assist the rulers of these lands against the Saracens, 

et vidoAram era alionxxii potrat fornudAre ae hzra Iradi prmo. 

bonuonni ngai rel ema deatmclioiie. dozA.’* 

qaod ad Bomasani ccelraam ■ SI. C. H, * Const. II.,’ toI. u. 119, 

LKr noscittir pemseie ... mento end of J on*. 
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nor permit others to do bo. Tahen as a \\holc, hoiveTor, the 
Christians gained more than in any, save the first, crusade. 
Frederick and the Grandmaster of the Teutonic Order repre- 
eented it to the Pope as a great success, while Gorold, the 
PatrLarcb of Jerusalem, reported it to the Pope only to pick 
holes in what had been done* Gregory, m a letter to the 
Duke of Austria, went so far as to declare that by under- 
taking not to take up arms against the Saracens, Prcderick 
had really abdicated as emperor, inasmuch as ho was bound 


in virtue of his oITico to wage 
faith * 

The treaty was concluded 


* Sm lor text o( a r>or(ioo o( tb* 
treaty and tl.e letten of ch« Crand 
mastar of the Teuteaie Order and of 
tha emperor to the Tope. I e , ISn. 
FehTMarj or Maroh 1210 treaty 111 
letter of Crandmiuter. Kh 11th March 
1329, 12ii enc}rliraJ of emperor, ISth 
Manb 1239 For patnareha* cnO 
euma of treat}, ae« Epic gae XIII. 
*o1 i 380, 18th February 1219, and 
381, 28ih March 1329 For the 
Tepo 1 cnticirm, «ee 39? of 18th July 
12*9 

' L e , 39?, 18th July 1230 Otegory 
to the Duke of Auatna. The letter ta 
a copy of an encyclical to hinps and 
other temporal rulera and to prelatea 
of the Church Gregory eoumerates 
the cnrace committed by Frederick 
in ezeculiDg the treaty “ Fnmum 
quod arma Chnatiane inililie, gladu 
potestatem de eltan beati rclriaumpti, 
ad viodictam malefactoruia laademquo 
bonorum sibi a Clinsto per auum 
ncanum auignati, quo paced Chnsti, 
fidem eccleeio delcndcret et dunifet, 
soldano UAbilonie, . , irapuden'isaime 

reeigaavit, denuntunx ei \it de ipeo 
faceret quicquid vellet, <t affirniane 
BO nolle arma de cetero aMumere 
contra ipsum, quem vt impugnatorem 
fidei Cdeliter impugnaiet, acceperat 

imponalia cuhninia dignitatem Fer 


war agamst the enemies of the 

on the 18th February 1229. 

quod patenter arguitur, quod dignitati 
irepeni emsque tpotannu reountiarit 
honon, cum executionetn gtado centru 
heaict 6dei pacto etecrabili et inaudita 
pteeumptione remitteM potcetatin <t 
dignitaUi rue re rpeliant effieio, eauta 
*e pnratum inwnuanr, euiiU efiectu 
proauit et luravit ae da eetero ran 
lunm pniilcpiumenimmenutdigni 
tatia ammitteie. qoi coneetaa nbi 
aburus e*t potertate " Me goer on to 
deal with ethrr defeeta in the treaty, 
which he declare* thew Iiira to be 
piSty Ine Enai*nMi« ” 

From a letter to the Patriarch of 
Conelanimopio m 123! it appears 
that Gregory had adopted Iho theory 
that both iworda belonged to the 
Pope, who delegated the sword of 
temporal power to the secular authon* 
lirt, and the paasaga above, reUticg to 
the aword of power, should therefore 
apparently bo interpreted in thu sense. 
(Ilaynaldua, ' Annolea Eccleaiastici,’ 
28Ui July 1231, p 75 ) *‘ huno igitur, 
quia in alus htens, quas duduro tibi 
remiaimuj, Utiua hanc, et alias aucto 
ritalum, el rationum, qu» pro Rom. 
pnmatu Ecclenai faemnt, matenas 
ezphcamus, illud tantum adiicimus, 
quod ulruioque gladium ad Eotnanum 
pertinere Pontifieem ex evang“hca 
leettone tenemus ” 



252 


TEJIPOIIAL AND SPIRITUAL POWEES. 


[past II. 


Frederick kf t Fakatine on the lit May, and landed in Brindisi 
on the 10th June. Here actire hostilities -were in progress 
between the Pope and Frederick’s representative, Eeynold 
of Spoleto. Before leaving for the Holy Land, Frederick had 
appointed Reynold of Urslingcn his legate and vicar of the 
kingdom of Sicily. He alw made over to him two documents, 
one appointing him his legate in the March of Ancona, the 
lands of the Countess Matilda, the “Vallia," “Lacus,” and 
the “ Maritima," the other withdrawing grants which he had 
made volnntanly to the Church at Eger).* Frederick 
after his arrival in Palestine made a fresh attempt at a re- 
conciliation with the Pope, and named Reynold as his repre- 


‘ For ths •ppaintmeot of RevnoU 
Bi impenal legato In the ISareb of 
Aaoeoa and in the Undj of the Countea* 
BlathUda, tee Bt. 0. II ■ ‘ Cooet 
vcl. II. 117. June 1213. For the re*e- 
cation ef grante to the Cborch, tee I o.. 
118, Slit June 1228 
la the aeeoBd tetter he weitee ■ 
“KoTit Altietimui, de ouiue nmere 
Impeneli telie (veeidoraui, <{ood ob 
reverentiam Dei . . noraaasta eeele- 
aiam afloctu filiali eemper dilexiisui 
et lurantnul totie vinbu* hooorere. 
adeo quod metae imprni, euiua ter- 
ID1S09 aupliSearo tenetnur, eponte 

reliquimua, ut eoeleeism Isrgionbua 

beneScua ditareiaui, (idem eue et 

pluree alios de fidelibue tiontn imperil 

concedendo, tpersntes quod exude 

plsceremui Altissuno et ipeiue reotoree 
ecclceio fierent huiusmodi nostn beoe- 

tatem eecterie ipsius ooetrum bene 
ficium coaeeelinius, ut tub noetre pro 
tectioois umbraeulo euetia . . . et voe 

somper haberemus. cum expediret, 

ad nostra et imprni eorvilia preparatoe, 

lunadjctiorte et scrvitus imperu mm- 

Church has abused the gift “tevereu- 
tiam et servitium, quod a vobte cete- 
'risque bhdu'oiu noAn luperu odiii- 


tudini naatre dobetur, iinpedire coniti 
aunt, ut Dobii non relut Itomanorum 
imporaten et tere doaiieo Tistro, aed 
tanquata extraneo per inpenun not- 
tram et per vos maxiae. quoi repu- 
(amvis etao iaperu fldriet prscipuoa, 
traaotum tispiiciier prebere, licet id 
oumquam implere tel exsqui petuia- 
seat, vebis et eetene Sdehbua noitn 
impem canlradieeBtihui . . ." For 
theee and ether reesoai connected with 
the nuadeedj of the rulers of the 
Church. " coaceemonMii cottram pre. 
dictam fsotain ipsi Romane eccleme 
do Tobis roerito duxtmus reTOesndam,'’ 

sod they wars alwsya in future to 

remain under the empire "quod nun* 

quam xoa ampbus a nostro et imperu 

dominio subtrahemue " 

It win be observed that Frederick’s 

claim nsver to have abandoned im- 

penal rights over the lands ceded to 
the Qiurch seems inconsistent with 
the terms of the cession. All that 
he reeervsd for himself was " cum 

ad recipiendaiu coronam imperu vel 

pro neoeasitatibus ecclesie ab apoftolica 

aumnu pontiScis recipiemus procura 
tionei Bive fodnim sb ipsis ” (M. Q. II , 
’Const,* vol. u. 48). Attempts made 
by Frederick to go beyood this had 
Vieen reaieteh ‘oy toe Ttomao Uauren. 
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sentative m any negotiatJons that might ensue ‘ It is very 
unlikely that ho would hi'c done this had ho not intended 
Reynold only to act on these documents in the ca«e oi an 
attack by the Pope * 

Gregory at the end of J'ily Pctugia released Ikedcrlck’s 
and tlio*e of Ins kinp.dom of Sicily, from 

their oath of Odclity * Reynold, who had i'er«onal ren<oris 
for dosmng to recover Spolcto from the Church, cho«c to 
take this ns a eufllcicnt justification for an attack on the 
Church nc began by invading ibo Duchy oi bpolcto , later 
on he also attacked the March of Ancona ^Vn appeal by the 
Pops to Reynold proved ineffectual,* and Gregory took 
moasujcs not only to recover the papal tcmtorios, but al«o 
to catty the war into the •Sicilian kingdom In order to defend 
the Church, Gregory dcminded from clergy of various states, 
tithes, and he asked temporal rulers to assist him Liter 
on, alter rredeneVs ictnni, ho went so lai as to demind 
military as«istaaco (cum the clergy • 


' Th*t Ffwitfwk r*f*r»d th» Pop* 
to M* til ivpmrauu** in 

tb* B*goti*tiant h* «n<]M>our*d to 
■tut *ft*t hit ftmrtl *t Af" 

Ircpin Epit 8« XITI.. I S'* 
p SSi, 1 7 (Cttgory to the r~>pl« *( 
G^nos 30lb Novrnibrr ]}2S- 6«« alto 

* Whatever FreJenck’t iDtenliont 
may ha>« been Gregory eodii of 
court* only deal with tbs overt •cuoaa 
of the enperor or of hit agent* 

'Le,373 Fn«hcsco{ninunt<»l>on 
of Frederick, and czcotamuniealioo of 
Reynold of Spolefo and oltera by 
Gregory about th* Scth Augutt 1239 
The ground* of azcommunieation in 
^ude not only Fiederitk a altcvleom 
mgs fegardiog the cruaade, but bta be 
baviour in Sicily. ' quod ad Rontansm 
ecoleaiam epecialiter ooserfur pertt 
nero’ (p 319,1 10) 

* L c . 375 Itb ■NoTcmber 1328 

* See W inkelntann, * Kaiaer Fnednch 
tr,’*o{ u p II. note 2 tlegarduig 


Gregory'* demand for tithM, Men 
dover givn an account of Stephen i 
<Ui« rope a thapUin) vuit to England, 
and of the refusal of the Uity at a 
Verliament. held In Apnl >229. to 
pvo tithea. Tho clergy, according to 
ttendover, agreed *ery uavfllincly for 
si »vw(aasfali:>taV«(t», 

Tane eof ju p. |$df 

For an mtUnc* of Gregory a appeal* 
to nileM ace Epia ga« Ytn.sol.i 
378 of 2lit Perember >23s, to th* 
King of B»edeti in thia letter he 
••j* the Roman Church i* (omiahing 
tlicoe armiea and requuea help m 

Ueaide* demandt for pecuniary help, 
a lew month* later Gregory called on 

bttbopa to acad armed aupport. Fy 
his letter of 30th September IJ23, 
U , «t to th* Rahop of Fans, in 
which "iQonemua et bortamur at 
tent*, per aposlohc* scripts m tirtute 
obedwotie et sub debito turament, 
dalnclo precipicndo mandantea ao 
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Gregory was at first very successful, and by the time 
Frederick had returned from Palestioo a great part of the 
mainland was either occupied by papal troops or in open 
revolt. The whole situation changed on Frederick’s arrival, 
and by tho beginning of October be had recovered all tlio 
territories, belonging to the kingdom, he had lost. So far, 
however, from attempting to make sisc of his victory to 
recover any of the lands lost to the empire at Eger, Frederick 
pressed peace negotiations on the curia. These negotiations 
dragged on until, in February 1230, Frederick invited some 
of the German princes to mediate between him and the Pope. 
After long-protracted discussions he received absolution on 
tho 28th August. The terms of the peace appeared on the 
Surface a great victory for the Pope.* * Frederick, though the 
victor BO far as the war was concerned, had to give up all 
the papal lands occupied by bis troops, and to repay any 
expenses incurred by the Pope in defending them ; he bad 
also to agree that the civil courts should have no jurisdiction 
Over the Sicilian clergy saving in feudal matters. The clergy 
were to be exempt from taxation. These concessions were 
of some importance, but, as uas proved by results, they did 
not suffice to weaken Frederick’s bold over the kingdom. 

The Lombard League had eent troops to assist the Pope,* 
and Frederick was obliged, among tbc other conditions of 


rum quam eonim qui in obseqnium 
eeclesie venennt, iniungtntei ad 
DM personnliWr venire cum congmo 
exfortio bellitomm vel mittere sine 
dispcndio more procurer " In the cnee 
o{ the Arcbbiehop of Lyon*. I c., 403, 
the Pope went further, thieatening 
him with ezcommumcation t( he did 
not obey hie orders. 

> The terms of the agreement ore 
embodied m s number of doeunienU 
IM G. n. ‘Const.’ vol ii «6 149, 
July to October 1230). As regard* the 
taxation of clones. Fredenck gave 
orders in 137. “quatinus nullua sit 
qui deinceps (sllias eeu oolloctas xm- 

ponat ecclcsiis. monasteriis. clencis 


eeu pertonit eccleiiasticii vel rebus 
eorum, aalvi* debitis aervitiii ad quo 

certe eeclesie ac persone nobis nos 

cuntur ee»o speciahter obligate ” 

• Epw Sae XHI. vol 1 305, 26th 
June 1229 In hi* letter to the Lorn- 

bard League, calling on them to send 

their jwomised military assistance, 
Gregory urges thet it is owing to their 

importunity that be has taken action 

against Fredenck. “Sciti* . . nos ex 

veatro eontra Fndoncum dictum im 

ad exterminium Lombardia ” Soe also 
le. 3$5. 13lh Sfsy 1220, and 40S, Bth 
October 1229. 
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peace, to ptoTOi'C to torj^TC all offences committed by them 
and by others in connection with the help gircn by them 
to the Church This lelt it open to him to take np any 
cause of offence prior to hi< cicoramumcation Gregory m 
his fir«t (appaientWl letter to the Lombard League attcr the 
peace, encio injr Fredeneks promise', assured them that he 
would take the hghtest offence to them as a pravc offence 
to luro'clf ^ 

The net result was reallv in Predenck s larour Grejory 
had been obhped to accept the result of the cm ado,* and 
he had not aucceeded In weakening Fredericks hold over 
Sicdy During the contc't Gre gu f f~ bad been compelled, by 
lus need of money to carry on the struggle, to make pecuniary 
demands on eccle«iaslics which were relented at the time, and 
formed an unfortunate precedent for the future. 


During the years of uaea'y peace that mterrened between 
the peace of Ceperauo and the final breach between Frederick, 
and the Papacy, the mam subjects of difference eoncemed the 
relations between the emperor and the Lombard Leagtie, 
and his treatment of the clergy, mibtary orders, and rebels 
in Sicily. In the case of the Lombard League the efforts 
of the Pope were constantly directed to secunng for hiro'elf 
the final decision m all matters in dispute between them and 
the emperor. In Sicily the special subjects of complaint 
related to the taxation of the clergy, their trial m certam 
clashes of cx.e» by the secular courts, the scisure by the king 
of lands held by the military orders of the Temple and of the 
nospital, and the banishment or confi cation of the property 


»Ue. «S0, 18 h Ortobw IJ30 
CrtgOTj assures them " robis Ft fntu 
vwrtiF tufSrieatn Fst eantooi. t[<iod 
iKillsteBas Tos oSeodet se.1 renuat 

e^ressF, a Fum toratca oaeoduLs. 

Cqsif bob FxpFdit exuvle iilt» 
teaos dabitetis. euza nroleTiter pcieelo 
BTeadi quiB p^Titer nos rFputa/FiDjs 

oSecsos. Tius wss not FOrrFFt. 
rredrnck bad only pardoned oCFoeFS 

coomutted dunng Lis quarrel with 


the rope, and it ta to put in a later 
letter by the Toro to the bombard 
bishope be. 451, ot !'th September 
i:ai 

• Thoueh there js no jc»',-iKnoe 
the matter in the peace terms, it appears 
that Crejory had taeiOy aceepted 
Eiedmchs ten years tnioe mih the 
Sultan of Egypt. r*i« letter ct 5fth 
rebruary to the Master ct the Tetcplajs 
•t Jerusalem, , 4i* 
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of rebels, isLose pardon by Frederick bad in some cases been 
guaranteed by the Church. Towards the end of the period 
there was constant and growing friction regarding the filling 
up of vacancies in the Church, aa the Pope would not accept 
the persons elected by the chapters, on the ground apparently 
that there had been undne influence by the king or his officials. 
There were other causes of {notion, but not, on the whole, 
more serious than might occur in the normal relations between 
the Papacy and any other secular powers. 

We have seen in the preceding section that Gregory, in 
appealing to the Lombard League to send their promised 
troops, disclosed how close the connection between them had 
been, by his statement that it was due to their pressing advice 
(summo desiderio et deliberato consilio) that he had started 
takmg action against the emperor, who was wholly intent on 
their destruction.* He had consulted them while negotiations 
were going on,* and in bis letter forwarding the terms of peace 
he assured them that he would look on any injury to them, 
however slight, as a serious injury to huuself.* 

In April 1230, while negotiations for peace were gomg on, 
Fredenek bad written the authorities of Cremona authorising 
them to arrange terms of peace with other Lombard cities, 
and to grant them forgiveness of all offences whatsoever 
against the empire.* Possibly the people of Cremona were 
not very anxious to have peace restored on easy terms for 
their enemies ; at all events, whatever the reason, Frederick’s 
offer appears to have met with no response. In 1231 he took 
np the matter again, and issued an encychcal, apparently to 
all cities of the imperial party, calling on them to send repre- 
sentatives to meet him in Southern Italy to discuss the steps 
to be taken to restore peace and justice among his subjects.* 
We do not know what followed this summons, but wc find 

• See note S, p 251. ’ See aote I. p. 255 

> L.e , 109, loth Movember. He • U. G. H , Coail toI u 125. 
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Gregory two months later wntins a letter naming rrederick 
not to nsc force against the Lombards, and urging him to let 
the Pope act as mediator * 

As ne hare already mentioned, there were other causes of 
friction betneen the Popo and the emperor A minor cau-e 
of papal dissatisfaction concerned the possessions of the 
Templars and Hospitallers In the conditions of the peace 
of Ceperano, it was prorided that all their possessions seized 
by the emperor or his ofllccrs should be restored to them * 
Gregory wrote repeatedly on the subject to Predcnck, but 
he did not tax Frederick vs ilh a breach of faith, and Prederick’s 
defence was that ho did not deprire them of anything they 


were legally entitled to hold * 

• Epis. Sm Xni.. rol 1 4ll> 
Grrgerr to Fr«d«nct.. 1SU< S(47 1231 
' ttJuti, henonSwnti* qutoti tue 
eredtmua •zjvUirv, In cnAruuciudino 
op«r» ton f4«i«4 n«« longArumi 

Ut«m tU4(B, que J«b*t wrepn in 
peetor* rnneipu pnncipen. wdoei 
p«rinitU4, «t iuttittim «t4Mrb«ef *t 
pr«iuclM4A4«qu>ui! «4ntr« Lombttdo* 
Ben iuru erdine tet vuium poteuate 
preevdu. quia faeila erederetur. qued 
a] id Bon line Doatri oS«tua «x preee 
decti* Indignationif aniantudins raere- 
nn« . . eeljiludineiQ tuam rogamu*. 
roonemiu et hertamur in denuoo . 
rum ad leconciliationrm intrndsmu* 
aiictore Domioo cfficaritrr inUrponera 
partre oostra*. noatns conallui acqum 
cai rescnpturui oobia plena a« plane 
tua luper hoc arbitrium Toluntatia ut 
ex tuo reiponie iciamiu, quahue nohis 
■It m negotio proredcadum ” 

MI O il. ‘Coast,’ Tot II 130, 
p 173 J 11 f 

’ I ide Epit Sao Xin,\ot i 43S, 
I9th January 1231 , 42S of SOth 

February 1231, and 439 of Z9th 
April 1231, all to Frederick, also 
431 of 26th February 123] to the 
B shop of Beggio From 429 it appean 
that his letter* refer to possessions 
restored aad then again taken aaay 
VOL. V. 


from them In 439 Orrgory socgMli 
art iimien as regards 6efi •hile in 
other cases the mailer should b« 
tided by Iho Pope or by soma oea 
delegated by turn. Ua haw net 
Fredenrk s answers (e his leiters, but 
la eiplaiaed his poaiiion ia 1239, tad* 
It D . sol T as A TrrapUrui at 
ttoapiUlariM rerum eat quod per Jodi 
riuro et per anliqutra constitutionem 
regni Sieilia rerocata tunt feudalia et 
borgasaiira qua babuerunt per eon 
ceauonem lorasorura regni , . . AlUa 
tanien (eudalia et burgasatira disniiaaa 
avot eis qualitercunquo ea adquwie 
nint el tenueruat ante mortem regia 
n illielou secuadi aeu da quibua habrren t 
coDcaaaioaem alicujusantcressorum luo 
rum NoauJIa vero burgasatira que 
emrrunt raeocata sunt ab ris secundum 
formsm antique eonstitutious rrgoi 
StciliO quod nihil poteit eis tme coo 
sensu prtncipis da burgasaticis inter 
eivos concadi val u nltima voluntate 
Irgan quin post annum, mensem, arpti 
nianam at diem aliia burgensibus arcu 
lanbitsvendcreet eonerdrre tenrantuc ” 
Ftadencks bchatiouras regards the 
Templars and Hospitallers is made 
one of tba grounds of his deposition 
by Innocent JV (U Q H„ ‘Const.* 
u 400. p 511, 12 f ) 

E 
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In July Gregory wTotc a very angry letter regarding the 
constitutions of Melfl (a code of laws for the Sicilian king- 
dom), which Frederick was aboot to publish, declaring that 
they showed him to be a persecator of the Church and a 
destroyer of public liberty (ecclcaie persecutor ct obrutor 
publice Hbertatis).* Frederick was very indignant, and 
Gregory evidently felt be had gone too far, for three weeks 
later he ^vrote a conciliatory letter pointing out that his 
rebuke, though sharp, had been private and by letter, in 
which it is difficult to give expression exactly to what one 
feels.* Frederick did not give way, and the constitutions were 

I Epis. 6 m- Xni.» vol. 1- 44). Slh III meb rAMi tbo tri«l to b6 la thd royal 
July 1231. "loteUeuroui ui^uidein. cuna. 

quod vel propno reotu vcl o^uetua T>tl«« II. sod HI. p. 119-20, {or* 
iDcosaultu eeajiliu pervonoru'o. novaa bid t>i« erdinttioo of TOMala mthout 
•doa eonttitutionc* mteodi<, <x quibut tbe ponsisnon e( tlieir lerdt 
Beooluno wqmtur, ut dKoni •«<Ic«i» Libar 1., Titulux LXIX , part u. 

{)erao«iitM at obrutor public* bber- p. 22?, prewdea that "Da burgan- 

Util . • ." For tha couatitottoii. aauau patitorio vcl quoLbat pei> 

•aa n.-B.. iv. p. 1 f. Cragory doaa aaaaono tdipiicaDda. racuparsnda val 

Mt taantios which of tba conatitu* atiaio ratinenda poaantjoTua elaneun 
tieni ba cbjacta to. Amosg tboaa aau auam quemvu rabgioaunt paeu* 
ha probably ditliked are the fol niana acuoco cosaantua. in civih 

lowing Toluaua naaioe rMpondara.” 6 m 

Titla I. B , p. 7, fagarduig hataUca note 1. p. 227. on the Popa’i abjection 
and yatarenaa, which left tha u> and Pndcnck'a reply, 
itiative Id loqiunea to tba kag'a Saa al>o Titia XXIX. aa the aaraa 
oilicer*- d’D^a. " Do Kbua atabilibua non alia 

Titla LXVIll., p. 40, provijca that nandu*ccleen»,”»hiehprovidea.Bmong 
*‘&i quia clencuB da haraditata vel other ihinga, "n in ultima volantata 
aliquo tanimanto quod non ab acclans. alMpnm da pradictia (t.a , dark or monk 
aad a noble vel ab alio atiqno or mvtnber of tha military orders) locis 

patnmonjum (aive abimda] tcDeat, ap baredeo inetituant, tuno doiuue qua 
pelUtut fuent, volumua ut da boe inatitutiooem vel l«gatum accaperit" 
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published in August 1231, and declared to cancel all prerious 
legislation coiitlictinp svith tlieni ' 

Although at one time a rupture had appeared imminent, 
it was averted, as both parties had need of one another : 
Gregory required Frederick s help in dealing irith rebelbotis 
Homans, wliilo Frederick wanted the Pope s support against 
a rebellious son Gregory was also at this time intent on 
suppressing heresy, and Fredenek had, in answer to the 
Pope 8 appeal, promised to do his licst to suppress it m the 
kingdom* lie took care, however, in his constitutions to 
keep the preliminary investigations in the hands of his ofiicers,* 
and Inter on we find Gregory suggesting that he was using 
the pursuit ot heresy as a pretext for burning bis political 
opponents * 

Some time in the early summer rrcdcnck summoned a 
Tneetmg ol the unpcnal diet to ItaTenun, npp'VTcntly utter 
Gregory’s warning not to use force against the Lombards, 
Whatever Frederick’s intentions may have been at the time, 
he finally decided to endeavour to settle his difTcrcnccs with 
the Lombards peaceably, and before September he accepted 
the mediation of the Pope* 

Gregory wrote some of the Iximbnrd bisliops, informing 
them that Frederick, had accepted him as arbitrator between 
himself and the Lombard League, and asked them to inform 
the rectors of the League, and to warn them of tlio danger 

‘ II B , vol It p 8 his power to exterfninota herp*jr m 

* L c , Tot 1 1 p 268 t Frpdcnck b>* kmgJoro 

wriW "Celestu oltiludo connlu quo * Bco Ic \ol iv p 7 (Tillo I B 
nurobniter in tun tapiontin cuneU of Uio Conttitutioni of SlrU) 
djtposuit non Immrrito locerdotu dig * Epis Sae 8Cin • >ol i BSO, lS(h 
nitatom et rogni futigium ad mundi July 1233 Gregory to Fredorirk 

rrpmen nihltraovit, uni spiritualu et **>erumUiiien expedit quod sub 

altcri motcrislis conlerens gUdu potco horoticoratn pretoxtu quorum dudum 
tatom ut hominum ne dicrum ezeres nliqui pro firmamento fidoi, ut asaerts, 
ccQto malitia et bumanis mentibno (ncendiu sunt commissi fidrics, quj 
diversarum supcrstitionum erronbus forte tuam celsitiu linom offendendo 
inquinatis uterquo justilio gUdius non heretici gunt invcnti, nullo 

ad correctionem errorum in medio modo penant,” 
gurgoret et dignam pro mentis in ‘ Tbisappearsfroni Gregory slelferof 
Buctores BCelenun eiercerot iilti the4th8<?pfrmbcrl231 Fpis S»e Xin„ 
onem ” He undertook to do all in rtd i <52, to certain Lombard bishops. 
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of interfermg -n-ith Ibe jatjposed meeliDg lietwton the emperor 
and Lis &oii. Three weeks lata he wrote the bishops acsiin, 
insistmg on Fredencfs peaceable intectiODS, and urging that 
CO difficulties l>e placed m the tray of the meeting, lest they 
should appear to be the parties prerenting peace negotiations.* 
Fredencl no doubt thought that, in view of the Pope’s media- 
tion. he would have no difficulty in holding the diet, and in 
the middle of Septenihef he issned notices, acting, as he said, 
on the advice of the Pope, stmmjonmg it for the following 
IvOTcml'a at Earenna, among the objects being the im- 
provement of the slate of Italy and the settlement of 
disputes between the cities-* How little he expected 
resistance appears from a letter of Gregory’s written after 
his final breach with Frederick in 1251*, in which he stales 
that the emperor entered Lombardy without an armed force 
(qui etsi Lombardiam famnlis stipatus inermibus accessisset).* 
The Lombard^, however, had closed their racks on hearing 
of the proposed meeting, and a nomber of cities rejoined the 
League la July, notwithstanding Gregory’s letters. They 
were not to be moved, and again blocked the passes. They 
did this after a meeting on the 2Cth October 1231 at Bologna, 
at which they fixed the number of troops to be employed. 
They also wrote the Pope that it was his duty to see that the 

' Epi«. Sui. Xnl . voL I <51. SrUi rmoluaua plRoia; trrtiorNi, 

Srpinctwr 1231 Girpm- to mtau qulit«r At ooaO^o Fomou pootj'icu 
LoEobard biFliojWL On il>o foxoo <iKT ho indu4zzi,xi fnen vrotoro Eorn^io Ko- 
vrotp ibrni snotlior IrttFr 0 o*. <5fK vT*mhn, p^oFroJoia ounam 

RtAiinf thit tbo Orud Mikfia of tiir CaTttaas rua Alamumio, fUio 
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emperor brought no ormctl forces to Rivenm * None of fho 
Leipie put in an appeanncc, nntl as Frcilcnck's son, King 
Ilcnry, bad a ]'0 not come, the emperor issued a fresli notice 
for March 1232, but to a«<emblc at Aquilcn, whore the 
Lombards could not prevent tho Germans attending* 
Meanwhile Gregory had appointed two new legates to 
restore i>cacc between the emperor and tho League 
Frederick cannot have welcomed Gregory g choice, as Imth 
were Lombards, on the other hand, the envoys of Brc«cia, 
one of the League cities, wrote their podcsta that they 
had great confidence in them, especially ns one of them 
came of a Piaccnra and the other of a \orceIli family* 
These legates before seeing the emperor went to Bologna, 
where they met the leaders of tho League, and di«cu«scd 
the conditions of an agrecmcDt with the emperor On 
the one hand, Frederick had put m claims for satisfaction 
on account of the wrongful bloeking of the passes to the 
Germans , on the other hand, the Lombards roamtameHl they 
had only acted in self defence With regard to Frederick’s 
claim to bo the judge m cases of disputes between the cities, 
Piacenza replied that he was an enemy of tho Lombards, 
and therefore no suitable judge between Lombard cities and 
their enemies The Brescia envoys told the legates that in 
their opinion they had done no injury to the emperor, and 
that they were not prepared to go beyond a purely formal 
satisfaction (ncc volebamus facero emendalionem ni«i nudum 
et purum honorem) They also insisted that Frcdenck’s son 
and the German pnnccs roost not be attended by more than 


» n B. Tol p. 0S7 I 
nirntum de eoUoauio • rretonhus 
»oci«(alis Lomterdia ipuj BoDoniua 
celebrato *e Two tsrrtus^ ww 
held m October ftt Bologna aDii tb« 
d stnbuUon of the forert to be roued 
wiu decided Iteruni pro bwM> pacu 
«t tonrordie et we •! (]wa nnima meli 
inter imperetoteiu et Z.oinbnrdcie porat 
onn itatucrunt le^ntoe ex eu ed 
(uiimii pontiScis iwagwitudiwem din 
gere esoreotee ipsum ne 


impentor ad [.ombard e partes po«iit 
neo debeat eura exereitu oceedere , 
« gruSeantrs »■ n hoe faeere pre. 
■umerel quod ineommodum ponter 
et detniwentum Romsne pceeet inde 
eonseqiu Eeelesie [»i] cum exer 
eilu tuo ad eivilatem Barene 
acerasiiet 

•Sec Winkelmion Keivr Fried 
rich II , Tol II p 334 note 2 

•M C n.‘ Const .*11 IM p. 203, 
I 139 41 
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100 unarmed knights. The li^tcs agreed they n ould not 
ask for more concessions svitliout the vritten consent of 
the rectors and ambassadors of the League cities.^ The 
legates intended to go on to ItaTenna to see Frederick, but 
probably he bad licard something of tho proposals they 
intended to put before him, and he left Ifarcnna before 
they arrived, making his way by Venice to Friuli. Faced 
with this situation, tho legates reported their failure to 
the Pope. 

It shows Frederick’s desire for a settlement that, notwith- 
standing what liad passed, ho agreed in May to allow the 
same legates to arbitrate. Tho situation had, however, altered 
in his favour, as Verona had passed into friendly hands, and 
the scope of tlio arbitration was now limited to tho satisfac- 


‘ I. e., ISl.lSO Tilers ■* no record 
of Frrdericlc'i elAlnii, but from (lio 
“ propoaitionci Cardtnciliujn.'' iSS, It 
■ppaori tlist the tntttcri they hod 
to deni «llh were " de entiefoctione 
idsnen impprnterl r>r«sunda, de eocun 
Into eidem Soeistntl fncicodo et Hr- 
mandn et tnedo odhibendo idenoo. el 
IrDfiorntor velit fllio tuo et printlpibue 
Alannnnio vooiontibua ad ifanitn o 
dioM Secieteto liberum troneitum «>• 
hibrri, priaio Croctrtur per fp*at leunloo 
Inter imporatorciD st Sociotntem iiro. 
fntnm. ... Ft il Inter Irnporalorem 
et tnemorstan Sociotntem aliqui old 
etiatn nrtieuh apparcrent, ex qnibua 
poaret diaeordia gonernn vcl foverj 
coneeptn, plaeeat ut eodem modo ot 

ordmo aopiantur" With regard to a 

rlniin by the emperor to decide dia* 
putci between the citice, the people 
of rmcosza (164) "dieunt, quia aJ 
imperntor debet eira ludex, quf eon- 
trariua et inimicur ds longo tempore 

extitit Lombnrdorum . . . menlo timoro 

poMunt Lombardi, no lue eorum perest 

vel quod imperntor eorum luri con. 
tranum ao epponnt.” The onvoye of 
(ha people of nreaeie wrote to their 
podenta (16S) that they bed, at tha 


writing tBjerdmg tho nDrged injury 
dniM to tho enprror. It waa to the 
effect that "nen rrodebamut nee 
offeneieBem inpereteri feeiaae nro 
velebemoe farere erDesdetionem niiit 
nudum et porum honerem, et nen 
quo pertineret ad preilallonem rerum 
vel obaequium portoriarum. Super ad 
ventu niu elu* ot pnneipum diximua, 
quod plaeebal. ut vmiront cum o mih 
tibua lentum et eine arcnit, qui non 
doberont dampnum Lombardie dtro 
vel vim inferre Quibus etiam a eerdi. 
nahbue Intelleetla, roiponderunt, quod 
non facerent noble oliud preceptum 
niM eecundum modum predictum 
ebeque conwinBU rectonim et ambaxa* 
torum. et de hoo facta «■( publica 
ecrlpture Veniiatamcnvolebant.quod 
eommunio Beret in eii publico gone* 

raliv, quia pro nuuon honore nhl 

loputabant et meliua putabnnt luetuni 
poeao procedcro." In view of the 
logate'e altitude, It le not eiirpniiing 
that the envoye ehould write, “ Nove* 
nttc inauper, quod tocunilum quod 
videro et intelligere potuimua. in cordi. 
nalibua tnagdom Bduciara habemui, 
maxiRio quia unua lUorum eit I'lacon. 
tiQue at ahui de Vercclonsibui parti* 
buh" 
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tion to be gi\cn to lum and to tbo gccurity to bo pton to the 
Lcngue if it bad to alloii a free passage to the emperor and 
to hi3 son on the way to and from Germany The legates or 
the Homan Church could not deal with other matters milc«s 
both parties agreed ‘ 

Negotiations proceeded, bat finally the legates referred the 
s\hole matter again to tbo Pope, os on the imperial legate 
faihng to attend a meeting at Lodi tbo Lombard rectors tned 
to make it an excuse (or taking no furtber part • The emiieror 
had in the meantime (in April) settled the dispute ssith Ins 
son Henry, who had cndeavoiired to assert an independent 
position, trusting in the help of the cities, the lower nobility, 
and the “ mmisterialcs * His defeat was due to the com- 
bination of the emperor and the pnnccs, ecclesiastical and 
secular, for it was to their interest to defeat Henry, who 
had endearoured to make use of tbo cities against all tlic 
pnnccs alike 

Tbo more cordial relations between Frederick and the 
Pop© were, as already mentioned, due to tlicir mutual need 
of one another, for whilo Frcdcnck bad to deal with a re- 
bellious son in Germany, tbo Pope bad much trouble with 
tho Homans, and had to appeal for help to Fredcnck on 
soTcral occasions < In connection writb bis Homan troubles 
be bogged Frederick to direct the people of Viterbo to obey 
the instructions of his legates regarding peace with Rome • 
Frederick evidently sent a satisfactory reply, for Gregory 
answered with an almost gusbing letter, foreshadowmg tho 

* I. e ISO Articuli aeceasoru * Epu Sae XIII > toI I 471, lith 

(onne corcipromusi kUditi 13tb SU 7 July 123? Grcgor 7 to Frederick. 

123’ It proeidei (p 209, 1 27 { 1 'See WioketiDuin, ‘ Keuiec Fned 

de »to ultimo erticulo 110 iDcipiesli, nch II,* vol ii chap, v of Book 
*et fi inter imperetorem *t nemoro M 

tam Societatem oliqui olii elwm * Bee Epis 6 ae XIII , rol I 473 

oiticuli spparereDt ez quibus pooxet o( 3l(h July, 4S9 of 2tit October 
discordia generan vel foren coocepts 488 of 27th October and 407 of 7th 
plnceat ul eodem nodo el onboe December 1232 also 603 of 3rd 
sopiantur mebt poesmt udem legsti February ond 610 of tOtb February 
Dec Itomana eecleiua laudore, diffimre 1233 
aut terminore, nisi de voluntate e( * I..e 436 
consensu utriusque partia 
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help of the Church in return for hw support.* In February 
1233 there was another call for help, in which, however, more 
stress was laid on the duty of the emperor to help the Jlother 
Church.* A week later the Pope Arrote expressing his dismay 
at hearing that Frcdenck was going to fliciJy instead of doing 
bis duty as his pnndpal defender.* Frederick had to deal 
with a serious insurrection in his kingdom, and probably was 
really unable to spare much help for the Pope, Gregory, 
left more or leas to his own resources, at last succeeded in 
getting the people of Viterbo and of Pome to make peace, 
and was thus for the time being no longer dependent on 
Frederick’s help against the Homans. 

Tho cities comprised in the Lombard League gave a joint 
reply to tho Pope in 1233. They were at this time in a very 
truculent mood. Iho great religious movement in the north 
of Italy known to historians as the “ dovotio ” or “ ballc- 
lujah ” was at Us height, and helped to strengthen the antJ' 
imperialist parties in the Lombard cities. Gregory was no 
longer In need of help from the emperor, and tho Sicilian 
insurrection bad not long been snpprcBscd by Frederick 
when the cities submitted tbeir answer, They denied that 
any satisfaction was due to (be emperor, as they had done him 
no injury. On the other band, the emperor, the king (i.e., 
Henry), and the German princes must not enter Lombardy, 
the Slarch of Ancona, or Itomaoia till the Pope had settled 
the questions at issue, and even after that the emperor or 
the Church were to let the rectors know by what route they 
would come, and how long they would stay ; the rectors 
would then decide what to do. In any case, the emperor or 
lung must not be accompanied by more than 100 unarmed 
knights. They also asked tbat Lombardy, the March, and 
Pomania be taken under the protection of the Church.* 

Gregory gave Jus decision on the 6th June following. In 

' Lc.|4S7. Mt evideni, niultiplietbu« 

* L c , SOS. “ Qua fide, qua da- tw.” 
votiono isatn eccluie deboas, fib 'Lc.SlO. 
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his letter to Fredench he went Inck to the agreement ot 1232, 
and took no notice oI the Lombard claims of 1233, but he only 
dealt with Fredericks complaint of the injury done him at 
Ravenna He ordered the parties to make peace, to forgive 
all injuries, and to return captives The cities belonging to 
the League mentioned in the eompromissum ’ were to 
lumish at their oi\n cxpen«c five hundred kmghta for tvvo 
jears for the Holy Land, ad honorem Dei ct ccclcsio 
ac tuum Other questions included m the compro 
missum ” were reserved for future orders ‘ Both parties were 
indignant with the award the Lombards becau‘’e no pro* 
vision had been made lot them,* I'rcdenck because no 
atonement was made for the wrong he had suffered*, but 
although there was some angry correspondince, he very soon 
accepted the award * 

In the meantime Frederick bad been suppressing tie 
insurrection m his kingdom, and apparently from a 
letter of Gregorys he had taken advantage of the lops 
lation against heretics to bum tbo'c who rebelled againrt 
himself * 

In 1234 Gregory and Frodenek again bad need of one 
another, and there was a fresh rapprochement The Romans 
were giving trouble to tbo Rope, and Ilcnrr was again o««crt 
ing himself against lus father The Pope had so far dealt 
with only one point in the Lombard question, and he now 
took It up again At tho request of two papal legates, 
Frederick in April 1234 agreed to allow the Pope and the 
Roman Church to deal with all questions between him and 
cities in Lombardy, in the 3Iarch of Trevi'o, and in the 

• L.(, 177. sib June ISSS. Arbi lelter H B. ^-nl it p. 450 

tnam Gregoni Tbe " romjwo. ' M G 11 Comt i IB* Utb 

mw-nim “ tho ■greotnoDl to atvopt August ISIS Letter of FredeneU. to 
the Pope t nvard Gregory •coepting tho oo-anl It is 

* L-c 1‘’8 7lh Juno 1®33 dated only two days later than Gro 

•L.e,180 ISth July 1*33 Letter (nnya Ultor It was wntlen from 

ct Frederick to tl o D shop of Ostia • CastTO(.io\ anni in SieDy and so long 
nephew of the Pope a. Epis. Sae boforo Fiodenck could bare heard from 
Yin Tol I 553 ISlb Au^ist 1*33 tbo Caiy>. 

Gregory to Frodeork Tho Bishop ol • Epia Sae \III , >-ol i 6o0 dated 
Oetia also ropbed to Fiedenrbs IStbJuly 1S33 
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BomanioJa.* The Pope lalfome^ the rectors of the League 
of this early in May, and he asked them to let him know 
whether they were prepared to do the same. Ho also asked 
them not to interfere with the passage of troops from Ger- 
many on their way to the emperor, lest Fredenck should 
have just cause of complaint against himself and the Lom- 
bards.* He wrote again on the same subject about a fort- 
night later, assuring them that the leaders of these forces 
were prepared to give a formal guarantee that they woiJd 
do no injury to the Lombards cither gomg or returning.® 

Soon after these letters the emperor paid at Eicte a surprise 
Tisit to the Pope. He was accompanied by his young son 
Conrad, and his object was to attest his devotion to the 
Church, and to assure Gregory that he would recover for him 
lands belonging to the ecclesiastical states.* 

Gregory in his turn wrote strong letters to Palestine in 
support of Frederick, and sent ont the Archbishop of Eavenna 
to see that effect was given to his wishes.® But desirous as 


> U G n, ‘Const.,' u 1S3, Af^l 
1231. Forma Comproaussi lopora 
tons Prior. Frt<lsrlck sgrsss (o tiu* 
“fttendentes. quslitor s*n<ta Romsao 
•eeUsiA mat«r Doatra sia^ubi tt d«bit«. 
quo Unetur mdiSaraour ad einjo»a, 
lUibiU lura cooservat «t ooa uiuUti 
aue sd tuendum ecclesisatiesiti lib«r 
tatem et pro etstu impani relormuxlo 


n mni revorentia tamquam m*tn et 
hocoram ecclcaie ac lelormstiooecn 
imperil luata couaiUuizt et submom 
tionem ipaius facere dsbeamus ** 

• Epis Sae XID . vol . 681 

Gregory to the rectors ol the Lombent 
League, 4tb May 1234 Gregory lo 

forms them that Frederick has agreed 

to submit M the Church ‘‘ totum nego 
tium Lombardis, Ac Quare man 
damus, quatmus, si hoe ipsum enltis 
facere, nobis vsstiia patentibua littens 

vemeote obstacuJo taoium bonons 
ealoat imnsdiri ” he begs them “lit 

Bi mibtss de Teutouie partibus sint la 


prociBctu ad ejusdam mperatoria pra- 
seatiaa aocedendi, so* uspedimsatu 
atiquibus BOB gravatis, ce de hobu 
et vobia, quibui de ipso son videtur 
mento dubittsduin, luatam bsbeat 
nalerwB murmuraadi " 

>L,e.6S3 SOtb May 1234, p <74, 
I 16 f Id this letter Gregory remarLa 
(bat ebould obataclea be placed <b the 

extimari potent, quod cum Lombardos 
spccuiles ecelesia Qiios reputemus et 

oeceesitatibuB aasiatamuj, id ss nostrO 
faTore processent vet consensu. “ 

* 1b refercacM to this visit from 

diSerent poioti of view, eeo I o 750, 

p 01». L 6 r , and M. G. n , • Const.,' 

II. 215. p 293 1 23 f. 

• Epie Sae XIII . vol. i 693, 7tb 
August, to ilohii of IbeUn , 594, of 
8tb Angust, to the barons of the 
kingdom of Jervaalem end to the 
atuans of Acre , 69S. 9th August, to 
the archbishops and other prelates m 
the east. 
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the Pope maj Inve been to meet Prcdetick r vMibes as fat as 
possible, be was carefa) not to alienate the Lombards, for in 
July ho wrote them agam, telling them tint he conld not 
without injuiT to the Apostolic (<me confusionc 6ua) aaoid 
u mg the help of the emperor against the I’omans — help the 
emperor Ind him«clf voluntmly olTcred (at Iticte) The 
Pope had consequently been obliged to a^k them to allow his 
forces to pa«a tiirough Lombardy he assured them of his 
determination to pre erre fhcir liberty and honour, and le 
ended by asking them to let him know whether they would 
accept the Pope s arbitration and said that thcj might 
remain assured of the favour which he proposed to show them 
in everything quantom cum l>eo possumus * In Sep 
tember I'rcdcrick sent a fresh acceptance of the Pope s arbt 
tration, adding that he eould aUo deal with any complaints 
made by his adversanes m Northern Italy of s^TODgs inflicted 
bv him, and generally with any matters out of which qoarrcls 
had arisen between them* The following month the Lorn 
bards as'cntcd * 

In November 1234, Ilcnry, rredenck s bod, sent envoys to 
make an alhancc witb the Lombard*, and took thorn under 
hts protection The treaty is dated 17th December It was 
an alliance ofTonsirc and defensive on the part of the king, 
but only defensive on the part of the League Slilan and its 
allied cities undertook to defend Ilenry so long as he was m 
Iximbardy, wlule Ilcnry undertook to help and support llilan 
and the other League cities, and not to make any agreement, 
nor peace wath Cremona and Pavia and theur allied cities, 
without the consent of the Milanese and their alUes * On 


> L.C 68 3rd July PSI lu (liu 
letter 1 e r<^ftik5, > cram cum omi 
potset « (,-c tbo mcmLcrc of tbo 
Lombard League) abeque offenas ecd s 
apostol CO oSendi, quo reputat voa 
membra e ua hoaorabil a ct filioe 
apec ales 

• SI G H Const II 183 Sep 
tember 1*33 

» L-c 185 October 133* 

‘ Le 3*3 JS 13th NoTCmber to 


I3th December l"31 2J8 of I7lh 

December la the Senptum Ftsdens 
la this doeument Ilenry undertakes to 
help ma ntain and defend ** contra in 
■laicos quoa nuoe babent (i the eit ea 
of the Lombard League) let de ectero 
habobunt m Lombard a vel al bi, et 
oBeadere immicos eoruru secundum 
pome ipt us reps et prmc pure pre 
•ertim Cremonarn et Top am et earum 
•equaces qui nunc sunt \cl pro tem 
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hearing of this, Frederick arranged for a long absence from 
Sicily, and started for Germany in April, and negotiations with 
the Lombards ceased. 


When Frederick left Italy, Gregory was on good terms iiith 
him, and supported him against Jus Son, He wrote m March 
to all the ecclesiastical and secular princes in Germany, direct- 
ing them to bring back Henry to the right way, and he re- 
leased from their vows all who had given oaths injurious to 
the emperor.* 

Frederick, from whom, of course, the Pope coold not 
expect much help at such a time, wrote him before he 
started, advising him not to accept a disadvantageous 
peace with the Romans, as he would do what be could 
to defend the Church, though be could not give up bis 
journey to Germany.* 

How friendly the relations between the Fope and the 
emperor were at this time is shown by the negotiations for 
the marriage of Frederick to Isabel, the sister of Henry HI. 
According to Frederick the marriage was suggested by Gregory, 
and he requested the Fope to settle for him details, such as 
the dowry to be paid. Frederick was at the time bound by 
alliance to Louis, and both Gregory and Frederick wrote 
assuring him that be would suffer no injury from the friendly 
relations established between Frederick and Henry III. of 
England.* 

Fredenck’s arrival in Germany very quickly put an end 


ponbus luerust E( quod floa focoot 
ipss rex et prmcipea sLquaD coo- 
cordiam vol pactionem vfl coutoH' 
tiouam Tel paoem cum lamucii SledKV 
laui . . aliarUDique civKatum ... el 
locorum da aocie(a(« et amicitie Sfedio 
laci imdecuoqae eiot, et presertiia coni 

Cremona vel Papia . . . Et eodem modo 

(eueautor de predjctia omuibuj prefatue 
dominus res et pnnopee Alamame. 

cum luent imperator ipee domioua res 

factua " It will thua be eeeo that 


Heorr abandoned all for which Fred- 
anefc bad been contending, and gave 
away aveiy pouit to the Lombard 
Aeagua 

• EpiB. See. xni, ToL i. 630, 13tb 
Uarcb 1S3S. 

• H B ■ TOl IV. p. 533 f , 2nh 
Uarch 1S3S 

‘ See eipecially I c . p 639, 2Sth 

April 123S. Written by Fredenck to 

I«iiia Cregoiy also wrote I.ou,a, I.c , 

p. 536 f. 16th Apnl. 
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to Henry’s rebellion, and it cpded in his imprisonment tip to 
the time ot his death seven years later. 

\Vc may infer that Prctlcncl. and Gregory rontinned on 
cood terms until the end of July 1235, from the fact that in 
May ho appointed the I^tmrcli of Antioch, a fnend of tho 
emperor, legato m Lombardy, tho Slarcli of Ancona, and the 
liomaniola,* while as lato as the end of July he contmuul to 
support the emperor m the east * On the same day {2Sth 
July) that Gregory wrote to Palestine supporting rredorick, 
he also wrote the princes snmmonwl by Frederick to Mainz. 
He begged them to induce rredcnck, notwithstanding the 
“ presnmptio ” of the Lombards, to leave in bis bands the 
settlement of the Lombard quod ion as already agreed by 
bim (i e , in 1234 before the Iximbard treaty with Henry), 
as a crusade was urgently needed, and peace among all Chris- 
tian peoples would do more than anything cUc to further the 
cause of the Holy Land* Tin* letter was dated the 2^th 
July, and on tho 27th August Frederick wrote informing the 
Pope that tho Lombard question had been dealt with at n 
great imperial diet, and that all had agreed on an expedition 
ngamst tho Lombards next year, but that notwithstanding 
he was still prepared to leave the matter m the hands of tiic 
Pope, provided the matter was settled by Clinstmas on terms 
honourable to the emperor and to the good of the empire 
(ad honorem nostrum ct imperil commode) riirther delay 
was impossible, as it might merely enable the Lombards by 


* Fpi«. 8 m xni., vol I fill, sin 
stay 1J35. 

* L-e., 019. SStli July IS33 and 630 
of lame data 

* SI O 1!.. ‘Conit, II 191. SSih 
July 1235 Cwgory wrote to tie 
eeclmiuticol end focular princes es 
(cmUcd at tho tiApciiel court jaatn 
(itatcra vestnm rogamua ct obsocrentar 
in domino Inu Chnito quclmus 
penaato prvidcntcr quod Sancto Terre 
negobum non poeiit promoten {acslms 
quam quod chnati&nua popiulus ait 
IQ aereno pacia ct concordie conalitotns 
omni rancorc dcpo»ito, quem es quo 


cumque cauae contra Lombardos bac 
Icnua conccpiatiB, cariasiraum in Chnsto 
fil um noitnun Fredentrum ad 

hoc aicut attontiui poicntis rcatru 
ccUortelJonibui mducatis. quod ipao, 
quacumque turbatione propulan, quam 
Lombardorum piraumptio cidcin dino 
•mtw mdutii-c. negoHum Societatis 
Lombardia, marc! le Terviaino ac Ho 
maiuolo m mambus occicfie lusta 
impcnelia forma icnorcm, quam eb 
ip»o impcratoro rcccpimus ct dicle 
Socwtatis rcclonbua sub bullo nostra 
nuoiRius mtcrclusam. prcciao poncre 
non omittat. * 
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and ended with an open threat. Three weeks later Gregory 
announced the amval of tho Lombard envoys, who stated 
that they were unavoidably prevented from coming before 
(Gregory gives no reason in tlus nor in any other letter), and 
ho asked rrcderick to send back tho Jlastcr of tho Teutonic 
Order to enable the rojie to deal with tho matter. Tho 
Lombards had undertaken to accept the Pope’s orders, and tho 
Church could not tolcrato an attack in tho meantime on 
them (id pati eqmnamiter candem ccclesiam non deccret).* 
Frederick answered Gregory in April, pointing out it was 
very difficult to deal with general complaints, and his officers 
might in some cases have done uTong; if so, be would deal 
with them severely. Clerics had only to appear in his courts 
w’hen a dispute concerned a fief or lands in his owm demesne. 
He denied the charge that he ill-treated those who had sup- 
ported the Church. Wo need not follow him in bis denial of 
other charges, hut may note that he warned the Pope that 
if ho excommunicated people in Verona who had, m the 
name of the emperor, ejected persons corrupted by tho Lom- 
bards, it would confirm the opinion that Gregory desired to 
force Verona into the Lombard League.’ 

Besides answering tho Pope, Frederick took steps to havo 
public opinion on bis side. Ho w-rotc Louis IX., complaining 


niu« provid«ndem, non r«t, quid ootx 
vBloat icnpuufo. Vcruiclomen ouvli 
ncre non poasumus. qum conlrs ««•. 
qui, excoismunicatjonum centonlu'. 

njrsmentis et penii int«rpoiili> vd) 

pengis. potMUtom, qui pure ee helnj't 

el de tinreriUte lidei ab ulraqiw 

parte publics commondatur, capere #t 

pacem non aunt vonti violare. aient 
iiiatitia ezigit, procedamua." 

‘ L c , 678, Slat March 1238. Crb- 
gor; ends the letter aa foUowa : "Dili* 

quod dh qui eaoeUentie tuo contraire 
conauloQt. ad id te oituntur indiKare, 
per quod te illia labonbua involoto, 
de quibua do lacili noqueaa expedin. 


Ml D.veliv p. 828 1. 16th April 
1230 With regard to Verona. Tredcnek 
wTiloa (pp 8312) “ Doniquo Iittero. 

rum veatranim caudam diaaugulatione 

contra Verononaoa qui Lorabardorum 

iUia qut ccrnipti jam fuerant fraudibua 

et pocuaia Lombardorum, nomen not. 
trunk et imperii publico invocaruot. 
ad excommunjcatiorua eententiem voa 
eello procedere diziatia . nee m hoo 
conunodum ooelrum aolummoclo, eod 
boQorem Eccleeio cootemplamur Non. 
nuUi aunt etenim qui, foraitan zizani 
orum Clii, ad aggregandum avitntem 
ipeaiu aociotati Lorabardorum aub 

preteztu petitioma obaidum voa eztim- 
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of the Pope’s attitude towards tbo Lombard situation, bis 
msistcnce on an unqualified acceptance of his arbitration, 
and suspension of action against the Lombards pending tlie 
crusade, a crusade which could not take place till the tnice 
with the Sultan had crpired * He also wrote Ilenry ni., 
asking for his good ofDccs, and Ilenry III. did mite both 
the Pope and the cardinals on Ins behalf * 

Frederick evidently did not accede to the Pope’s request 
to leave the settlement of the Lombard affairs in his hands, 
for in May he issued an encyclical announcing that he nould 
hold an assembly at Piacenra, to ahicb bo invited envoys 
from all Itahan cities north of Pome (ab urbo citra), at Ttbich 
he desired the presence also of ambassadors from Jlilan and^ 
other League cities. Its object was to prepare the Tiay for 
a crusade, and to do this it was necessary to consider means 
for EupprcsMng heresy, for secunag the rights of the Church 
and of the empire, and finally for restoring peace, and doing 
justice to sufferers from tbo dissensions in Italy. IIo dwelt 
on tbo importance of the empire not only in temporal matters, 
but also in protecting the Church from injury by heretics or 
others.* 

> t.e , f 8*2 ( Wn(t«n oot long- ' nrsrjr «rrol« net onlr to tho Pol«. 
a(t«r Gregory’* Iett«r of SUt Mutb but alto to <<o,rr<,l eordinal*, '’anucu 
1238 Fr«<]cricL cotspUiQi of CiTgory noctru d» runs (pocialibu* '* Hymor’i 
(p 879) that “proccMuia noslrum u *F<n3m.' rol i 1, p 233 (lid* hu 
Itoliam. quern odiose quodim gurrro arcood letter to tho emperor) 

Tocabulo denotaro yelle yidelor. oceo *11 O II . ’ Cout it 200, Slay 
sione Terre Sanct* euapeodi rogavtl od 123*. Frederick makee it quite tlear 
presecj . . ^imquaia etiun mtea that hutnusediato object it to deal «t(h 

tioDem pape talem esae credimu* quod the rebelliout ritiea (p SS7, 1 27 I ) 
occaaioDO transmanci negotu deberet ” paratia undique populis, fub dero 
justieia gladiua hebetan Naiii et poet bone nostn nominta peneyeract, mti 
edictam constituUoneiD eamdem, eon at illud Ytalie medium, quod noatru 
tumaciam Komonorom jure Eecleaie undique Mnbua circumdatur, ad ooetre 
uaurpantmm, rcquirente Eeclena non eerenitatia obaequia redeat et imperil 
dimuimua impunitam Sicquilibeteon unitatem 2<ec in hoc providere tan 
tra noa et imperium posset calcaneum tummodocommodis Dostrumtendimus, 
indevotionia engere, sic posset quilibet eed auper boo crucis negocium direc- 
rapinaa et furta ac quclibet acelera tiaaune procuratur , telicto m tom 
perpetuaro sed mucronem queia de nobOe regjone imperii nostn corpore 
manu Dei ad bonorum laudem et vm laoerato et dissimulata tarn yeteri 
dictam malefactorum accepimua. eva nbeUiooe rebellium. assumere tantum 
ginare propterea non poesemus ” negocium non possimue ” 

VOL. V. S 
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Gregory’s answer to the Bunimtms of a diet at Piacenza 
vras to appoint as bis legate ia liombardy not the Patnaich 
of x\iitioch, as requested by Frederick, but the Cardinal 
Bishop of Palestrina, a native of Piacenza. Gregory wrote 
Frederick that he had specially selected him, and that Frederick 
could rely on his studying the honour of the Church and of 
the empire, as he had abandoned all for God, and Frederick 
must pay no attention to hostUe remarks regarding him.' 
Gregory wrote at tho same time to Herman, Master of the 
Teutonic Order, who had apparently expressed his fears th.at 
the Pope was about to take hostile action against the emperor. 
He hotly denied the suggestion, and defended the bishop’s 
appointment.* That Herman should have written in this way 
is very significant, as he was a jieaceinaker whose services 
were constantly required both by the Pope and by the emperor. 
The appointment of the bishop needed a good deal of justifica- 
tion from the imperial point of view, for, a-s a result of his 
action, in the foUowing month the control of Fiacensa was 
taken out of the bands of the imperialists and given to a 
podcstn from Venice, thus entirely frustrating Frederick’s 
plans for a meeting there.* 

A short time before this Frederick had addressed the 
Eoinans, complaln'mg of their failure to send envoys to meet 
him on his arrival in Italy, and had reproached them with 
their failure to support him agamst the people of Milan.* 


• Cp». Saa xm., vol. t. 691, lotb 
June 1236. Qiv^ry m tu« laitpr ui. 
formrd Firdanclc that, oa lb» advice 
of bu cardinals, be had decided to send 

the Eitbop of Taleatrina as his legate 

to Lombardy “ de quo firmans petea 

fiduciam getere, quod cum a ae aua et 

Fuoa propter Ueum abdicaTent et 
aemefipimBs eius eemtio totaliter dedi 
oant, ad ea dumtasat etudebit prooe 
dere. qvubus boaorem ocdesie posst 
ao imperil oonforere, aicut ex ipaos 
openhus coibgere potens evidenter . et 
SI qoi almd suggerant, smponalis exeel 
lertia auditum maleeobs usterdieat.** 

* I.O., 632. lOlb June 1:3d. 


* Tlie authontiea are quoloil. II U., 
▼et » p. SQI, note : 

• Lc.. p. 901. attributed by H B. 
to August 1236. “Ecee nune Medio- 

lanenuum superbia oedem ab aquilooe 

aU eocictituit, Pon ooatenta acjuin- 

modo quod Beioe eit aimultg tusi 

Romano impeno ooatradieaU Eece 

bit qju tenebantui xobit, tit dieitur. 

ttibuta pereolrere, Tobie oontumslias 
aflerunt pro tobutia . . . Respon- 
detatu foreitan quod ista icapoaba 
repot et oeeares laeiebant- Eeoe 
quod regeia babctia et cesaieia qui pro 
•xaltatiooe Romaoi imperu personam 
expoxuit. tbeeausoa aperuit. Uboribus 
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Frederick’s attempts to pet the active support of the Itomans 
mn counter to the iprecmcnts made by h«ni at various times 
with the Papacy rcpardinp the patrunony, and could only be 
justified as a mca'jure of self defence in a contest with the 
Piliacy 

Predcnck pave further cnu«o of offence by detaining a 
nephew of the ruler of Tunis, altLoiigh, according to the 
Pope, he desired to go to Rome to bt baptised * 

xVngry correspondence followed between the Pope and the 
emperor Frcdcnck complained of the conduct of the Bishop 
of Palestrina, and charged the Pope with sending him a 
string of complaints instead of excommunicating the Lom- 
bards for their contumacious behaviour As regards the 
complamts, Frederick promi'Cd to give redress if ho found 
m any ca*e that wvong had been done * Gregory wrote n 
very angry reply Frederick was one of tho'o who dared 
*' os in cosluiQ poncrc ’ Ho defended the bi'hop , he had no 
cndcnco that the I/jmbards wero contninacious Thev had 
accepted the intervention of the Cbnrch. and he refii cd to 
accept Frederick s promi'O to amend nay wTong done He 
comphmed of Frcdcnck s attempt to stir up the Roman*, hts 
lack of devotion, and his eondnet with regard to the filling up 
of bcnchccs m the Sicilun kingdom He ended hts catalogue 
of Fredericks sms by declanng that the most senous of all 
were the hindrances he put in the way of the recovery of the 
Holy Land by not allowing a crusade to be preached, and by 
not pernuttmg contnbutions towards it from his subjects 
save with his assent 

In the course of his letter Gregory referred to Constantine’s 
Donation and the subsequent transfer of the empire to the 
Germans As regards the Donation he claimed that it was 
made with the consent of the Senate, and people not only 
of Rome but of the whole empire, as Constantme held it right 
that the vicar of the pnnee of the apostles who ruled over 

non pepercii. %-«tre sdliKitucluiu "• Ips, 'Vtll , toL i, 691 SJpd 
»tuJiujn exeitamos euderoqoe mper Jons 1!J6. Lettrr from Crogorj to 
tui^quehonoRmObiset orbit rospicnint Frederick 

»o(« veatra plemssune confemtu ” *1^0,69* ICth Juno i;36 
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the priesthood and the eoqIs of men shonld also hold the 
lordship over the whole world and orer the bodies of men. 
Subsequently it was the papal see which transferred the empire 
to the Germans, partmg, howerer, with none of the substance 
of its jurisdiction. The power of the sword was given him by 
the Pope at the coronation when the cmpeiox obtained his 


crown.* 

‘L.C, 703, 23fd OeUiber !»«. 
p. eOO, 1. 38 f. "Uads atehtl 6a 
tao lore osurpMaa, da too mchti, 
beet contr&num uaerea, occupaaae 
ofScio credjmur, at eon, da quorum 
coosUio ta ad id m pnanpio. 
medio at fine proeedare, nrut plunea 
promiaiBti, deavcrat, proaipti aoatrum 
e irram a erediton ezolvare debitom 

Quart pramraaa . . • diligenluui 
attandantM.iUimi, lit peraino soatrom 
implannus miaiitanim, alepmoa id 
hae parta Bunutrum, qui ao Ub> at 
quibujeiUBqua diacordtatibui mmon 
peaaal habari ratiena auapaetoi. quo 
aius aaot tamais dandarui abaoluto 
fisi acUboa fanaaoU nunua loi^reret 
odu eel amona, qu aa ipaom at cub 
Rluqiwna u> divuu amoru altitudmera 
aToluaet. . . . Sao anun locua ongicua 
recta contra eixm in auapiciooia argu 


facto imparu mandatum apoetolicum, 
am jnsparba cai v ica raatitannt. nnlla- 

auJQ lA manna noatraa Tenarabib fratra 
noatro . . . patnareha Antiocheno 
procuranlo taqua patanta firmantaa, 
. . ." Aa regarda Fredenck’a answara 
and proimaaa to Rira aatiafaction 
(p. M2, I. 12 f.), " Blent non m 
pnncipio. aie >n fine non cretb' 
mm. qni iimiti promunona deloaca 
(Dultotwa noa dolemua. lodipia ar^o 
auper opprcaaionibna pradictanim aacle. 
marum at bommum ragm. is quo Sullua 
manum ael padem tbaqua too mevet 
impano, affirmatiram seatre propoai. 
tionia sagatiaa igsorastia impenalia 
■ntanmia, quibua coutesaum aal ongi 
ama pRititiaae . unu antum ann 
eat atiais plane potuens amendart, 

Be bida Fredenck recaD to sund 
bow hu great predecassor behaved 
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After this letter one might hise expected an immediate 
breach, but mstead there aras a very marked abatement of 
the tension. Notwithstanding Gregory's defence of the Bishop 
of Palestrina, ho was replaced a month later by two otlicr 
legates, and the Pope wrote Frederick six months later that 
he had done this on the representation of Ilcrm.an, the Grand 
Master of the Teutonic Order, and of Peter do Vmea, the 
chief justice of the kingdom * 

Some time before this letter Gregory had ogam approached 
Frederick with a new to making a further attempt at a 
peaceable settlement, and the emperor had agreed to send 
Herman to negotiate, thoogh with some hesitation, in new 
of the predecessor of the new legates * ^Vbcn Gregory ofTicially 
notified Fredcnck, he also wrote the Lombard cities belonging 
to the League, stating th.it Fredcnck hid sent 6pcci.il enioys 
asking the Pope to assist m dealing with the matters at issue 
between him and the Lombards. In nrtuo of bis office, the 
Pope could not refuse, and he accordingly adn«ed and directed 
them to send their procujators armed with full powers to 
llantu.i to meet the pipil legates He ended by assuring 

Betini, Uliui (rqueni exmplum eonnnmu. dum fftMorem fpKH 

absorbena llunura non n(r«(ur, pnum non B^c»fis." 

Dec non et iraponum run jvrpetuo * L.r . *07, S3rd Stay 1S17 

tndidit, et nefanum trputaaa, ut nbi * II B, vol r p. 33, Starch 1237, 

caput totius Chrutiano rrhgioiuf ab FTedmck to Gregory “Nani liret 
imperatore oelosti dupooilur, tbidrm utorum Irgatorum (lA , tbo cardinal 
terrenus iisprrator potcatsto aliqua bialiop of Ostia acd tho cardma] priest 
fungrrotur, Icaliam apoatolico dwpoai Tboraaa) aoqucntium ados et lurnta 
tiom rrlmqurna. fibi noram in Grrria (non aolum] apud Drum et homines, 
mansionem elrgit . do qua postmodum aed apud nca roazune longe discrrpcnt 
■a persona prrfati magniSci Carol), a pnon («.< , the Btthop of Palestrina), 
qui lugum a Romans cccImis \ix esdrin tamcn crat omnimodo Irgationis 
ferendum uspositum pia debero donut btorum forma cum pnma " Frederick 
devotions portan, aedea apoalolirs remarka in another part of the letter, 
transferena in Germanos, proderes “Quod enim aollieitudima nostre labo- 
■onbus tuia, ncut et in tua pereona nbua auum divina potentia diebua 
recoils esse factum, in consecrationu noatria ezaltat impenum . . si tub. 
et inunetionu munere, mchd do subs Iditor et eScaciter verum cellennu 
tontia sue lunsdietioms iiaminuens, inapicore, major tobia ex hoc ezalta. 
imperil tribunal supposuit et gladu tionis matena deberet aSem quam 
poteatatero m aubsccuta eoronationa nobit ut poto cvm in exaltations 
concessit , ex quo luri apostolioe ledu Romani iroperu Romana patenter 
et non minus 6dei ao bonori tuo dcro azaltatur Ecdeeia, . ’’ 
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tlicra that they would be in great danger if settlement of the 
matter were delayed.' The whole tone of the letter is different 
from anything wo have found in the prerious correspondence, 
and it appears to indicate a real change of purpose, for in 
the negotiations which ensued the contending parties seem 
Tery nearly to have arrived at a ficttleEacnt on terms very 
satisfactory to the emperor.* 

During the previous winter it had been very plainly shown 
that Germany, as a whole, was strongly on Frederick’s side. 
In February 1237 Frederick succeeded in getting the princes 
to elect his younger son Conrad, a child, as king and future 
emperor. The election is remarkable in several respects. 
Among those who took part were three of the live great 
archbishops — namely, Mainz, Trier, and Salzburg,— Otto, the 
Count Palatine of the Rhino and Duke of Bavaria, the King 
of Bohemia, and thoLandgraveof Thuringia. Thus the electors 
included some of Frederick’s bitterest enemies of later years. 
In the election decree tbo transfer of the empire to the Gcr* 
mans is spoken of as " probabilis ” and “ neccssarius.” There 
is no mention of the Pope in connection with it, and by the 
form of words in which the princes announced the election, 
they appear tacitly to claim the ngbt to elect the emperor 
without reference to the Pope. To prevent Conrad raising 
claims to govern independently of his father, he was till his 
father’s death only to bo kmg elect. After that he was to bo 
their lord and emperor, and they would give him their advice 
and help towards obtaining the imperial diadem, with all the 
appropriate ceremonies. The electors claimed to have acted 
as the successors, so far as tbo imperial election was con* 
cemed, of the Roman senate. They declared that they had 
held an election in view of the great dangers of an interregnum, 
and had selected Conrad because of his descent from ancestors 
who had ruled the empire for many generations, and because 
his father’s labours gave him a daun to the succession. This 
“decretum” shows how far the German princes were from 
sharing the papal view that relationship prejudiced a 

» Epi» Su. XIII., »ol. 1 tos. ZSrd iMh d«r Zwelto.’ vol. ,ii. pp. |8 #ntl 

*237 J45 I, ,9, 

• See Schirrmecher. ‘Keieee Fned. 
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candidito for election, nnd it Icjaps no pheo for popal 
intervention at anv Etaco before tbo coronation * 


‘ it O n CoTitt i 8*0 
turn Elect on « of Conr»d Febniarjr 
1*37 Exfcctato c«ntiuin le«u* 
Chr ta«. quem to tten lum »rf« peo- 
phetarum oraeula zrnjnt. aufe 
reoa aceptruni da luda ct 1 g«n« od 
vuieam pullum luum hoc eat ui novo 
pUntat oms eeclra am Ttonianum am 
penum all ^ns ct in if* lu cljpco 
tutelam noatre Cdei poa Um maiu 
feat stima preaeipi t lie would bo 
anesc uable qtu teim nobite tide 
(uteimentura qualibct hominia prod 
oioae non odjuiat and tha reapooa 
bT ty therefore reata eapec ally on ihoae 
od quoa die na oenieot a oeu moro 
ms arum vis ct auetar loa provuuonit 
buiusmodi pert aer* oooeuatur Tho 
•rapuo fiaolly apud uo care e a 
tatem Le«t pr« cctena rvapsre iioa 
potuit cent aen Sed poatquam atiare 
renot aa ncu term aoa qu^am firtK 
Tag:a poregnnst oea luatrant tandem 
apud OermaiM pria pea non m nus 
probabli quam necaoMna rationo per 
nmasit ut ab ill * or go prodirat impeni 
per quos e uaJem utiUlai «t defenao 
procurantur Cum igitur noa 8 fr duni 
lUgunt num pnne pea qo carc« 

hoc Romaoi tenatus locum occep lai la 
qua patrea ct mpcni lununo repu 
tamur Bob scum ooUic to mad to* 
t one pensantea quod tantum negot um 
industna provu onia indigeat lUud 
ct am dd gent ua attcodentea quod 
post umua regnantia occaaum mtor 
at um tempona inter prcdeceeoona 
ob turn et plenum domimum oueecs 
aona grande posset unpeno oed 
et cothobee fide maximum aOeiro 
duenmen, preveniro aalubnos tempus 
elegtnus Vara 1 cet per wee 

industnara et laborea ezccUentiaa ma 
domini nostn 'Fndcnci Homanonzm 
imperatons satis ad presens mpeno 
Bit pronsum qu a tamen preem sent a 
digxutatia Iodc ons nte benefie um 


repb IS non conced t fpwsntente 

de succeaaons nob s eleetlone pro 
vid tnus ne per e ut intentum lust t a 
d CD out onrm status pateretur im 
penum et tranqui btas intenret 

Et rum da oubstituendn persons 
d genti reed tat one nob scum et 
aoU to fwntaramus pretentorurn 
rauto proT no oalubre consn um pre 
buit an futuxs. Cons deration bus 
•ten n nortns oeeumc qualiler d vi 
ce sar ee progen tores imperatons e us 
dem qui longis retro temponbus 
impeno prefuerunt non solum ot 
doromi usl t a sobum met to tenoere 
•ed lamqusjs psites impen psterno 
dJeet oius zelum ad omnes el s ngutot 
habuerunt propter quod psrentua 
Ubonbus fraudan Cl oa neiln notuere 
faaieres nos peorum ent ^ s Uuda 
b1 ter lahereniee pmenlem impera 
torem in sohole *us t mil retnbu 
tone deerev reus hoaorare tit dum 
Cl um e us es nuno an (utorum impera 
torem nostrum post e us tnerdem aosu 
tn reus luito pro ireperio pater haa 
tenus Isbcnuvo so gaudett. 8 cque 
DOS la'p ranie nob ■ tam oalubro eon 
oil um grul a kuoimi Regis, ad tolun 
totem et precea t usdem doreina nostn 
iroperatone rota nostra contubmus 
an Conradum anted cl dom ni impera 
tons 61 um regni lercoolim tan leg, 
t mum auemaotem eUgente* ipeum 
lb dem in Romonorum regem et m 
futuium imperatorem nostrum po<t 
ob turn patns habendum They 
prom sed to swear Cdebty to him after 
h ■ father s death and adobtinendum 
Mlemniter mperu d aderaa s b prout 
do uio tenemur consil um et lus 1 um 
unpondemua. Henry a former elect on 
was set as de 

Tlicre IS a monograph on thi« elect on 
by Hugolmami (Die JVah] Konrads IV 
an en ra Jahre 1*37) It perhaps 
underest mates Frcder ck a euccers 
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After Gregory’s letter of 23rd October 1236, his complaints 
of Frederick’s conduct do not recommence till 31arch 1238. 
During this period, after n^tiations had broken down, the 
League forces were routed at PortenuoTO in K’oTcmber 1237, 
and in consequence the League raties were prepared to make 
very large concessions. Kegotiations, however, again broke 
down, according to Frederick, over questions regarding host- 
ages and the imperial jurisdiction over the cities.* In January 
1238, Frederick sent the Homans the carrocio taken from the 
Milanese at Cortenuovo, with a letter indicating a close con- 
nection between him and the city, the “ mbs regia " ; a chal- 
lenge to the curia.* 

In June 1238 the Pope wrote Frederick asking his consent 
to papal mediation between him and the Lombards. Frederick 
refused, but in August be himself sent an embassy to the 
Pope, of which we have conflicting accounts from Gregory 
and Frederick, each throwing the blame on the other for its 
failure.* After the mission bad left Borne, Gregory drew 
up a number of detailed charges against Frederick, and he 


* , SSi. Aagoit ISU. pp 348 
tod 349. FndencS't tceount, wlucb 
u in tome detta. teeme more jiroti 
tbie tbto the itorj thet oegolutiooe 
broke dovn bectnee he iiuuted os 
ODeonditiontl torrender. 

* E 'B.. vol. V. p 182 r , Jtoiuur 
123S. Frederick to the Romta eenalo 
and people. In thit letter be wnice . 
“Ab obserraCone quoqoe enjoaltbet 
ratiome iotentio noetra ditcederet ti 
not quoe Romani Ceeant folgor ilhit' 
trat Romanoe Oxpertee eictone romaoe 
tnpudiit pateremnr. ti vot frnctu 
CLcgotzi. qnod eeeWo nomine geeemrat. 
dmQ not rebellet romaiu unperu tub 
romam oocuait ezclamatioDe deeici 
mot Iraodaremus . ti ad orbem Rgiaio 
regimuut ooetn deont non deferremui 
et glonam. qae not in Gefmamam ad 
nanciscendum impenale fattigium nelat 
mater ab pIt..- filmrr. deetzuaeit.** 

' For the Pope*t reqneet m Jmte 
1338 that Fredenck would allow bna 
to mediate between btm and the L<«i 


bardt. ttt Frederick’t letter cl Julr 
la U.AX. *oI. I. 351, from wbteh it 
appear* that tbt Pope matt hare 
wntlen tome timt id Jane 
On iht 8tb Augun the Pope ap- 
pouted Gregono de Montelongo bu 
legate in Lombardy, ride Felten'e ‘ Li/a 
of Gregory IX.’ p. 287, note 2 Accord- 
ing to Fredenck (M. G H , ' Const.,’ 
I. p. 395, 1 23 1 ) he bad tent a legation 
befme tbit which according to him 
had amred at a aettlement with the 
Pope. That tnch a mission wat teat 
appear* also bom a letter cl the 
Pope’# (Epis. 8ae XIII., vol. i. 620, 
Itt July. p. 632. L 20 f ). but be and 
Frederick do not agree as to the result, 
nor aa to the causes of its failore. 

See alto Fredenck’a account of tbo 
negotiationa given m the letter of 
the bishopa (H.-B, r. p. 257). This 
waa written very thortly after tha 

to the Pope, and wat not anenCTcIical 
for the general public. 
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deputed cert'im German bishops to get Prcdoncks 
to theU clnrsea Ilia det'ulcd lephts arc {;\ven in a report 
from the bishops of 28th October 1233 The charges are im 
portant, as they agree on all important points with the grounds 
on which Grcgorj based ius excommunication of Frederick 
m 1239 There is one important omission The last charge 
as given m the bishops report to the Pope accuses Fredenck 
of impeding assistance to the Iloly Land by bis quarrel with 
the Lombards, although the Church was prepared to give him 
effective help in making a satisfactory settlement In the 
sentence of excommunication no reference is made to the 
Lombards * 

^Vhilc negotiations were going on botii parties were pre- 
paring for war 

In October or yoTcmber, Fredenck married his lUogitimatc 
son Enuo to Adalasia, tho heiress of two of the Sardinian 
“judicatures,' and gave lum the title of Kipg of Sardinia, 
though the Church bad long claimed the lordship of tho 
island * The Pope, on the other hand, got the Venetians and 
Genoese to enter into an alhance for nine years, donng which 
time they undertook not to enter into any sort of agroctnent 
with the emperor saving with tho Pope s consent • 

Just before the final rupture Fredenck wrote tho cardinals, 


* n C, Tol v> SSth October ISSB, 
p. SSfl The lost charge given <o 
the bahopa Utter nma M t<iUo«> 

** Quod per eum the empeior) 

unpcditor negobum Tern Enocte 
occaoione discord e quam habet cum 
qiubusdom Lombardis cum parata 
sit Ec Icsia dare opem et opersm 
eiTcaceiii at aibi ct bonon imperu 
super hu qua commusa sudI contra 
eum a I^mbardis congrue satirfiat 
et Lombardi ipai ad hoc ipsum 
s nt preparati In the sentence of 
exeommumcat on the correspond ng 
clause runs (1 c p 2S8 SOth Slareb 
123')] Item excommimicamas et 
anathematizamus eumdem pro eo 
quod per ipsum impedjtur negotiuni 
Terre Sancte et reparatio imperu 


* The had vrntten Adelasia 

(Epia. Esc Xm To1 1 728 30th April 
1*35j coluoiua ut da nostro eons lio 
el mandsto talem in vmm recipias q ii 
et nob I tati tue gntoa et nobis tnento 
stacoeptus. L.e,'*5 SUtSIav 

I23S Adelaaiahad proiaued three jvars 
before to paj tribute and had aeSmo-v 
ledged the Pope s lordship nd« Cod 
dep Sardin 1 337 doc 78 and 317 doe. 
57 quoted by Felten p 281 note 6 
Sardinia was divided Into four jud ca 
turoi each under a ruler known as the 

There waa much coirespondeace 
in connect on with the papal claims in 
the time of Innocent til 
•II B voLv p.l2''3f,3rdNovem 
her 1239 
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who, according to him, Ghared eqnalljr with the Pope in all 
matters ^rhich he “ proponit Etatnere, vel dennnciando decre* 
Tent ” He begged them to use their inflnence to prevent the 
Pope’s issuing a sentence of deposition against him, and 
warned them that if he were attacked he would retaliate.^ 
Frederick, according to his encychcal, also sent envoys to 
Eome just before the final breach, promising to pve satisfac- 
tion for any wrongs done to the Church. Before the mission 
could arrive, Gregory ended negotiations by excommunicating 
Frederick. 


The ruptnre appears to have been inevitable under the 
circumstances. Frederick was determined to make himself 
master of Italy north and sooth. Sicily and the south were 
already his, and provided him with the funds be required, but 
for really efficient armies he needed troops from Germany, 
and for this purpose it was necessary to be able to depend on 
the passes of the Alps being kept open for the passage ol his 
troops. On several occasions the lombard League had been 
able to close them and, for the tune being, efiectually to 
block his schemes. The destruction of the League was thus 
essential from his point of view On the other hand, since 


• H B . vol ▼. p. 28:, lOlb Uarcb 
1:39 FredsncV, addrnsmg c«r- 

csp^t Eccle&ie, «t m Fctn Tocftlmlo 

petram, vob ApoBtolonim Etstnit rac 

trante, voa qxu eetia candelabra Eccleaie 

eupra montcm, non tub modto cooMi 

tnti, rerera omnibxia qm emit 10 donw 

Domini ex eSectu bonormn openuo 
luceatis, nec a pubbca mundi lin^oa 
et conecientia generali tob Bubtralmem 

tendatis j cum ad aingula quo preaidens 

Godi Fetn proponit etatnere, Tel demin 

cienda decret ent, equa partjapatao 
TOB admjttat, msi ipaiue religioma 

Eoclosie etatus et zelus eSen eeoeol 

evitandi ecandoli generalie cavlelun 


Tobie eu^^BBerit ad futura. Quib eajm 

caunitua Eoclcoie gsoeraliB ledene m 

aolio (otinam juetus judez) inconsulte 

Telit procedere, ac euis motibue excas 

deeoena, in Romanum intendit pnnci 

pern. adTDcatum Ecclesie. ae ad predi- 

cationem Eyangelii etabCitum, eenten 

tiam deposjtiome statuere et ob faro. 

epuitualem gladium, ai dicere Iiceat, 
minus juBte . " He warns theeardinaU 
** oportet DOB defendendo gramuj oSen- 
deie reaiBlentes, salra in ormubuB 
Eccleeie eaoctitate quam cultu earro 
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10 >0, ‘KliCtv l^obojt C,\u«<j'\nl ati4 FicUinl o{ Cvjtto ncknow^ 
Ictlpwl the Tope ps Ibm H>td, lUo c\in\ \ml jw‘h« «l 
m tile I'onnnns i\ v-\1u.\\)1e cottntcrjioi'c It) tbe «.lom«)-)tip55 
of ttio Germans in the north There had 1x\n Irictiou nl 
times, sometimes sers fonotis friction, for the ^.ormans arere 
difficult va*«als, but on the whole the Nomtm (iO\cmin<nt 
of Southern Italy and Sicily had been a \~iluahlo n«'et to tl e 
fapacy This eca«ed ^hcti Henry VI liccamc kmc, atid 
Joined ID his peraoD tho FoaemmcDt of the empire and of 
the kincdoni It wis to prevent a TecurTtnee of this union 
that Innocent rejected Frederick as a j*o««iWe emperor till 
his appointment seemed less dangerous to the Church than 
Otto 8 goieramcnt Innocent did what lay in hii power to 
mmimi'c tho ri«k by inducing Fredmck to promire to give 
up tho kingdom of Sicilv to hw son, to he governed by a 
guardian approved by tho Tope Frederick ha%^tlg succeeded 
in escaping from his promise, Gtegory attempted to tike 
advantage ol Frcdcncks first oxcoramunicition to dmnni«li 
his power m Sicily, but did not succeed This fiiluro made 
It afl tho more important for the Papicj to protect the I^gt e 
from destruction in order to secoro support in the defence of 
Its temporal dommions At bottom thia was a »pintual as 
well as a temporal question, as it might well bo doubted 
whether a Itomin bishop, at the merev of n Cerni'in emperor, 
could sUU remain tho spintnal head of Christendom 

It was important lor both parties to have pubhe opinion 
on their side, and m this respect Frederick bad one advantage 
over his great opponent, as he coufd make out for hmi<elf a 
strong case of self defence agamst rebeffious vassaU ol tho 
empire, supported by the Pope On the other band, it would 
hav e been difficult for the Pope to make out a coiivmciag 
case, that m supiiortiDg tho Lombards he was reallv acting 
m defence of his spmtual lowers, and it was no doubt for 
this reason that Gregory made no direct reference to them 
m stating the grounds for FredencLs oiconiraunication 
The Papacy was deeply interested in the simple between 
the Lombards and the emperor, yet it was constantly seoUng 
to be treated as an impartial judge, prepared to do eqvul 
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jnstico to both particB ; thua placing itself in a false position 
of 17111011 Frederick took foil advantage in his letters. 

Sentence of ozcommunication was given on the 20tli March 
1239. Sixteen grounds are given, of irhich eleven rclito to 
Frederick’s behaviour in Ins Sicilian kingdom.' In three of 
these charges broaches are alleged of tho treaty of 1230. 
Other charges relate to Fredcrick’fl attempts to stir up tho 
Komans against tho Pope, and to his occupation of Sardinia 
and of other lands belonging to tho Chnrch. There is also 
a general charge that Frcdcnek put obstacles in tho way of 
relieving tho Holy Land and of helping tho Greek empire. 
It is signifleant, as already pointed out, that no mention is 
made of tho Lombards, as m tho corresponding charge sent 
Bomo months before to tho German bishops.* 

' 11. n . vol. V. p. 210 1 , 29th March paicr# turavit, euradetn Frsdeneuia 
1239. 01 the grounUa of ezeommum* excommunicationia et anathomstji vm. 
eatien, iiitcen in number, eleccn re- cole innoOamur '' II* alre declared t 
(erred to Eieily. and In throe of thooo “Cotorum quia idem Fredencue do 
a breaeli of tho condilioni of tho poaco dicUa *1 factii aui>, muUia daman. 
In 1230 II aI1oi;ed The other chorgo* tibu* per umvrnum quoai orbom quod 
are. “(II I'ro oo quod contra do catholiro lido roete non lentiat, oat 
Romanam Recleiiam lodiiionom tnovit (raviter diJTemetui, non danto Domino 
in i:*h«, per quod intoodit pent) awpor lioo loco luo ei tompore proco 
{(com et fratre* a aua oedo repoUoro domua. lOcuDdum quod m tnlibui 
(2) Pro 09 quod. . rrenectinura roquint ordo Juni " lie aI«o an- 
opiecopum, Apoitolica oodo logntum, nouncod “ Super opproiKiDnibui vero 
CO m luo logaCiono procodorot tn et oliia gravamiribun nobiliura, pau* 
Albigciuium paclibua . ■ . por quondam poniro, viduanim, orphnnorum et 
Sdvloaiuoiimpodiciniaudavit- (3) Pio aliorum do regno, pro quibu* idora 
CO quod nopcitofs regia Tuoict renren- Fredericu* aliiM juravit atare man* 
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Frederick asserted over and orcr flsain that liH quarrel 
with the Lombards was the real can®e of his rupture with 
the Church, and whether it wis the only cause or not, it is 
difQcnlt to believe that it was not the pnncipnl eau«e, and 
that other differences could not have been peaceably settled 


A notable feature m the proceodinps that followed Frederick's 
excommunication is the appeal to pubhc opimon on both sides 
A month after his excommunication the emperor issued an 
cncychcal to show his innocence to pnnccs and peoples alike 
He told at some length the story of his relations with Gregorv, 
and of the injnstice ho Lad suffered at his hands He accused 
him of having written the Sultan not to cede to him anv of 
the holy places He also accused biro of asking for bis support 
for Viterbo agamst the Romans, while ho secretly wrote to the 
Romans that bis (Frederick s) action was taken without the 
Pope 8 knowledge or denre (preter suam con'cientiam ct 
mandatum) lie spoke of Ins unjost dcci<ion8 in Lombard 
affairs, his support of the rebels, and his unfair demand that 
he should place him«eU unrc'crvedlv in the Pope s hands 
He mentioned the Pope s sudden change of front in the 
negotiations m the autumn of I23S, and how he had cxcom 
municated him on bearing that he was prepared to give 
immediate satisfaction lie had excommunicated him against 
the advice of the wiser cardmals, and bad prevented Fredcnck s 
mission getting to Rome 

It was imposuble to accept as judge one who had shown 
himself a mortal cnemv, and who had favoured by word ind 
deed rebels against the empire, be attributed Gregorv s 
hostility to lus refusal to allow Entio (the natural «on of 
Fredcnck) to marry his mece He had al'o shown him«elf 
unworthy of the exe^cl^e of pontifical authority by the sup 

et tio totum r»gnum ^ood nt quui et cmcrem urn Kd«;nt qaod n 
tTwciAle patnmofuuia b«sti Tetn pro postqu4m raoa tus fuent » ooh noa 
quo lununento fid«l tatu apoatobee duxent comgcnilum nos tuper boc 
KiU tanetor et psiua I gius rasaalhu actoro Domino ticut eipedire < debt 
exut t quantum in eo est, in faViUam miu proceUemua.** 
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port he had given to the Milanese, mostly heretics. While 
Frederick acknowledged the papal authority, to wliich all 
Christians are subject, Gregory had shown himself unworthy 
of ofEce. 

He begged the cardinals to call a General Council, to be 
attended by secular as well as ecclesiastical dignitaries, in- 
cluding liis envoys and those of other princes ; this Council 
he would attend liimself, and was prepared to prove all he 
bad said, and e\en more. 

It was, Frederick stated, the Lombard affair that really 
influenced the Pope, though he dared not make this public 
because of the scandal it would canse. He had gone so far 
as to offer to let him havo for lus own use all the tithes levied 
for the Holy Land, if he would let him settle it. Gregory 
had personally sworn to assist the Lombards against the 
emperor.* 


> ». 0 II , ‘Conit/ II US. Coer, 
clis* 4Mu*tt«RA <efltrs Grtgonaa IX.. 
20th Apnl 1239. With r«g((d to tbo 
Fepe'i UBWorthineM, he wntee (p OSS. 
L 36 f ) ■ “ Aliai nobi* per telera. qaem 
nento Doetrum ludieem son hebemue, 
nuUem petae Sen roputsmu* iniuneni. 
utpote cum w pniu immicum cep, 
tftlcft] quern luilicem noetruin el opere 
fuent prafeeeui e( verbo, rebcilee ooe 
true et ho»t«» uopeni publice con 
loveado {18} Indignum prelerce e» 
tscti cdheTcioue pnnripis et gei^reJilcr 
quelibct pontiScalie euetontsto niilKii 
reddidit, dum Modioleneneem cieite 
tem, que pro mexuna parts Icftimooio 
rcIicioROrmn quampiunum fidedigno 
rum mhabitatur hereticu. contra noa 

et impenom maoifceto favors tuetur 

. • ■ (Id) Ilium habeiepreteresChneti 
vjeanum et eucceMoreni Fetn ae du 
peneatorem animarum fidebino to 
(Lgno Istersur Don ob dignitalM imn 
nam. set ob persons deSectuni, qni 
diepenaationes cum fratrum dsbbera. 

nja more mercatons eujuiilil^t in bbim 
mercationis appendit. oelatu (ratruia 


coDnJiie, cum quibue teeundum esele- 
eiaeticam disciplinam deliborare tene. 
tur, exietene tibi bullator et eenptor 
et foreitan etiem numerator . . . 
(21) IttquenonmjreturBAiverulie eeele 
nee populua chnatianuit, gi noe talii 
eeotenciag ludicie non vereraur, coa 
10 contcraptu papalu ofBcii vel eppoe. 
toiic* digmtatig. eui omnee ortodcuue 
6dei proIeagorGt at noe apceialius cetena 
aubscas fatemur, aat persona prevanca- 
tionem ar^imua, quo ao aolio tanti 

(p S9I. ( SO f ). acce quod sacroaancM 
Boouae eecleeie cardmalaa per sen. 

goinem leau ChruU et aub attestatione 

divuu ludicii per nunnoa nostros et 

cibum prelatorom et alioruro Chnsti 

fideliim, debcaot evocars : nunciie 
etiacn veetru et reliquorum pnncipum 
aroersitis. m quorum prcscacia noa ipai 
pceaantoa cuneta que djximue sumus 
boateodero et probare parati, et hia 

He warns the princes that they may 

expect the same treatment (p 293, 

I. 18 !.), •'Facilia etenim ai.oroio 
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Tlie Pope B rcpl} followed two months later, and when 
it came, It was even more \iolont Frederick is tho bea«t 
full of hlasplicmy of the Apocalrp'e, a fabricator of false 
hoods, a ves cl filled with ahomination«, a supporter of 
the wicked one who delights to he called the forerunner 
of Antichnst 

Gregory told the story of rredcncks protection by tho 
Church, m Sicily during his clildhood and later on in Gcr 
manv and of his own friendship He repealed the old charges 
m connection with the enisadc the invasion of the papal 
patrimony, and his misdeeds m Sicily, which ho had almo't 
reduced to ashes by his greed for money, and whore he had 
endeavoured by bribes to get his way in spintual mattcr< As 
regards Lombardy, the emperor had brought bis troubles on 
himself by u'lng force notwithstanding tlio Popes warning 
nndcien when he had gone there witliout any military force, 
be bad spoiled his case bv taking sides So far had the Pope 
been from putting difficulties m his way that when Fredenck 
entered Lombardy wuh armed force®, ho had su. ponded tho 
interdict, during the time of Frederick s stay, from any town 
subject to It ne defended again ns m previous letters his 
appointment of the Bishop of Paleslnna as legato He had 
never offered Frederick the tithes, and denied ns figments 
Fredericks tales about "Viterbo and other places, while as 
regards Fnao and his niece, it was Fredenck who desired the 
mamage He had shown his heretical tendencies by denving 
the Church the power of binding and loosing, and evidence 

omnium rvgtnn (t pnac pnm hun>3 •! o nrijuia quod m tl quo am 

cred tur u cec&na Roman pol«i>a« ooatnjn oflfndcret, verum eUaro tocius 
euiua el p«us pnma laoula mtuiet orb a dec maa Terre Bancte neceaaai 
conUratur lice cat namquo ramu, tat bua conaocratai nostrts o ditat bus 
pro vero wlcl cet Lombardia appicabat (*S)Ne«Fitm rum instau 
qua COT pape puugrbat et urobat t bua eUnem el aecut a Lotnbardoruca 
lotnaiccus 1 ect psam foru edoerre aculcia pun^batur qu bus prout par 
propter Teslrum et audicnt um om al quorum prrlatorum cocfcssioneni 

mom icaadalum non auderet. IWr accepunus contra noa et unpenum 
qua nobis per spec aleni nunc um auum corporalo preaUt t Mcrameatura cum 
fide d gn samum ctuus ad bee (cau ipeos pere^nnant bos nob a m partibus 
momum avocamus oretenus eipreso Syne pro scrvir o leau CTinst trans 
promis t, quod ti nepoc um Lombar muit m Regnum. 
dorum in e u, atb tno poncremop 
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would be forthcoming that he had declared the whole world 
to bo deceived by three impostors — Christ, Moses, and 
Mahomet, — and that be had denied tho possibility of the 
virgin birth. ^ 

Frederick rephed at once to the cardinals, protesting his 
orthodoxy, and defending lus refusal to allow Gregory the 
power of binding and loosing, as ho was no tme pontiff.* 
Meanwhile Gregory made preparations to carry the war into 


> Epis Sae. XIII , vot • 7E0. 

Gregory to the Arcbbmhop of Rbumo 
snd hia auSrBgftna, 12lh Jut; 1210 
He bogiDS hia letter by en etlork on 

blesphemie pleno nomimbiu ... os 
(uum in bisepheniist divisi nominis 
•porit . ■” With regard to the 

ongiD of hu troublef la Lombardy, 
the Po]>e remarlu (p. <48, I. 34 f ) 

" Qut etn io Lombardiam famulia 
itipatiu laennibut aeceMiiwet, quia 
tamea ceasilii Rdetii eblitus id partem 
Creraenenaium eedeiu actor factne 
ee( MimatK, scietaruque to die 
eordiaa Lombardiam fortiua aeindero 
ct MaOjolatienaea a le tmoribua et 
iDiaii abigore ituduit, quoa cure 
adveraa parte ad urutawra trahere 
potiui debut m fumcuUa cantatia. 
Don etc quod coatro imputetur inno 
cenCio, (I ape (ruitratua m Apoliam 
tediit ” With regard to Fredenck'a 
assertion that Gregory could not place 
him under excommunication, tba Pope 
pointed out that he thus implicitly 

demod the power of Peter and hu 

successors to bmd and to loose 

(p 853, 1 34 f) “Sot quia minus 
bene ab aliquibus credi posset, quod 
se verbis non illaqueavrerit ons sin, 
probationes in Sdei victonam sumt 
parstc, quod isle rsx pcstilontie a 
tnbus barraUatonbus. ut cius verbia 

utamur, scilicet Cbnsto letu, Uoyse 

at Uachometo, totum mundum fmssa 

decepturo, . insuper dilucids voce 
affirmare vcl potius montin proeomp- 

ait, quod ooinos ilji sunt fatus, qui 


creduDt naaei de virgins Doum, qui 

* II .B . vol. V. p. 348 {. Fredenck 
answers the papa! charges : " Cardi- 
nalM adhortatus ut aumtnum ponti- 
ficom a suis lUicitia motibuj eompes. 
cant . alioquin timeant ns ad ultiones 
ceeareaa ipse prooedera cogatur.” 

Fradenck commences his letter by 
companng the Papacy and the empire 
to the tuD and meoe ; “ ut st ei to 
multotisns sz oblique rsspieiant, unum 
tamsD alterum non offendit , immo 
quod est superiut infsnon suam ootn* 
reunicat clarilatea " 

Frederick gives a confession of faith, 
and declam as reguda Uabomet, 
** corpus ID rrs pendsre didieimua, 
obscesura demombua, amreatn Infemi 
crucialibus deditam " Frederick u 
astonished tbst "voa qui estis EcelHie 
fundaraenta, columne, rectitudiUs as- 
seasoros. Petn urbit senatores, at orbis 
cardmea. non flozistis motum judicis 
fulounantis Revsra impenalis fell, 
ciias papali aomper impugnatur in. 

vieba . . . et quia injuna non sunt 

(«r inferuntur, ct animum super ns 
Don ieatne possumus, nec dsbemus 
utique nostram potcntiam reloxare. 
oogimur ad vmdictam ” 

Winkelmann. id hiS ‘ Acts Imperii 
Inedita,’ 3SS, gives » somewhat dil. 

leient version of this letter, but there 

appears to bo no doubt that the above 

STM drafted for Frederick whether it 

was actually sent to the cardmals or 
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rrcdonck’s temtoncs, and tbe Venetians undertook to pro- 
vide a cert-am number of slups for the seizure of the Lmgdom 
of Sicdy The Pope, on the otUtt hand, Ra\e them certain 
flefs and pnnlcges in the kingdom, and undertook tJiat the 
Ciiurch would provide for the fulfilment of this agreement 
m case it made over the * tegnum ” to any one else. lie also 
provided that Venice should be included m case the Clmrch 
and Frederick made peace * 

Gregory appe.iled to Louis IX to help him against Frodonck. 
In his letter ho repeated his charge of heresy in connection 
with the question of the virgin birth * W’o have not got 
Louis’ reply, but wo know from a letter that he wrote the 
emperot that ho refused to give any assistance* Attempts 


> Epu Sa« XIII. ret t 63). :3nl 
September 1339 AcTe«fD<at o( \»n« 
ti4n« <0 •uppi)' g&Ilrf* r«r tl,» ton 
quni of Sirilj, Ac Lr, S3l Slih 
Scpicmber Crant ei Mt to (■>« dogv 
•nd “corareuiv*' «( i)« Venetian* 
in placet in the Sicilian kio^ont 
occupied by there iibi et per t« 
eomfnunitati predicta. potlquam es 
(uennt occupata. Id (cudum perpeluum 

cODoedemua." L e , S3), aatao date, 
DDdcrtaliiDg that ibeee pacta are to 
be chaerred bj aoj perton In whom 
the kiQgdom maj' be made orer 
the Tapacf L.c , S38, aame date 
A pfomiae that ahould peace be made 
with Frederick the V<D«tianc would 
be iiicluded 

• H D, vol r <S7, 2Iat October 
1239 Gregory to Louie Vi ’ nioo 
eat quod noa Chruu qui pro aalute 
hominis descendeoa e celia ad predi 
candum evageliusi to uxurertuio man 
dum trananuait apoetoloa, eiemplo 
compuln, ad te precipuum, te cana 
aimuni Eeclctie filium, te apeeiala aub 
luctijiEi-. tA. tnOi^iun. aiiupUajn.. erne, 
rabilera fratrere Doaltuni epMropnni 
rencatrmum • . ofGoo fibi kgatioiua 
comniiaso pro defeoaiODa fidei pro qna 
laborare teoctur quilibct qm chriatiana 
profeaaione cenaetur, dinginiua et per 

VOL. V. 


eum M tant* Deoeeaitatw articulo tui 
btachii auiilmm fairoeamui. Cura 
enira pugnare pro enpiend* Terra 
Sanrta de narubu* pagaDorum tit 
prrpetue vita tBentonura, aiulto ina 
Jena raenli eM ereditur tl eorum qul 
extenniniiuB Silci in qua aalua totiui 
muodi conaiatit et Eeetena machi 
eantur genertlia etcidium, imptelaa 
expugnetur Sr^ramua aatem et pro 
fljTDO teoeraui quod Jheeu Cbn^tO qui 
pro redeinplione tua terri (onDam 
aoeipiena propriure aasguioem erudcli 
perforalua Uncea fundera et In rruro 
niortia volmt tubire tomenluni, qui 
diebua iitia a dicto F eum aawrente 
in utero ^ irginia mmime deecendirae, 
erudehter in ao et metnbru auia ao 
cDidtipliciter impugnalur, eurabia tan 
quain atlete domiaicua poteoler aasir 
tore, et bonorere Chruti cui Dulln debe* 
vel potea rationo deesM ct Ecclesie 
eponao tue, bonum rtatum fidci et 
aoueum ndclium totia vinbua con 
aorrare itudebia " 

• Le . vol VI p. 18 f End of 1211. 
'* eojiftatnmun. •-qixs.-vjiun. V. ^iii* 
legatee Eccleaie. in prejudicium tea 
trum volentea aubsidium noatrum 
implorare. maniafette repulimus. nec 
m regno noetro contra majeatatem 
veatram potuerunt aliquid nhlmero.’* 

T 
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were also made to stir «p a cmsadc agaiast Frederick, as, for 
instance, in Hungary.* 

The papal party in Germany endeavoiired to induce some 
foreign prince to stand as a candidate for the empire, but 
no one could bo got to come forward.* 

Frederick, on the other band, wrote early in 1240, in 
answer to a letter from the Archbishop of Messina, that 
he had tried by humility to obtam the Pope’s favour, but 
as this had failed he was resolved now to adopt a different 
course, and to recover from the Popo the lands long held 
by the empire.* IIo justified his action to Henry HI., 
and gave an account of the mactunations of the Pope, who 
bad stirred up rcbelhon in the March of Treviso and in 
Bavenna.* 

In Apnl and May 1240 a number of Gcrrnan pnnees endeav- 
oured to get the Pope to agree to the opening of peace nego- 
tiations, as Frederick had deebred he was prepared “stare 


* L.e.> vel loss. 12tb Febnuny 
IS41. at*g«rj Vi hi« (ubd««aoB. John 
d* Ciudalo. CMm tibi dMitnmvi* 
lajungfadum ut c9air* Fri4«ncuin in 
tfngftri* v«rbum cni«u prvpo 

twrM «t DensuUi id di«t« r<gD« ut 
Tem Bucte lubtidium macepmnt 
(ignuin cnicu, ^ua impcduiwotuiit 
noD modicum tuo proposito genemtur. 



* Boeder Albert v. Dehkis. Ac., p. 
22, Sth September ItTQ Lctte' (com 
Albert to tJio Pope. “ C®teroni, Pater 
Sancte 1 ecire cupio Banctitatem rea 
tram, ita tamea. pie pater I ut eepul 
turn maaeat in »tertimn, quod eleetio 
rcgifl m Alamannia retardatixr, quia 

recessit. patre auo dxasuadente et lapau 
tegia Bohemia faciente, (It tamen 
noviis Iractatua luper boa circa duceoi 

Austria et fihimi aancta Elicabeth, 

et quid pOBSit apud illoa inveuin. 


adhue igaoranius, ct ai aceirtueimam 
cordiure pnocipum AlamaDsir, ipiri. 
tuabum at tecularium, arire cupitia 
at da omnibui ad acclaaia hoaeraa 
lalorman, quodx at par tea, taatua 
ama alactiona priatjpum at tantum d« 
bona voluDtau ipaorum novum aupitw 
aapara ctaare " to bid the Bitliop et 
Strasaburg to amd him “ nobilam 


■ H B . voJ T. p. 707 f Fredarick 

to tbe Arehbtahop of Mataina. 2nd 

February 1210. Fradenck announces 

tbat “ Cum autem non fuerit in aedo 
Petn qur patieatie nostre longaiumi. 
totem cb innoceutie cauxam attendciet. 


qui acrvitionim noatrorum at munanim 


maiaor exHioret . . . viam alteram 
eligentea proposuimua in manu forti 
prooodrre , cum apud ipsum nobis 
bumiliUa ml prodcaset. disposuimus 


nostre ducatum at loarchiam at terras 
alias que loogo tamporo impano rub. 


* L.C., p 840 f. 
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lun,” ‘ and ncgoti itions comminccd, but broke down, accord 
mg to Frederick, because tbe Pope insisted on the Iximbarda 
being included m tbe truce* Hereupon Grtgorj decided to 
call a General Council Frederick at once wrote a letter of 
protest to the cardinal bishop of Ostia against a coimcil 
summoned by an enemy, both of the empire, and of bimsclf 
He suspected the purpose was not peace, but discord, inas- 
nincli as it was not called by tbe cardinals or by some 
person mutually agreed upon Before it was called, peace 
negotiations should have been instituted * In September, 
Frederick issued an encyclical explaining why negotiations 
had broken down, and refusing to permit the holding of a 
council called by Gregory, also stating that he was determined 
not to allow a truce to tho Lombards * Gregory s reply was 
a second summons for a General Connci! Frtdcnck mam- 
taxncd his opposition, and towards the end of the year bo 
wrote Louis IX cxplamiog bis reason for presenting tho 
holding of tbe council while declaring him«clf at all times 
ready for tbe peace which the Pope bad refused on account 
of tho Milanese* In Februarj 1211 he gave orders to all 
bis ‘ lidcles ” not to allow any clones to como to tho 

■ U C n , Cofttt , ii iii 29! v«CAt>«tu* bDjtumodj littent td t>iib 
Letun of • ourabrr of G«rnuD pnnee* Itcom fustm Ueita ve! exprt-iM, teitK 
cecl«ci&sttc«l fttid ascolart Afnl mad t«(a*n notln emusua 

Maj 1240 lucido rt indicia mmajfrata quod non 

* n.e 239 13th Boptomber 1240 firo Dobis oee pro pmc« iFd eonirm DOs 

p. 310 ot pro diKOrdim potiui tale concilium 

* II B I rol V p 10'’8 (, end of ronvocatur dum ooa a vobu ^cl 
August 1240 Fredfnch to tho cardinal otllcra commumtor electo peraone eed 
bishop of 0»tia. Nuper onim aodi ab loiouco noetro et nonnulli noatn 
Timiu unde juatusima rsCione move culnunia lumici voesntur Pniu igitur 
mur quod coble emcogitati coneilu irmetan pax inter not debu t et trac 
qu&litatis ejus et tempona prorau* tata firman qunm a tam retnotu 
ignana per I'lmmum pontificem odhae partibui pocu luffragia quererentur 
publicum hostem imperu et coetrum Noe eium in hoc inimicorum nostrorum 
capitalisginium uumicum pro pans qw de pruno vel ultimo oe oflerunt, 
ncgotiQ, Ucet hoo vocatioiue enum aupeibiam non Umeremus ei cum co 
forma non expnmat concibum con pocem habebimua quern petrem babero 
voeatur illo aimpliciter annotato ei datum esset desuper deberemua in 
quoit pro magma e't arhuis 'Xccieaie tema. 

Romano negotus cismanmnorum pro- *M O H ‘Const u 233 13th 

latorum et pnncipum sTDodus evoce September 1*40 

tur Verum quecumque eit causa * U B , vol ▼ p. 1078 
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council called by the Pope, and if necessary to capture 
them.* 

Gregory had hired ships from the Genoese to take to the 
council those wishing to attend. Frederick’s fleet attacked 
and defeated the Genoese, and a number of dignitanes of 
the Church, including several cardinals, were captured. 

A remarkable feature in the years that succeeded Frederick’s 
ezcommumcation is the small effect that it apparently had on 
the laity. Notwithstanding the general promulgation of the 
sentence of excommunication and the charges of heresy pub- 
lished against the emperor, as we have seen not even a pious 
king like Lotus IX. could be induced to support the Pope.* 
On the 22nd August Gregory died. 

’ il. 0. R., ‘Conat.,’ u. 234. CBd of Pope, the; djd sot prevent the pub. 
1249. Iioetioo of the eantenco of azeom- 

Frederick ipeaka of the eouocil nuaicetioo by their clergy, nor did 
(umreoDed bj Oregory u a “eTnodum they prevent the clergy frem giving 
generate," p 321, 1 26 7 pocuiuaiy coBtnbuticsf to the papal 

* Although Uency III. and Louie IX. eauee. 
gave Be aaiietaacc theraaelvce to tlic 
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CHAPTER IV 

rUFDERICK n a\p innocent tv. 

iVriEE the dcith of Gregory I\ there was a long vacancy 
m the papal face hrohen only for a few days by the election 
of Cclc'^tino n on the 2aih October 1211 He died on the 
10th November followang and it was not till Jnne 1213 that 
the vacancy came to an end by the election on the 25th of that 
month of Innocent I\ a Genoese of the Ficschi family Soon 
after hts election, FTedcncL. wrote him announcing the despatch 
of an embassy* Negotiations commenced but broke down 
in September On the 23rd of that month Innocent wrote 
Gregory do Sfontclongo, his legate in Lombardy, that the 
emperor had asked him to enter into peace negotiations, and 
bo had agreed as a true lover of peace and as Frcdcnck would, 
after his usual fashion, have defamecl the Church had ho not 
consented Ho had accordingly sent a forma pacts ’ laying 
down conditions from which the Church, its faithful adherents, 
and the emperor would all baac benefited, but Frcdcnck 
would not accept them, and sent m bis turn envoys \nth 
proposals inacceptablc to the pope Innocent directed his 
legato to inform the adherents of the Church that ho would 
only re establish peace on terms satisfactory (expedicns) to 
the Church and its adherents * Ne^tiations began again, 
but ^ Iiile they were going on active hostilities recommenced, 

* M Q H Contt I 239 2Stb by Innocent nn ea follows (11 O 11 

June 1213 ConH u 210) Item hoc outem 

* Ep 1 Bee \ni vol li *2 SSnl ee at prmcepa quod omnea am roe ti 

Beptember 1243 aoe nUo \\ n Ac^ adbeccatea eccletie vult cceWa in pace 
i 703 22nd June 1*11 to the ponera ac plana eccuntato gauderc 

eounc I and poopto of Mantua One qnod nuaquam hao occa« ono poaa t 
of the eondit ona of peace propoeed tub re al quod ducr men 
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as Cardinal Earner, who had been appointed by Innocent 
Bishop of Viterbo, succeeded in recapturing it from the 
Imperialists.* Later on negotiations «cre resumed, but made 
no progress till, at the suggestion of Louis IX., Eaymond of 
Toulouse uas released from excommunication to enable him 
to be an intermediary between tho Pope and the emperor.* 
Conditions of peace were now at last drawn up, and on tho 
2Sth March Frederick garc his assent to all that might bo 
done by Peter do Vincis and Thadeus of Sucssa to carry out 
these provisions. Among other conditions it was provided 
that Frederick was to let all tho world know that his dis- 
obedience to the order of excommunication was not due to 
contempt of the keys, but to the fact that be was advised 
that till the order was formally communicated to him ho was 
not bound by it ; that he now recognised his error, and that 
he know and believed that tho Pope, even if a sinner, had 
full power over the emperor and over all other Christians in 
spiritual matters. Ho %ras to submit to tbo orders of tho 
Church as to the atonomeut to be made. Ho was also to 
give such componsatlou as might be ordered by the Church 
for wrongs done to it, savug always his rights and honours 
and tbo mamtcDaocc intact of his empire and kingdom. So 
far as those were concemed who bad taken the side of tbo 
Church after his cxcommonicatioD, tbeir offences were all to 
be forgiven, whether committed before or after that time. 
In tho case of those at war with him at the time of his excom- 
munication {i.e., the Lombards), all offences committed after 
that date were to be forgiven. So far as offences committed 
before that date were concerned, the emperor would accept 
the decision of the Pope aod of the cardinals, to bo given 
within a time to be fixed by tho Pope.* Tho speaally im- 

* Win Ac . I 374. 1343 object wu to rnabid him to act 94 

* Epis. Sae XIII . vol. ii. 4S, I3t]i negotiator for Frederick with the 
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portant points, so far as wc are here conccmctl, are the nn* 
quahflctl admission of the Pope’s tight to excommunicate and 
the emperor’s duty to submit; the distinction between the 
Lombards and other enemies; and the submission to the 
Pope’s decision of the offences committed by the Iximbards 
prior to rrcdericlw's excommunication As we elnll presently 
see, this matter had boon considered before the terms ncre 
agreed, and they are not fully intelligible apart from 
Frederick’s account of the negotiations before tho settlement 
w as made 

Peace no« seemed secured, but eery soon difficulties aro'o 
as to the execution of the terms agreed on, and m the end of 
April Innocent wrote the Landgrave of Thunngia (Henry 
Kaspe) that Frederick had chosen to uithdran (rcsilire) from 
his oath rather than to obey * A few months later Frederick 
issued nn encyclical letter giving bis version of the negotia- 
tions subsequent to the election of Innocent and up to the 
time of Ins flight to Genoa The letter was an open letter, 
and any incorrect statements could at once bo challenged. 

According to Frederick be was prepared to comply with 
all tho conditions laid down, bat the Pope refused, and put 

to ih« •ber« kiid to lha Count of abut emUt, Daua 

Toutou«e to v*«ar on hit bahalf . SIC aaariat. in vpintualtbua planiiad^nam 
el ISth Slarcb IStt eontoiat tha tana* poteaUlu ' 

of tha “ Mtufactio *' to be giran bj In aitirle 4 the wnrUs are. lurabit 
thaempercr Wllhrrganl toFredrnck a pracua »tara manUati* doraine papa 
diaobodienea in the cam o{ hu aacom atacclcaie aalva taman amt ai honoraa 
mumcktioa.artiele Sprondca ”Suprr at iura tua quoad eonsrrvaeionco 
contcraptu claviam aenbet doroinua latafram (ina aUqua diminucione im 
iniperator gaacraliter per totum orbam. pent at lagriorum auonun " Thna tho 
quod m eonleinptu ecoleeie at polaa proauiona of tha “aatiafattio” did not 
tatis acclanattica (aDtautiain lalam par anabio the Pope to deal arith the 
doRunum G pradacamorum tuura non 'ragalia' and “jura” claimad bj 
comtanpait “ He waa adnmd bj tba Pradanck m Lombardf. 
prclataa of Oannany and Italy that • Epu Baa 'Vin., vo! u. 65, SOtb 
he was not bound by it until "aibi Aprd ISK After Fradancic bad, by 
denunciaratur “ “ ProGtator tainaa at bia anvoya. paan an oath to obey tha 
racoguonut beoa. quod dcliquil in hoc, Orden of tha Church, “ Super omnibus 
non aarvando, at luule fecit, eutn bane aHiculu, pro quibua par pie meraotva 
aciat at cradat Gdaliter quod tam aupar Gtagonum papam . . . fait nnculo 
aum quam super omnat chrutiaiMs, axcommumeationis astnetua ... non 
rages at pnncipas clencos at lucoa. post multos dies elept resilire potma 
habet summus ponUlex. atiamsi Auod quam parara ** 
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oil his absolution because the emperor would not submit 
unconditionally for his decision the question of his rights 
and regalia in Lombardy. The Pope insisted on the immediaf e 
return of all lands to which the Church was cnfitled, while 
other matters were to I»e reserved fop his further considera- 
tion. Frederick's envoys demarred, as meanwhile Frederick’s 
absolution would be in abcyanco while he was partially dis- 
arming himself. They made various suggestions to safeguard 
him and to prevent his absolution being unreasonably with- 
held i but though Hupporttd by the llmperor of Constanti- 
nople and the Count of Toulouse, they failed. Though It 
was not openly given out yet, tt was OMing to tho Lombard 
question they failed. This was no fault of tho emperor’s, 
as tho matter had been fully discussed before the “forma 
satisfactionis ■' had been finally settled. Tho Pope had, 
before that was done, constantly pressed that tho lA)mbard 
question should bo submitted to hini unconditionally, as 
had been done in Gregory’s lifetime. It was pointed out 
that at that time tho Pope and tho emperor were friends, 
and, moreover, since then the danger of such submissions 
to tho Church had become apparent. The Popo later on 
suggested to omit pronsioDs regarding the release of tho 
Lombard prisoners, and the giving by them of an oath of 
fidelity. Frederick’s envoys thought that tho Popo meant, 
if this were agreed, to effect his object by moans of another 
claaso providing that peace should be given to the Lombards, 
and they accordingly made it plain that this clause did not 
cover the release of the prisooers, and tho clause was m tho 
end left as it finally stood in the “forma satisfactionis,’’ 
as its meaning had been made plain in tho course of tho 
negotiations. 

After the “forma satisfactionis” had been agreed, the 
Pope, at tho request of tho Ulilancsc and other Lombards, 
again pressed for the unconditional submission of their quarrel 
to himself and to the Church- This tlio envoys would not 
agree to, specially having regard to the great partiality shown 
by the Pope to the Lombards and to their cause. The Popo 
then demanded the restitution of the lands (claimed by him) 
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without any assurance or promise that absolution would be 
given to the emperor Fredenck set himself to consider all 
possible means by which a rapture could be prevented, and 
suggested that the rojie should go to come place m the Cam* 
pania, where mtercour'c with the emperor by envojs (inter 
nuncios) would be easy, and where, if necessary, the Pope 
and emperor could meet Frcdenck made a number of sug- 
gestions regarding the di3i)0«al of the Lombard question, but 
be would not put himself nnre«erTcdlv in the Pope’s hands, 
and he also insisted on eafegnards for his ab«olntion Finally, 
the Pope, after refusing to go to the Campania, as he at one 
time had promised, declared his willingness to go to Ilicte. 


^\^^lle, however, the nnncios ai 
way there they heard of the 
Genoa (end of Jnne 124 4) ‘ 

‘ JI 0 lU • C0Tv«t u :ji Anew* 

]2II Eiu 7 «lir>l e( (h« «cBr»ror n 
fivUiag the Ueetj «{ p»4.r« It i* 
■dJn-«>ed (p 3tl, I S3i ommtua 
preteote* litt^rM lonp^tun* A« fe 
entdi the hrttkdevw el the twgetie 
tioni in Apnt Fred^ntk retnerki (p 
3tS Ilf) ** Que cun p«f«(i cwmu* 
per oranie otM«nen> domioue pepe 
notn« proptcRs, quie nolrhunoc in 
eum njper negetio Loniterdorum. de 
lunbus cl rcgeljbui noatru ccibcet 
corDpronuCtcre, cegst et diffcrt abeolu 
t»ynem noetnin ’ 

With rrgard to the nCKOtutionc 
{>ofore the rupture concerning the 
Lombards, Frederick write* (p 31* 

I 14 f ) * Tandem petut (te. Ibe 

Pope) ut, qoia ecclasie lO ad hoc 
obligBTcrat Lombardji quod non aliter 
Dobucuin pacem faeeret niai poneret 
ip«09 ID pace, ut Lombardia, quo* 
cccleaie adberente* vocabat rcbeOe* 
imperu pacem daremua et liberaremua 
captivos ipsorum The Pope raised 
an altogether new question (p 346 
i 21 f ) * Dommus papa pnmo de 

Lombardis con\emendja in cuna UD 
peni retulit questtonem quano Lom 
baidi tpsi nuUo tempore ante Rttile 


id the cardinals were on their 
Popes flight on his way to 

rant, cum ip*Q* da loipeno et Tassaltoe 
impani tore cohstaret rerBirioanai 
mum ciemplo prtlcrea sapadieti nuacu 
fore ditabiBt, ii da lunadicUene tm 
sallorum inipani sau quorumlibei regum 
fWT domiaum papam quettio tew 
dubiataa aliqua refarelur ** 

Among other ofTcrt with e eiew to 
aaetilemaBthemaniionatp >19 ) Of )i 
I retar pnores formaa de Mgocio 
Lombard oruni optulimua eorepromittere 
in domiDOm pepam et fratret fta tamea 
quod pnua omiunO rumpator pro- 
iDuaio protaetio et quchbet ohl gacio 
habita later eum et eecleaiam ex una 
parte at Lombardoa ex alien, quia 
non daceret nec expedirel nobis com 
pronuttare de negotio imparu, do 
quibus eat quastio later DOs at Lom 
bardoo, in protectorem tabellium Loro 
bardonim et eis super hue spcciajitar 
oUigatum et hoo soIto lure et honore 
imperu, deducta exprassim da com 
promisso pace Constancie, ita quod 
de es aervaoda dommus papa et 
fratree tucbl ralenat arbUran . ,” 
Another offer wu made in the 
eoejrclical (p 3S1, I 10 1), namely 
“Quod super facto Lombardorum 
letestia pnonbus formis super deeWo 



29S 


TEMPOEAL AND BPmETUAL POWZBS. 


[PAPT II. 


Frederick, hOT\ erer, did not abandon all hopes of a settle- 
ment. Toivards the end of 1244 he ivTote two of the cardinals 
that he had implicit confidence m them, and "nas filing to 
trust them with the Beltlement, provided always that it did 
not diminish the dignity of the empire, and that the satis- 
faction he had to give did not involve serions injury to it 
(nec in satisfactione excaUentia imunis propul«etuT).‘ 

In Apnl he wrote the Pope he was sendmg the Patnarch 
of Antioch, as he was in hopes he would be able to restore 
peace.* Innocent wTote the patriarch on the 30th April that 
the Church was prepared for peace if Frederick accepted the 
conditions laid down m the form proposed by the Church 
and accepted by Frederick, released the captives, and restored 
the lands of the Church. This must be done before the conncil 
summoned by the Pope met.* On the Cth May he wrote 
the patriarch a second letter, in which he directed him to 
inform the emperor that as soon as Frederick gave satisfaction 
for his manifest offence and sofllcieDt security for other cases, 
he would absolve him * A few days before this (18th Apnl) 
Innocent bad m a sermon cited I^edcrick to appear before 
him at the Lyons Conncil.* In the beginning of June ITederick 
wrote the cardmaU. In this letter be spoke of them as placed 
as lights on a mountain to shine to the nations, and as “ fidei 
cardines ” who rule the bouse of God. He assured them 
that he had been and still was prepared to submit his case 
to the Pope, saving his honours, nghts, and dignities and 
those of his faithful subjects in the empire and in the regnum, 
provided the Pope would acknowledge him as his beloved 


Clone faciends in nine cepitnlie que 
in forma pacie deveaerust, s domimu 
papa committore Toluent totiun oego- 
cium absolucious Fortunut »t AINi- 

nensi episeopis, not itatamus dicto et 

* Lc. Sol. end of 1214, letter to 
tbe Cardinale of Porto and Albano. 

■ Lc . !S6. Apnl 1215 The patnarch 
alao errote Cardinal BaJneirus, lx . 257, 
April 1115 

• L c . 258, 30th Apnl 121S. 


* L.C., 259. “ Presentium tibi euctn- 
ntala mandamun, quatinua pnncipi ez 
parte Doatra deniinties, qnod, quam 
cito da manifertis offensia, pro quibua 

fecent ct da dubiis aufficienteni prerti. 
tent cautionem. aibi faciemus musus 
abai^utionis impendi " 

• Kicbola* de Curbio m hu bfa of 
laDoceot rv. Muraton, S.S.. vol lu. 
D S92a. 
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Bon (Ghum cantatls paterae debita relatione cogno«3t). Fear- 
ing tliat he might be prejudiced by action taVen in his nb'euce, 
and that the l*opc might conMder that be could Ian fully do 
as he plcieed (dum credat sibi bcerc quod libcat), and use 
the spiritual sword against him “tcmporaliter," he was send- 
mg bis Bervants fully empowered to appeal from any wrong 
done to him , Qrst to the U\ing God, and after God to the 
future Pope, a general Council, the German princes, and 
generally to all kings and pnnees of the earth and to Chris- 
tians generally ' 

Two very violent manifestoes were published about this 
time, originating in Italy, and apparently specially intended 
to idGucnoc the Council against Frederick lie was charged 
with seeking to make himself the equal or even superior of 
the Pope, and with dcsinng to appoint him. Sitting m the 
temple of God he required prelates and clerics to kiis bva 
feet as if he were him«elf dinne He required others to call 
him “sacrum.” Both manifestoes accused him of being stir- 
rounded hy persons m his service who assorted that the soul 
of man perished with his body. Popular rumours were re- 
peated that he had murdered three of his wives, and that ho 
bad procured the slaughter by Saracens of a number of Chris- 
tians m the Holy Land.* 

' II. B., Tol Ti p S*8, brpnmog 
ol 3nim Ills Tndcnck •ddrwr* 
the cardinals, who “poaiU tanquam 
luramana super montem luratta in 
gCDtibua et yclut fidci eardioca rcplu 
domum Dei ” As be u Afraid tbo 
Topa “ mdat sib, Urns quod libcat. 
spiniualem contra oos gladiuin trm 
poraliter excrccat cl procedat in aliqQo 
Bi diet bccat minua juste " and ** Dobt 
tantea Tcrumtameo ne ttI its niter 
alioa acta contra jus tcnptuEa jun 
Dostro prejudicct, ' bis enve^ aro 
authorised “ut a graramioe el tuqao 
processu patna cjusdem corain lam 
TCDCrabllc cctu patrum pniQO ad Deum 
nTOm cujus outjbua attnbuimus qtne 
quid sumus. et pontmodum ad futuram 
aunuDum pontiiiccm. ad generalcm 


sjQodum. ad pn&cipca Alaniaiinja, ct 
crncrablcT ad uiuvrrsaa TO;:rs et pnn 

opes orbii trm ac eeteros cbrtstiaaoa 

pro parte bostra bbere valcant appcl 
lani ' 

* Ljc p STS t.. end of June iStS 
Atuong other charpea. it u alleged lo 
tb« first of tbrae documenta (p :79) 

* Sed cec biS contentus, molitos cat 
quasi Lucifer m Eccleaie celum con 
accodcre super astra cell, sponsequo 
lumnana solwun cxaltare ac acilcm 
ponera in latcnbus aquflonis. ut cssel 
auailis, imo superior neario AltisajjuL 
dum papam CRaia geatiMt. dum pre 
sulra ao infcnorcs prelatoa et cicnroa 
oepit uutituere a« deatitueia tn eccSc-ua 
josta Tclle . dmn sodens in templo 
Domini tamquam Dociinus font sibi 
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Tho council euramoncd l>y Innocent to Lyons met in duo 
course, and at tho last meeting on tho 12th July tho I’opo 
declared rredenck to ho depriTed of all his honours and 
dignities. All hound to Fredenek hy oaths of fidelity ■aero 
released from them m periictuity, and were forbidden to obey 
him as emperor or king. Innocent directed those who had 
tho right of electing tho emperor freely to chose a successor. 
Ho and Ins cardinals would decide later on how to deal with 
tho kingdom of Sicily. The Pope garo a brief account of events 
up to tho time of tho oath given by Frederick’s envoys on his 
behalf.* It appeared, according to Innocent, from subsequent 
oventa that ho had sworn rather with tho object of deceiving 
the Church than with any intention of obeying, and ho s^as 
therefore compelled in justice to pass ecntcnco on him (iusto 
animadvcrtcro in ipsum). Tho four most serious charges 
against him were, frequent perjuries, wilful (temere) violation 
of tho peace between tho Chureb and tho empire, sacrilege 
hy tho capture of cardinals, prelates, and others oi tho clergy 
both regular and secular on their way to a council called by 
his predecessor; lloally, suspicion of heresy not on doubtful 
and light, but on weiglity and clear grounds. TLo first charge 


a rronulibui at clanei* Mcultn. 
sacrumquo nominari aa im]x-ran«. punm 
enpito mnnJat omnoi velut hoMo* ao 
bla«phcmpa qui ds «uii, porvorwtatilnu 

vcctatora " 

Dunng thn vacancy in tha papal aoo 
(260), “ quail Dou> eiiot In ratIwUra 
Doi loilaro voluic, dum non acduin 

AO lodom ApO0toIicuni aubjicora ditiofll. 
verum etiam cogitavit Jut divinum 
irrumporo »c mutara foedu* Evsngolii 
(cmpitornum Cumquo hnberet coron 

gontia, pulavil quod poisot mgtare 

ventoa, idcoquo sermonoa coitlra llcela. 
flam proliilit et verba blaaptieimo m 
Moypcm at Domlnuni. Nam Sadueca 
rum herefim roparnre conlandena, 
animam eum corpora in nihilum reaolvi 


aal ooneellanat aiferunt at panrs " 
In tha aacoml document (I a , p 2SS f , 
beginning of June 12ta) among other 
cliargea It it allnged (p> ZS9| that, 
according to opmio ^nilgaCa." three 
ol hia vrivea woto pmsoned It rapeata 
Um chargo of horoty, "eo quod, aicut 
aui domoftici araerunt. atiima honunif 
pent cum corpore, juxta Saduceorum 
bereain, . and enda with tho aaggee- 
bon that a number of the faithful la 

raleauno " procuraolo ut o"««ntul' uto 

panoeutor colIiJo, glodii* nuper occu* 

buit iiapjorum Sarraconorum . . . quod 

Bi varum forte conatitcrit. omnia pona 

vuieceatur a tanto aeelero. omnia ullio 
eaaot maufflcioni ad viudictom. ai 
vigoret xelus Domini tats la cloro quern 
10 populo chnatiano." 

* Epia Sao. XIII , vol li. 121, I7th 
July 1243 
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was bD«od on the hrench by rrcderick of his oath tlinco 
repented to respect and in pood faith to protect the honours, 
riphts, and possessions of tl e Roman Church, and to restore 
any of them that mipht fall into his hands Despite th(«c 
oaths he addressed abusive (comminatona) letters to Grepory 
and to his brothers (i e , the cardinals), and he defamed 
Grepory lie had Ieg-\t«s of the Apostolic Sec seized and 
imprisoned lie dcspi>-td the pnnlepes of the keys, declar 
mg that he took no account of tlit sentence of Grepory, and 
ho disroparded his excommnnication, compelling others al«o 
not to obsersc it He hid occupied and still held lands the 
property of the Roman Church lie had compelled snlijccts 
of tho Church to i>erjurc tliem->«h<s by absolving them from 
their oaths of fidelity to the Church, and by making them 
give oaths of fldclity to himself The charge of breaking 
peace with the Church is connected witli breaches of the 
conditions of the peace of Ceperano TIic strong suspicion 
of heresy is ba«od on his disregard of the cicommunication 
of Gregory, his relations with Saracens, the mamage of his 
daughter to tho schismatic \ataces, the rmperor of ^lce, 
the murder of the Duke of Havana (specially devoted to tho 
Church), and dcQcicnt zeal in rehcvmg the oppressed and 
in building churches and monasteries Gregory s story re- 
garding Fredenck and the three impostors is not repeated * 

> L.C lonocrnt doc* not incntaon utui Tlie muo ground* ol his ex 
that Fredenck took the imuative nor communicat on are fourfold (p 00 
docs he refer to the protracted negolia I 4) Deierant enim tnullot eos 
tions after Fredenck a envo}* took the porem quondam inter rcolea am et 
oath on the emperor a behalf quod unpenum refonualam temere Molavit i 
ataret nostns et eccicaio mandati* perpetravit et am aacnlegium capi 
Uith regard to it he rrmarka (p 99 lac era ea/dinafe* 5anc(e Romano 
1 99 f ) Foetmodum laznen q|Uod eccleeiii ao ajiarum eccleaiarum pro 
lurarerat non implent Quinimnio ea latoo et clencos rel gioooo et eccularea, 
intentione ipsuro preititim probalji ven entca ad eoncil um quod idem 
iter croditur a cut ex faetis »equen predecessor duxerat con\ocandum do 
t bus colUgitur evidcnter ut e dem I eresi quoquo non dubi a et lesibus 
eccleae ac nobis lUuderet poUu* qnom aed d ffc I bus et evident bus argu 
eareret cum anno et amiilius lam mentis auin^tiui hAV-tjir. Tbn. 
elapso nee ad ipsms eccle* e gremnim Juno* ho connects with h a violation 
revocan potuent nee sibi do illati* of tho oath given bf him on three 
ei damptus et imunis cuxavrnt eat* occasion* Ilonores lura et pos*ca 

facere licet super hoo extitent reqm aiones Romano eccleaie pro posse suo 
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Frederick was ready ■nith hia reply •nithin a fortnight of 
Innocent’s order deposing him. 

In his encyclical Frederick denied the anthority of the Pope 
to depose temporal rulers. The Pope had, by law and custom, 
the right to consecrate the emperor, but this gave no more 


Krvare ac prot«e»re bon* fide . . eod Emperor of Kire; bu feilure to re- 



in hi* eourte. end hu fulore to com* bulo >Uoa lui emia continen eeserat 

pentate the Templar* and Hoapitaller*. et U«i* adverau* eoa sententua debere 

At to tha Buroeiou* vacaneiee in cpia auocumbere, qu) vel Isvi argumenlo a 

copal aeea. be remark*. " Et lieet forte ludicio eatbolice rcligioai* et traaute 

la aliquibu* <Huad*ni regiu eoeleeue deieeti fuerint denar*.” 
eleetione* eiat a ctpituba celebrate. lonoeeat refer* alee te the raiterable 
quia tamea per ilia eiuedem famibare* atate to ithieb Frtdrnck bad reduced 

eicnci euat eleeti. probabiii poteet SKily. and te hie failure te pajr the 

arguaento eoacludi. quod faeultaleoi tribute due to the Church ef Borne 

son babuerunt liberam eligendi '* Ea proaouacee eeateaca ” Noe 

The ebtrga of eaertJega relelee to tuque euperpnmiwie et quun plunbua 

hii aeitute of clenc* on their way te alu* eiue aefaadia azeeMibue eum 

the council einrmaoned bj CregofT. fratnbue noetne et eacro eoacilie de- 
The charge of hem; it beeed on libereiioae prebabiu ddigenti . . . 
bi* disregard of hi* cxcoraiouiueatioo tnemoratiuii pnueipem, qui ee impeno 
Ip- 92, 1 11 f ) and bia frequent eater et regaii omnique honore ac digmtate 
tionfl ” te prefati 0 pape aentenUae reddidit tarn indignum quiqua propter 
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pow er to depose lum tlinn the fact of con«ocntinR and anoint* 
inp tlieir rulers pare bishops each a power in the case of 
their Ijnps rredenek went on to take a number of excep 
tions to the proceedings, such as that there was no proper 
accuser nor public inquiry, and that the mere assertion bv 
Innocent that the facts were notorious did not make thorn 
to be BO The witnesses trero few in number and tainted 
lie had received no proper summons to appear, and a eon 
Tiction m the ab«.encc of the accused was null and void 
The extravagance of the proceedings was apparent, as the 
emperor was convicted of l^-»o majesti?, though he was not 
subject to the Hw and was one on whom God alone could 
inQict temporal punishment On the other hand he admitted 
the authority not only of the Pope but of every priest to 
inflict on him spiritual punishments He protested his ortho 
doxy Finally, he warned tho<c whom he addrc<«cd that 
they were also concerned, os lus defeat would encourage the 
Pope to deal with them when their turn came * 

* SI O Confl u Ju>r pro I Bito pomt impma lut 

S«ptemb«r ISIS In Uku recjrctienl do puaioDdu toinr«rd lor tn pnr* 
Fi^mck «all«d on (ho*« to whom >t bocto rog^orum lopbui tut teno pwn 
wM Adimiod to con<jJ<r *i (<iont ci(<ibuo ludirn^ Nun 1 cot kd onm 
in util pontiSco noktro (or in ponti do iuro ot mere mueruia eonnvrkc o 
Beibuf noktru ) ponuScklu rreuiiidinu nostr* port oru con (Cop* kd ipoum 
zeluk, •> Bobu tot ct itoti* taiupio pnekcio *ou relnorio porunol quun 
UcrmUi lostk drbokt drfenuo drno- ed quo*! bet repnorum prelktca. qni 
^an »> draique Chruli Ttcknus Cbruti rogro >uoo. prout kiewlct ccnnoerknt 
Ticok itnpl<v<T\t «t « pTodocokoom «\ innngrint Alter eertkui tocl-iurk! 
Prln (uccoksor r atdem imilatur oirm objretionk. Predrnck procooda (p 3C3 
plum Cocaiderrt rtiuc quo loto I It) Appaiet n Ulcminus am 
crnseri d«b«at proeOMota faiuusmod rooak tumu ot ampuIlcoA noc muina ox 
contra no« habtus rcl quo noauco paius inflicto pone aevertlate tootenba 
nunrupan ai diet aenteeba doboat per quam imporator Rom&nua impen 
quam index ineompcntco* promnl a\u toctor ot doimnua CDkj'<tat a le<o 
gant Nam ctu nos coatro ealbolico tuairststu die lur cnmiae condempna 
fidci deb to eupgoronto mkciefratiaaimo tua por <lUAm ndiculoso rubicitur lepi 
lateamur coUatam a Domino aaenv qm iogibus ommbus irapenabter eet 
saocto Romano redii antui bplonanani kolutus do quo tomporklco pcce lum 
in tpintualibus potcktatcm quantum oode cuatomporalembomincmiupen 
cumque quod abeit ut poo prccator OfOm boo babest con ruct in bem nr 
ot quod m terra Lgavrnt ait bgsKua ood « Doo Bp ntualcs autem .Tonaa 
m cvlir ct quod (olront ait aoluttuo per caceidotalea nob s penitent as indi 
nusquam lamen legilur divina atbi cendao lam pro conWmptu clanum 
vel bumana lego concessum qood quam pro aliu transgrousionis humane 
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In a letter addressed to the French in September, Frederick 
complained not only of the unvarrantablc action of Innocent 
IV. and some of hia predecessors in deposing kings and other 
rulers, but also of their interference, at the request of one 
party to a quarrel, between rulers and their subjects or between 
the subjects themselrea. Ho also complained of papal en- 
croachments on the jurisdiction of the secular courts. He had 
sent envoys to Louis DC. to endeavour to enlist his support 
after consulting the peers and other nobles of bis kingdom 
(congregatis laicis paribns regm sm aliisque nobilibus). Even 
if active support were not forthcoming, he begged that none 
of Louis’ subjects be allowed to assist the Papacy while the 
conflict continued. He offered to enbmit to the decision of 
the king and his nobles on the compensation due from him 
to the Church, provided they could procure the cancellation 
of the orders passed at Lyons. Should peace be restored 
with the Fope> and abouJd the Lombards submit, or at all 
events lose the support now given them by the Church, he 
was prepared to enter into very far-reaching engagements as 
regards the Holy Land. If the danger from the Papacy and 
the Lombards prevented this, he noold do all in his power 
to help Louis and all other crusaders.' An encyclical was 


p«cestu, neduoi • Bumma ponti£c«. 
quero m BpintuaUbus patmn oostnun 
et dcimiiuni profitemur, «i tunen ipM 
DOS fiLtim debit* rrletioxie cognoerat. 
sed per qaemJibet iscerdotem reverroter 
*ceipimue et <9evot« tervutius.” He 
loeitts OD hu orthodszr. aad then 
prc>eeeds, "Advertst igitur prudenlie 
tu* predirta eententia null* ipeo 
lure, nuUue ipso lore processue non 
magia la noetram quani in emmum 
regum et pnncipum eo quarurolibet 

digrutatum temporalium pemiciem 4e 

beat obeervan, quam culla noetronjiD 

tio atatua et depraasio noatra deprodet, 

preaeotia vel coaailia finoaveroot. 
Advertat et alied qualia ex latia uutiu 
entua ezpectetur ! A nobia tocq>,tur, 

■ed pro certo noventia (are quote from 


A on p 3S2). quod in alua regibun 
et pnocibm Soietur, a quibus pubJire 
glortantnr rraiatentiaa aUquam tniiume 
fomudare. s). quod abut, posaat nostra 
potencia pnmitua concuJean. Begis 
<1.0. King of England} igitur vestri 
■ualioiara la causa nostra defendite, 
auia at aorum haredibua providete I *' 
Ha asks that no countenance be given 
to tba Pope nor to hia legates, but 
rather to himielf, as his cause concerns 
all fcings aad pnnees (quoi commuiuter 
causa nostra cootmgit) 

• U. G. M.. 'Const.,' u. 2ei. Sep 
tambw ISIS In this Utter, “ uzuversis 
preaentee litteraa inapactuna per reg 
pum Franeie constitutis." Fredenek 
oomplainad that be end other kiogs 
and pnacea anth others “honorea 
qnoalibat at lunsdietionea habentes," 
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also issncd apparently at the same time to kings and t 
generally. Unfortunately we haae only a fragment of tlio 
letter, but from the portion prc«crTcd it appears to bare 
contained a fresh statement of his gncrances against Gregory 
IX and Innocent H’ from the time of the second rcbclLon 
of his son Henry, the ICiog of the Itomans.* 

In another letter, evidently addressed to rnlcra generally, 
rrcdenck complained of the decUno of the Church , it was 
ongratcfol to its benefactors, and no longer resplendent with 
miracles The clergy were now gisen over to the pleasures 
of the world, and it would be an act of chanty to dopnvc 


were aggneved bjr tha prearnt aod 
other earlier Popea, 'a* eo quad »p«« 
eoetra Dewni at ioititiam poaea aib, 
lunadjcuoaem at auetanutem 
pant iaiuttien<li at devtiltxndi aea 
Tetnoaendi ab impena. trgtiia, pnaet 
patib<u at beoonbua nla itBperatorea, 
regaa at pnaeipaa aaa qooa<uo<iaa 
laagoataa, tamporalera auetontaun 
(b aot tampoiwLtar axereaoda, abaal 
vendo atiaoi a aaeramatiUa qtubna 
domiaia tuia aasalU tenaetor <«ntra 
donuooa escoQUBoaieabeaU tasium 
modo aentefieia promolgata, ^uod<|Qa 
quottionanro dieceoaiona {star dotiUDOt 
at vanalloe aau later d<iaa aabilaa at 
vicmoa maicain aoataodeataa. preot 
aaaolet, ctBereente, pca<bcU aucuni 
ponUficea ad petitioiwm omua partia 
tantumiaodo partoa tuaa tamporalitar 
latarpoDunti aolando Iptoa lantaa u 
•a comproioJttare ral alitar ad «<» 
cordiaizi eobrreare. at alligaodo aa 
Sdebbua ccatra domjooa aut ueu da 
partibna aupradictu, quod ooo pnua 
pscam euni aim /aciaat quais alligatoa 
nbi ponant in pace, racipieodo tiuubtar 
promitaionem da non (aciando paeani 
cum dominia a vaaaallia , item ex ao 
quod predicti cummi poaU&cca io 
qramdirjuua. lurudictonma at tuKlona 
ngum eV pnnopum predictorao, ad 
patiuonem clencorum ten laTconun, 
cogmtioma cauaarum da rebtu tam 
porabbua, poaseasionibua pheodabbus 
VOL. V. 


eeu burgeaaticia in ecrleaiaitieo tore 
tractandaa recipiuat at eonunittunt '* 
Ila aaked that tha King of Franca 
"cotigTegalia ccptara *< la^cu panbtu 
regal aui aliiaqoa nobilibua Uatu 
wrgauo epportuaia, par aa c\uw <ta 
attpar orembua predicUa et aingulia 
audial liira noatra * If (ba lung would 
not do aa be auggetta<i. that at all 
avenU ba ahould net oppoaa tha action 
taban Fredmek nor allew hi« fuU 
Jacta cimeal or aecular to help tha 
Fopa If tba kiog *' uoji cum panbui 
at BObiLbna rrgol lui '* will interpoae, 
ha ii read/ to accept the king’a deci 
aion. *' da conailio panum nobibumqtia 
auomm tuu et dibgeater auditis 
noetns et imperu lurtbus," regarding 
tha aatiafaetion to ba given to the 
Cburcb, ' ao deinda pace per boo inter 
Doa et eccloBiam procedente et rebqniia 
Lombardorum, prout tenentur at de> 
bast, vel ad mandatum noatnun et 
imparu radeunUbua val proraua ab 
eerleaie defauioBa ■eclnoia ” ha would 
than ba read/ to go to tba S0I7 Land 
alone or with the Eiog of Franca, 
and to recover aD the tamtory that 
at one tuna belonged to tba kingdom 
of Jeruaalom Should tha danger from 
thit T^imhaoda maka dt Vta 

him to go, ha wouU give all tha help 
in hia power to thoao who went on 

> 1. c , 2S5 
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them of their excessive ncbes, thus effecting, what he had 
always intended — ^namely, thdr restoration to what they had 
been in primitive times. ^ 

Innocent rephed at some length. The Popes as successors 
of Peter had received by divmo appointment a general 
“legatio” over all men and in all matters spiritual and 
temporal. Even under the old dispensation priests had pow ers 
over nations and kmgs, and it was in virtue of these powers 
that they deprived of their thrones kings unworthy to rule. 
The Homan pontiff might when occasion arose (casualiter) 
judge any Christian, however exalted in rank, especially when 
there was no one else who could do so, and when a question 
of sin was mvolved. In such cases one separated from the 
body of the faithful was thereby also deprived of any temporal 
authority he might have possessed, as there was no power 
ordained of God (a deo onlla sit ordmata potestas) outside 
the “Ecclesia.” Those, therefore, who attributed the Pope’s 
imperial power to a grant from Constantine were in error. 
Before bis conversion the powers illegitimately exercised by 
Constantine were those of a tyrant, “permissa” not “con* 
cessa,” and these he resigned to the Church, and it was the 
Church which bestowed on him the divinely ordered imperial 
power. Both swords, the temporal and the spiritual, belonged 


* Matthew Fane, \ol. iv. 475. To 
the Kjng of England, Ac* He dwells 
on the ingratitude ol the pneetbood . 

Quanto tnanua larporea extenditaa. 

tanto non eolum manua. eed etiam 
cubjtoe aviditifl apprehendunt, suo noe 
Uqueo detmentes ’’ 

He ezpreaeed his deeiie to restore tbe 

Church to its pnmitive punty (p. 477) 

" Quia semper fuit noetrar intestio 

voluntatis, clencos cujusqus ordims 

ut tales pereeverarent in Eae. quslea 
fuemnt in eoclesia pnmitiva. Aposto 
licam ntam ducentes. humilitstem 
Doimiucam umtantee. Tales namque 
clenci Bolebant asgelce mtueri. nuia* 
cubs cboruscare. sgros curare, moitwia 


sibi reges et pnncipea aubjugare At 
■sti. saccuJo dediti. debcus ebnati, 
Deum poBtpoount , quorum ex affluen- 

tis diviUanim religio suSocatur. Tab- 

bus ergo Bubtrahere cocentea divitias, 
quibus dsmpnabiiiter onerantur. opus 
eet cantatis. Ad hoc vos et onmea 

tupCTSua deponentea. modicia rebus 
conteati, Deo desernant, debelis dib- 
gantaam adhibece " 

There is no date, but Innocent 
appears to refer to this letter in his 
i^y to Frederick's first encycbcal 
Slatthew Pans remarks that thia 
letter did Frederick great harm m 
France and England " Et de h^rea 

per id ipsum ae reddens suspectum.” 
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lo the Church, hut it hmded over the former for u c to the 
emperor The acceptance of this use of the si'ord was R5m 
bohsed in the coronation nervicc in which the emperor drew 
from Its scabbard a sword gncn Iiim by the Pope, and brand 
ished It aloft I'redencL s arjnunent that the Pope had no 
more power than bishops to depose the ruler s'as fallacious 
Bishops were the subjects of their kings, and owed them 
fidelity and obedience (subjectio) The emperor, on the other 
hand, owed obedience and fidelity to the Pope llorcover, 
Lings succeeded one another by way of inheritance, while in 
the ca«e of emperors succession was decided by the free elec 
tion of German pnnccs Dealing with the more technical 
objections, the Pope declared that FrcdencLs citation was 
made publicly and was known to him The facts of the case 
were 80 notonoua, Innocent gave instances, that it was pos 
Bible at once to proceed to judgment PxedeneV had ndiculed 
the idea that he could be guilty of l^o majesty but an olTencc 
agamst the divine majesty was far more scrioas than one 
agamst a mere mao, and was snbjoct to the like penalties 
In answer to Fredericks attacks on the Church ho justified 
Its wealth and power, and turned the tables on him by show* 
iDg that these attacks proved Frcdenck’s desire to oppress 
the Church and the clergy 

He did not deal with the statements made in various 
letters by Predcnck as to the peace negotiations, but asserted 
Frederick’s object was merely to get a false peace which 
would enable him more easily lo injure the Church lie 
made no express reference to the Xiombards, but charged 
Frederick mth specially baling the Church because it de 
fended the hberty of kings whom he desired to subject to 
himself ‘ 

‘ Win Ac \ol u 1035 1 Inno* dicorum hominuns praMloquia pre 
cent « kiuver to Frcdcnck ■ comptsint (aramus cui dolum non } nbento vcl 
regarding his action Written towards maculam lohonostiora oxprobabat ro 
the end of 1245 (p 697 1 J9 f ) proboruro improb tas quam nobis 

Cum enun magiatrum d sc polue ant ezprobret postentas eonindem 
icrvus dommura non procellat prefem With reference to Freder ck t objoc 
nolvimus magistro nostro et Jomino tion that the sentence was inral d os 
Ihe<ru Chnsto quin ctim ipso male passed m bis absence t e cl^rpos him 
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Many fruitless attempts irwe made, especially by Louis IX., 
to restore peace between the empire and the Papacy. In 

{p 697, 1 32 f ) “ Don dreistann >uz1a ctm (oni. ubi omnia oiliScant ad 
prunatum. quom bestum P»tn»o. pot<»t«* SLnua iptur acnfo p»r»i. 




umverforurn et dotianuin eosnoacit. qm priu» natumliter et pot*npi«liter 

quigquja ab ipsiua ditiooa vicani <iuM« dinoacitur apud earn. Dominua 

contrnditazamptuis G«n«ralt Damcpie aiuin tbacns Chn>lua, aicnl Torua homo 
lagaCona in toma funptnor lopa aroruaqns deua, aio aacundum erdmem 
ragum, quj non aolum quaraeumqua, Stalchiaadaclivaniiraxaoraruaancerdoa 
pad na quid da nbua aut nagocua rxiatona . . . m apoatobaa eada non 

intaUigaratnr ezcaptum, aub neatfo solum pontifiealam aed at ragalam 

ganera ganaralius un]> ana eomplactant, aonclituit raonarehatum, beato Fatro 

atiamquodnimquaUgandiaupeatafram ainaque auofaaaonbus tamm aimul ao 

pant*? at ael^aadi apoetolorvma pno. nlattit usperuaommiitiibabeDi?. quod 

eipi nebiaqu* in ipao pIsBotudiDam in plurabtat* elariuai compet«nt«r 

tnbuit potaataua, atiam at doctor inntstur, et par unam, quaes in spin* 

ganUum buiuutodi pltmtudiarm bob tualibua top*? oaloa aorapiauf, ictal. 

rastnagaBdam osUndcrat, dicTBS 1 *Ab bgator CbruU vicanua ludieii petas 

saentUiquenjamangaloaiudieabuBaat’ Imd aeoapiaaa. Tarum idam Cenataa* 

quanto msgii aaculana I NoBsa ad tuua. par fidain Chruti catheboa u 
temporalia qnequs poiractam axpeauit corporatua *rclaur, lUam inenlinatoiB 

datam aidara in angrles potrautam. tjTampBidrm, qua fen* aaiaa Ulrgi. 

ut hug isMlbgantur misora aubaas*. (ima utabatur, humibtar actlatia r*. 

quibua aubdita aunt maiora 7 Hao aignaait . . at nrapit intui a Chniti 

potastala un laguntur planqua ponb mcano. suocasaora ndabcat Chnstj, 

ficaa vatans tcrtamanti, qui a boo* ordmatam divuutua impeni potaa 
nulbs rapbua. qui ae indignoa facarant tatam. qua daincapa ad \-inibct«m 
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answer to an appeal in tbc antnmn of 121C, Innocent ^vrofo 
Loui^ that, while he had httlo hope of any rc'ults from his 


prtxlucitur. la Irgu tninutcnum, mkl«- 

turn vio<iic«ni booorumquo tulomn 
innurnl rntdere Ittuui ai^dnn 
potPtUa gUdii spud *r«l* 
fiAm Mt inipliir4(>, (nl imp«n 

lotttn, qm »fcro ind* «xfU«»tu» 

ct, qti« in tinu (rclMia potentials e«t 
tolummodo et iarluss. fit euiB tram 
(ertur in pnnripern, wtuslis Hoc 
cempo aie ntiu o<lendlt^ quo summus 
pontifex ccMn. quern roronst, rahitet 
^fsdiutn rs^tm coiitentuni« quern 
sceeptura pnneeps rxent. et vibrando 
inooit so iHius esemtium secepiMe 
In Artoer to Fredrnck < STjrument 
that the Tope had oo tnora ngbt to 
depon t>i« eraperct than iiihcp* 
depose a Ung erosnted them, be 
replied ' Aliud est etum de regibu* 
alu*. qui a luis pontiGeibus loiun 
gvuitsr. a quibus pro tenporalibus 
nbieetioru* et (Idelitatit te<ipiunt 
lurameata. aliud de Reaaoortm prm 
cipe, qui Romaeo ponufia, a quo 
mperu honorem et diadema eoose 
quiiur. Sdeliiatis et eubiectiome ein 
eulo M astnngit, sirut atitiquilae tradi 
dit et toodenutaa approbaeit ” Dora 
over, while other kings succrad bj 
■ahentance, the Roman emperor '* per 
liberam Cermanie pnacipumeleeUooero 
assuiutur. in quos los et potestae 
elegendi ragen >a imperatoram a Bobas 
postmodum promovendum, aicut ipw 
non abnuunt eed fatentur, ab apoato 
Ilea sede pervenit 

The summons to Fradenck was issued 
publicly, and came to his notice lo 
dependeatly ol this hia oBencee srera 
notonous, and such that “non re 
quintur lodicum dampoatioois in 
actus." but “ animadettsioais dam 
taxat executio in actoram " 

With ragard to Fredenck’s attack 
on the wealth of the Church, be ends 
his defence e« foBoas (p 701,1 Sl)t 
‘‘boequoque eta praferamus pauper 


lalem ex spinlu. quo inter a"lu"ntes 
disitiaa cum dilTeullale nulnlur. div!> 
tiarurn tameu non usum in culpa lore 
diciAua, aed abusum, patenter quoijue 
ae ad oppraaticmefn ecclrsie, cuius ease 
debebat ex oRlcio adrocatu*. toU« alee 
tibo* Mpirasse propna loqucla ton 
vinestur. ex eo pitcipue. quel ad 
ecclesiaruin et clenrorum spolia alioa 
principea sue Ijrampiudis fnviCat ex* 

With rapsxd to the Degotiatiorw, be 
doee not answer Frederick m detail, 
but meitlj lemarks, I’nde si acute 
cerruus rartius eerto t idelis, eanimalia 
oeulatSK quod in tractalibus hactenus 
haVitua ntoncihationtm ntm Tsraio 
ted umulieiorian) pans enulus eee 
labatur. non ot tamquam raroeanti 
aatn ntmtis films oenJum amons 
■opruneraw sed quemadnodua lupus 
OTi tcelesie iafperet sub ficte pacts 
ouLilo momim mortis eamque fallendo 
intertiperet. quam non potuit lase* 
queodo 

Ttwre IS no expreas reference to the 
Losobards. but I e appears to refer to 
them ro the lollowing passage "Quara 
(•.e . the Church) eidem Fr teste deo 
lUa pempue cauta fecit exosarn. 
quoniam ad cetera ttgna sue subicienda 
virtuU occulum ambitioms extendeos 
earn rappent obierm, cuius interest 
SDalerno aBectii Chnstianonim rtgum 
tajnquaiQ spintualium fihoniin lura 
protegere ipeonusque defeadere liber 
tales Propter quod, si qua contra 
eam obloqurndo reecnpeeni, eum bobis 
tacentibus non Bdelem assertorexn 
acnoscite. sed maliiolum icspostotem ” 
In the end of March 1216 (H B, 
so) SI 396 f ), Innocent wrote another 
encjchcal dealing with Fredenrlt’s 
attacks on the srealtU and power of 
the Church, and he exhorted bis 
brothers and sons in Jesus Chnst to 
take up arms in its defence. 
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efforts, lie was prepared to treat Frederick as leniently and 
kindly (mitius et benipuus) as possitlo without sinning against 
God and the Church. Two and a half months later, however, 
ho wrote tho Bishop of Strasshurgthatnnder no circumstances 
would ho make peace with Frederick so long as ho remained 
emperor or king, and in a later letter tliis was extended, so 
f,ir as tlio empire was concerned, to all Frederick’s offspring.* 

Frederick in a letter to Henry III. expresses himself as 
willing to come to terms provided tho rights and honours of 
the kingdom were safeguarded, hut ns ho included in this 
tho submission of tho Lombards, or at all ovents tho abandon- 
ment of their cau^o by tbo Chnrch, and tho attitude of tho 
Popo to this had always been tho obstacle to peace, no recon- 
ciliation was possible.* 

According to Jlatthew* Paris, Lonis made a last attempt 
after bis capture in Egypt in 1250 to get the Popo to como 
to terms with Frederick, but ho again failed, greatly to the 
anger of Louis’ brothers and the Duke of Burgundy, through 
whom this ineffectual attempt to restore peace was made* 

> Epi*. Sfte. Xni.. vet. >1. SS7. Sth Mtunslur" (11 D ■ to) v( 611, ,lAt« 
Kevrmbrr 1246 lnn«con( infonned uo«rr(a,n) 

I.nuii In sniurr to In* for *11 U , vol \i p 649 Aug^nt 1248 

bctwMn ths Chufeh and Frodori«h ■ A lotler to Ilosry lit rogarding tho 
■' Prefta Fredonci ■olutpm appotimv* /•iluToo/pMro npgotiationi Fredenek 

ipauniqua doaidommu* reoipcrr. at oUnbut^d an alt«iiipt to itsit D^gotl>. 
(onuin liupiratu divinitua ndiro v«]i( lion* to Loui* IN , aod atatod that hi* 
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These efforts are rcmaikable m the case of a nnn so pious and 
^th such a strong sense of justice as Louis, and it is difficult 
to helicre he srould have made them had he attached any 
STcight to the charges of heresy against rrcdenck, or had he 
hcliercd that the faults lay all on one side tn his quarrel mth 
the Church IMiilc, however, the Pope could not induce 
him to treat Frederick as deposed or as a heretic, he uould 
not support Frederick, in his attacks on the Church, and 
uhen at one time (m 1217) there had appeared to he some 
danger of Frederick 8 using force against the Pope at Lyons, 
Lows and liis mother had at once offered to send troops to 
protect him ‘ 

It was 6ome time before amngoments were completed to 
elect an emperor in place of Ftcdcnck IT Finally Henry 
Paspe, the liindgraf of Thunngia, nas accepted by the Pope 
as a snitahlo snccessor of Frederick, and in Apnl 12 JC Innocent 
wrote the archbishops and other nobles of Germany pressing 
them (monemns, rogamus ct bortamnr attente mandantes) 
to elect Henry Ho also wrote a number of the most ira* 
portant lay princes individnally, exhorting them to proceed 
quickly to an unanimous election, but not nammg the person 
to be elected.* 


t«nto eonjtituto «t pra hanoro tini*rr 
Ball accleais dimicantj, boo 
■ ubvenu^t. ct Erctbcncum. qni coliu 
inter otocea Clmalianac tantic potnt 
roaden pencnlis, ad paccm ccclnss 
teiocana boniCUatuo], ipfuia ad boo 
■ndaeeret, nt ipri irgi jam pvoa do 
porato snccunum conipctcof eonferat 
et festiQitm.” aod threatened if he 
did not complp to loake turn leave 

' epu Sas Xm . Tol u 3S3, 17U> 
June 1247 Innocent thanks Lams TV 
and tus tnothcr and brothers for tbeir 
oSer of militarp help, but asks them 
not to take action “qnonsqne snper 
hoc per Bostnun nanctaro vel speciales 
Utteras votnin Apostolice Sedis agoos 
eaa " 

•Lc.ISO 21st April 1248 Inno 


eeot ** ARhiepiacopis et Bobilibus wu 
abis pnsetpibus Theutonie habenhbus 
potestalem eligendi Romanorum regem. 
to Mnperatorem poetmodum promo 
wodtun Qiua inter ceteros otbis 
priBUpes honerem ceclesie ac unperu 
Romaai tenenjini specialiter promiraie 
eo confidentiui voa ad id tequinmus 
et hoTtamnr, quo Dostns sa bae parte 
beneplaciUs Lbentini et promptius vos 
eredmus panturos ' Hence, as the 
Landgraf of Thunngia waa willing to 
accept “nnivenilatem vestram none 
mus, rogamus et bortamur attente 
mandantes in remissionem peccammum 
iaiungendo, quatinus de gratia spintus 
aancti eonfia eundem landtgravium in 
Bomanornm regem m imperatorem 
posUnodum promorenduzn, cum pro 
fatuin imperium ad presens racare 



332 


TEMPORAL AUB EPEBITUAL POflTBS. 


{past II. 


Henry was accordingly elected, bnt none of the more im- 
portant secular princes attended. Henry died in less than 
a year, and many princes, incloding Eichard of Cornwall and 
the Dute of Brabant, were nnsnccessfiiJIy approached. Fin- 
ally, on the recommendation of the Duke of Brabant, bis 
nephew Count William of Holland was selected to succeed 
Henry. Very extensive powers had been given to the legate 
in Germany to deal mth recalcitrant clerics.* William was 
elected, bnt again none of the greater secular princes, saving 
the Duke of Brabant, toot part. 

Frederick, during the period between his deposition and 
his death, met with one great disaster, the defeat of his forces 
at Parma in 1248, and a serions loss In the capture of his son 
Enzio early in 1249. After this he seems to have improved 
his position considerably m Italy, and not to have lost ground 
in Germany. The Pope, on the other hand, appears at the 
time of Frederick’s death to have been losing ground. Intense 
dissatisfaction was caused by the heavy faucial exactions 
necessitated by the expenditure entailed by his struggle with 
I^ederick, and especially by the very extensive use he made 
of provisions and dispensations to strengthen his party. The 
intense feeling roosed against the cuna is shown by Bishop 
Grosseteste’s famous " senso ” before the Pope at Lyons in 
May 1250.* Another striking example of the stir caused by 


noflefttur, nnamnut^r sb,qu« dilsUoniv 
difipendio elj^tis. * ." In l^tor 

to tbd King of Pobemia (l.c • ISO of 
tomo dftto) And certoin otb^rln^ pnnc«# 
individusllj (nlflo one buhop), Xnnoceni 
does not la^ down whom the/ are to 
elect 

* L.c., 303, letter of uutructicau 
given bp Innocent to hu legate in 
Germany, 16th March 1247. “IV. 
diacratiOQi tue ammovendi perpetuo 
tarn archiepiecopos et epiecopoa qnam 
ahos eccleaianun prelatoa tue legations, 
qui fuonnt inobedientea ecclesie . . . 
ab ammigigtrationa epiritualiuin et 

temporajium aaannn eccleaaruzn, et 

coQtradictorea auptr hoc per ceneuram 

•ccleaaeticam appellatione poetposito 


toaore prejeatium potegtatem.’’ 

* Senna Robtrti Lmeonieoaia Zpia- 
copi, propoaitui corem Papa et Cardi. 
oalibua. «c , 13th May 1250. vol ii. p. 
350 f. of £. Brown'a Pasciculua Rerum 
KxpeCendarum ©t Fugiendanim- This 
waa not a aennon, hot a written atate. 
ment, of winch the bishop gave copies 
to the Pope and several of the 
cardinals, and which was read out. 
not publidy, but before the Pope and 
the cardinals. 

After enumerating a number of the 
evila due to bad pastors, he wrote 

(p. 252): “oarsA. fons et ongo 

Inqua eit hso ctmia , nos solum 

ao qood h£c mala non 


disaipat. 
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tlie Btnipgle bct^oon tbo Pope and the emperor is nfloTiltd 
us by the proceedings of a league of I'rcncli barons formed m 
horember 124C to oppose tbe encroachments of the Church 
The members of the league pledged thom'dres not to allow 
clones to try any coses saving where heresy, marriage, and 
usury were concerned, and they expressed their desire to see 
tho Church restored to Us primitive state It Is evident that 
such attacks as that of Predenck on the wealth of the Church 
had not been witliont effeet * 


K Fm •bom natioori non purest 
rum <>• sols hu rasxima pomt. 
•t sd boo ixonrae trnrstur sr^l rt 
eo smpl <!.< quod rr^A quoque prr 
tuAA duprnMUonri ft proruionr* *t 
rolUUonri rur* psstorviA. tAlr*. quiura 
pr*tsct> runt puton% immo mundi 
prrditorr* in ocUj solum ronttituit 
hoe ot proxsJrst nt» •liruj’u trm 
pet«U. caulu mvUis scumsetn pro 
qusnun qusl bet •rmpiims etnO 
rsnts. Filiiu Dri morte lurpicums 
vciuit eonJetnoui devont oai cummi 
beftisram tgn Irabt «t (erepiierco 
nertl (p *S3 ) Ve« dirat qut* 
quod toll* firit hr« Cuns propter 
E<vlr<i« comm inrm < 1 1 Utem Cora 
tnunrra ut 1 tstera opersti (unt ssnet* 
patno prr tnsli (ufervntiara «t nuQo 
modo quis et hoc Riodo ill ritum per 
msli sctionrio > k ewm bu qut dirunt. 
firismiu xnsla at ereaisot botvs. quo- 
rum dsmnstio juata est (p ZiS ) 

Potratat autem pattoralis, qus la 
mrtute »t potestate data est \po*toli* 
(uper omnia djrmoDia data rat 

rtiara partonbua plurmium eat 

I odjF et maxime m Anpl a, coarrtata 
et I ^ta Pnmo, prr esrmpUones 
&ectmdo Per poleatatrm aerularrm 
Trrtio Prr AprlUtionum liritionra 
(p- 2ST ] Hujua quoque runie 
mundum rrplrvit loconttantia 
mentirndi fu^vit verccuDdiam adbi 
brodi £drm chartu cmarm abatolit, 
ct non obsrrrandi Cdem omnem eon 
fubt audaciam Clamat enim mundns, 
quod bxc runa. rontra prcceptum 


Eeanpa! rum quo djetum eat Petro, 
Conrano glad ura luum to locum 
cuura manu propna rdu it gla<l am 
matrnalrm rUi • folirilu de aaJuto 
faujus aarr* ledia eebrntuime timrtor 
nr quod abut, rriuat auper ram iUa 
•rmlit aaubjunrta Domuucomminat a, 
Onin*e rmre qui arreprnot glad um. 
gladioprnbuat Elotstunetimira 
dura, tmo Biapt pro eecto taarodua 
eat hoio aarne aodi qoed illam quan 
Aune aentit prearam pmemtiara *t 
bonorum abarauast imluxrnal rjpor 
aam pnodirt* artionru aalo et coo 
•muW ut eTeaiiret ei bona et quod 
nui in hu »t eentimOibas aloque morn 
•e eomgal. cito protrelo pneabitur 

botut 

• II D , »ol VI €6" VoTembrr 
1*1# Tbe laaimatre drrlaroil that 
rirrira junadict onera aerulanum prtu 
cipua aie abaorbent ut Clii aerTorum 
•ccundum auaa Irgra judirent liberoe 
et (Uioa Uberorura ooa ocmira rcfru 
loajorra atleoti an mi pempirntee 
quod regnum non prr jus ecnplum Dre 
per rlencorura arrogantiam aed prr 
audotre belliroa larnt acquuitujn 
praaaiiti dorreto omnium joramento 
•tatuunus et aanrimua ut nuUus clrnrus 
vri laieua al um da rrtrro trabat la 
rausam eorun ord nano {udue >rl 
delepalo, niAi lupcr berrsi roalrunoii o 
vel tiauna ut tie junsd clio noilr* 
nuatwotats rerpirrt, et ipsi bartenua 
es noatra dapauprratione ditali 
reducantur ad atatum Erclraia pnml 

tire et in coDtempUtione Mientca 
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Tho death of Frederick marks an important stage in the 
contest tetween the Papacy and the empire, ■nhich had begim 
nearly two hundred years before between Gregory VII. and 
Henry IV 

Gregory had claimed very large powers as near of St Peter, 
not only over the empire bot also over secular rulers generally, 
but they were extraordinary powers. Gregory was not con- 
tent Avith this, and endeavoured to obtain some secular control 
also, by extendmg to as many countries as possible a claim 
to feudal superiority by the Church of Some. 

Innoceot HI., while careful to assert his powers as vicar, 
not of Peter, bnt of Christ or of God, also sought to bring 
the relations between the Papacy and the empire under 
definite rules. He maintained any subsisting feudal claims 
in other countries, and in the case of Sicily and England the 
exercise of bis powers as feudal overlord played a consider- 
able part in his policy, but on the whole be generally depended 
on hi8 ertiaciT^naty powers as vicar of Christ. In the case 
of the empire he claimed a special position, inasmuch aa the 
Western empire was the creation of the Papacy, which had 
transferred the seat of empire from Constantinople— a transfer 
to which the German princes owed the right to elect a king 
who became emperor when crowned by the Pope. He held 
that in virtue of this transfer the Papacy had the first and 


05t«ndsnt aurs«ula que dudum • 

IzuiOcent &Dsv«red tli« sttftck of 
the beroQs by a letter to lue legate 
in France (I e , 483 f , 4th Februarr 
1247}, m which be directed bu legate 
to point out to the barone how Cherie- 
magne had con£nned the atatute of 
Theodosiua (p 4SS) “videlicet at 
quicumque Ltem habena^aivepoaBeeaor) 
Eive petitor fuent. vel uuto btea vel 
decuTGia temporum cumculis, aiva cuio 
negotiuni peroratureivecum jam cep^t 
promi aententia., ei judiciura clegent 
aacroaancte aedm entutitu. lUieo nne 
sJiqua dubiUtione ehani ai parr altera 
tefragatur, ad epiacoporum jodiaum 


omnee cum eauaa qiie pretorio et etiam 
cicili jure tractantur, epiacoporuna 
lenmnele aententua perpetuo robur 
obtineant firnutaua et negouo quod 
liidicio eorum deciditur, ncqijaquani 
uKenua ab aliquo retractetur , ex quo 
maoifeeta potest ratione perpendi 
quam lUquum videatur et abaonuns 

ei honor Eccleaia quo tarn grandu 

bbertatia pnnlegio dotata dmo-citur, 
LB lUu immusitatibua quo multo pre- 
dictu dinoBcuntur esse nunorefl, bus 
teenponbua decurtetur." 

For thu supposed edict of Theodosiua 
cf. vd. u. p 222. 
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la 5 t TTord in such election' Tber were of ntal importance 
to the Church, and it was for the Pope to decide whether the 
pcrion elected bv the princes was fit for empire and to settle 
disputed election® He al®o appears to have assumed that 
certain rules apparently derived from ecclesiastical law were 
applicable to the election proceeding® The majontv of the 
pnnccs, on the other hand denied that the Pope had any 
voice in determining whether the prince clcelcd bv them was 
fit for empire and they al o contended that electoral disputes 
could only be decided bv the electors them«clvcs It was 
no doubt Innocent « de«ire to conciliate as far ns po® ible those 
opponents that made him 50 carefiillv avoid the n«e of the 
word confirmation in connection with his declaration m 
favour of Otto and attempt to coannec the pnnccs that he 
was merely setting his seal on the legitimate and vahd elec 
tion of Otto and was not tampering with tbcir electoral 
rights 

No new questions of principle appear to Lave been rai«ed 
by Hononus III but Gregory IX went a step beyond Inno 
cent in claiming that in virtne ot Constantines donation the 
empire had been transferred to the Papacy, and that when it 
made it over to the Gertnam it still retained its ovemdmg 
power He also claimed the two swords—* c , the supreme 
authority m tempo-al and spiritual matters TVliile, however, 
the Church kept m its own bands the exerci e of the spiritual 
power, it made over the sword of temporal power to secular 
ruler® to be exerci ed under its control 

Innocent lY agam went a step further Vccording to him 
the donation ot Constantme was not m the true Een®e of the 
word a donation, it was a recognition bv Constantine that the 
empire (and apparently ati temporal power) belonged to the 
Church, and that Con«tantinc had up tiU then extra ed a 
usuipwl and unlawful power Though Innocent put forward 
such far reaching claims his conte t with the Hohen'tauffen 
made it impos iblo for him to attempt m practice anv ®cch 
au^honty over temporal rulers generally, whatever mar have 
been his theoretical view® 

Innocent aLo went a step beyond any previous Pope since 
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Gregory VII., by practically ordering some of the German 
princes to elect Henry Haspe in the vacancy created by 
Frederick’s deposition. As we have pointed out, however, he 
did not give such a direction to all the princes, and possibly 
his action in this case may bo interpreted as an example 
of the Pope’s claim to the obedience of the clergy even in 
secular matters. 

While the papal claims were not acceptable to the majority 
of the German princes, a minority could generally bo found, 
oven among the secular princes, willing for reasons of imme- 
diate self-interest to support the Church, while increasingly, 
from the time of Innocent III., the Papacy insisted on the 
obedience of the great prince bishops, even in secular matters. 
The real mind of the princes has often to be gathered from 
their acts rather than from their writings, bnt Frederick had 
a chancery as efficient as that of the Papacy, and was well 
able to develop his views of the proper relations between the 
Papacy and the empire, and probably these views were gener- 
ally shared by the majority, at all events of the secular 
German princes. It is perhaps doubtful whether they would 
have formally accepted Frederick’s argtusent that Gregory’s 
excommunication was invahd, because he was unworthy of 
his great office. Frederick at all events did not use this 
argument against Innocent IV. but pleaded in his ca^e 
that the Pope bad no authority to inflict temporal punish- 
ments, and that his proccedmgs were vitiated by grave 
irregularities. Whatever the cause, Frederick’s excom- 
mumcation and deposition were not in practice effective in 
the case of a large number of the German princes, nor 
indeed in the case of the kmgs of other countries such os 
France and England. Both Henry HI. and Louis IX. m 
their correspondence treat Frederick as still emperor, not- 
withstanding his excommunication and deposition. 

As we have seen, Frederick’s attack on the wealth of the 
Church, and on its interference in secular matters, foimd an 
immediate response among the French nobles, and though 
the agitation against the Church died away after Frederick’s 
death, it was a bad omen for the fature. 
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The death of Prodcnck destroyed all chance of a nnitcd 
German empire strong in its German armies nnd the pecunnrj 
resources of its Italian kingdom It is impoeeihlo to say «hat 
might Lave happened bad rrcdcnck lived some time longer, 
but two important factors m the situation were that Frcdenck 
was not a beaten man at ihe time of his death and that the 
unsparing u-so by Innocent l\ of all the ecclesiastical mcars 
at his disposal had stirred np btruug feeling in Lutopc 
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CHAPTER V. 

THE DEVEL0P3IEKT OF THE THEORY OF THE TEMPORAL 
AUniOEITY OF THE PAPACY IN THE CANONISTS 
OF THE LATER THIRTEENTH CBNTtTRY. 

It Tas with the pontificate of Innocent III., as we have seen, 
that the qnestion of the relation of the temporal and spiritual 
powers again assumed something of the same iisportanco as 
had belonged to it in the great conflict between Hildebrand 
and Bemy IV. ; and it is in the Decretal letters of Innocent 
in. that we must look for the ultimate sources of the extreme 
view of the papal authority in temporal matters which was 
developed in the second half of the thirteenth century. 

It must, however, be observed that while Innocent III. 
often used phrases which were capable of this development, 
he was himself careful, at least in his strictly public utterances, 
to refrain from drawing out these conclusions. It was Innocent 
rv., especially m his ‘ Commentanes on the Decretals,’ who 
did this, and it is to him that most in the main be traced 
the principles set out by the great Canonists of the later 
thirteenth century, like Hostiensis and William Durandus. 
They may indeed, with regard to this matter, be called the 
pupils and followers of Innocoit IV. 

It is, as has just be«j said, in his ‘Commentaries,’ much 
more than in the actual Decretals, that we mnst look for 
Innocent IV. 's theory of the relations of the temporal and 
spiritual powers. It is, indeed, a canons and rare spectacle 
to see a great Pope acting m two capacities, sometimes as a 
legislator and sometimes as a commentator upon the laws, 
and even upon his own jodgments, and we should venture 
Jimacfsd-JV. 
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In liH decrees he is i«smnB jndgnionta nnd doffinitic state 
ments, while in lus ‘ Commcntancs ’ ho is ginng his opinions 
as a Canonist 

We mast therefore begin our considontion of the extreme 
theory of the later thirtoaith century by an ciammation 
of the principles set out by Innocent I\ 

The Pope, he siys in one passage, has rcceucd his power 
of raaUng canons from Christ Uimself, while the emperor 
draws his authority as a legislator from the Homan people , ^ 
this 13 only a particular statement of tlio more general 
prmciple that the source and nature of the papal anthonty 
was aery different from those of the temporal rulers 

In his comment on tus own decree depo«inp Fredenck II 
he draws out and gonenhses the significance of hiS own 
action, and asserts tbot, inasmuch as Cbnst, cren when 
be was in this world, was from all ctermty the natural lord, 
and could by natural law bare deposed emperors and kings, 
so also his ncar»— that is, Peter and bis successors — could 
do the same , for be would not bare been a wise lord il ho 
had not left a near who should exercise his authority * Agam, 


' InnoceotlVt \pp«rat<u 

bbroi d<CT<lftl>'un t ^ 1 tcMnt 
ex illo pnrilegio) Tu e« Petru* etc 
usque tibi dabo claves regm celorum 
quo pnnlcgio Homanam cccleewm 
omnibus eccice lA pretulil ct e bgeodi 
atque eolvendi potcetatem contulit ri 
I>i m novo «t c quamvu (Decrctum 
D 21 c 2an49] Propter tUud ipeciale 
privCegium potcetatem habet coodeDd 
canoDct per quoe iiia;orrs eerles le 
causao referantur ad eum (Donuaua 
no&ter) Imperator autera babet a 
populo Romano Inst de jure nal 
»ed qui (Inst tutes i 2 2) 

*Id>du2lImMe7 Ad 
apoetolica Sed s (^'I u 11 *)ip 130) 
Nans Chnstxis 6hus Dei dum fuit 
in hoc seculo et ab eterno Ponunna 
nsturabs fuit ct do jure natnrs m 
iraperatorcs et quoecunque alioe acn 


lentiaa depca I enji (cm potiuseet et 
daranaUMvu *t quascunqua aNaa ut 
pot* in personae quaa creaverat et 
dorus nsturalibus et gratuitu dooaverat 
ct in raeo conserrav cral csdem 
ret ono el v canua ejus potcat hoc 
Dam non vidcretur diserctus dominus 
(uisee nt cum reverentia ejua loquar 
out umeum poet sc lolem vtcanum 
reliquuset qui htcc oma a posset (uit 
aulem ute vicanus ejua Petrus Matt 
XVI ultra mccUum et idem djccndum 
cat de eucoeasonbus Petn cum eadem 
absuiditaa sequeretur a post mortem 
Petn humanam naturam a se CTeatam 
sino regimmo uruu* personiB reliqu ««ct 
et arg ad hoc e qui G1 sint leg. Per 
venerab lem (Decretals ,v 17 13) ultra 
me do hoc not r do foro competenti 
leet(Decretals i) 2 10) 
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in commcntiBi; on tho fftmona Decretal of Innocent III., 
“Per Venerabilem,’ wbero Innocent III. had said that the 
King of Franco did not recognise any superior in temporal 
matters, Innocent IV. aays that this may bo so “do facto,” 
but while some say that “ do jure ” ho was subject to 
tho Roman emperor, bo himself says he is subject to the 
Pope.* 

It is apparently on a similar principle that Innocent IV. 
justified his action in requiring the Portuguese barons to 
accept his appointment of a guardian or “ curator ” of the 
kingdom, on account of tho king's incapacity. Ho maintains 
that in such a case it is for the superior to appoint a 
“ curator,” and if there is no other superior the Pope should 
do this.* 

Innocent IV. is clearly developing the position that he is 
tho final snperior, oven in temporal matters, of all secular 
anthorities, and we should conjecture that this is the meaning 
of his assertion that the Pope is tho “judex ordinnrins ” 
of all men,* though this interpretation might be disputed. 

Again he draws out a statement of Innocent in. about 
tho election of the emperor, to a conclusion which may be 
snggested by tbo words, bat is certainly not asserted. In- 
nocent in. in a well-knoxm Decretal letter had defended 


* Id. id, IV. 17, IS (RecoSoOBcat). 
pe facto, com de jura labett Inipcra 
ton Romano, ut qmdam dicust. noa 
contm. immo Fops , ef. u. 37, S3 
Aiu tomoD dicunt quod regot omaoa 

in intognun mtituunt. quia non 

aunt 010 ImpccaVsnbua cubdiU, oed 
Papas soli in dutiui et giavilius 

* Innocent tV., ‘ Appoiatui,’ i. 10, 
c. II. m VI. ‘arandi’ (VI.. i. 8, 3) 
(Dtilitate) no. causos Juatos doodi 
curatores regibue, ecibcet si nesenant 
guum regnum dsfendere. vsl in eca 
justitiom et pacem servore, et maiinie 

religious pereonis. locis, et paupenbu^ 

et etiom, quod plus est, si nesciuut 
perdita recuperare, et idsM quod 
diximus in regibus, servondum est In 


ducabus. comitibus, et oliia qui habent 
junsdietaonsm super olios. Alias sutem 
non datur curator, msi smt funosi, 

»el prodip C ds cur fur. (Cod , ». 70) 

(Aasumptus) bene dicit. sit oonimptus, 

q per olios est enim hoo ordinanum, 

quod cittototrin trgibus et eiiaibbus 
poieonia petoat subditi, et superior 
proximus debst ipsum concedere, et 
01 noo hobet olicun supenorem. Papa 
hoo facers debet srg. i. qui fil smt 
legi Pet venerabilem (Decretals, iv. 
17. 13) S do tu et cu. da. divi (Dig . 
SS, 5. 21) 

■Id. id, u. 2, 17. Sol. Hio non 
conseobt in olium judicom nisi suum, 
qiua papa Judex ordinonus est om- 
nium, 0, q. 3. Cuncta (Decretum. 
C. «. S, 17). 
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his mterpo itioQ m the election of Philip of Swnbua , he re- 
pndiatcd the cl-iim ** to elect ’* the emperor him'clf, bet 
a* erted his nght to declare a candidate unfit for the office, 
and, m the ca«e of a disputed election, to recogni e the candi- 
date irbom he preferred Innocent 1% m his comment 
develops this into the a* ertion that if the clecto-s were 
ne^hgent m carrying out their fonctioa, the Pope had the 
right to appoint the emperor * 

The mo t compreheneive statement of Innocent IV s 
conception of the authority of the Pope m temporal matters 
13 to be found m his ob emtions on that Decretal letter in 
which Innocent m , while instructing the bi«hop of Vercclli 
to declare null and void any letters which might be producctl 
from the Holy See deabng with matters which belonged 
to the secnlar courts of \crccUi, a< erted that if the secular 
court failed to do jo-tice, an appeal could be made to the 
bi hop, or to the Pope bim<clf, cspeciallv at a time when 
the empire was vacant * Innocent n admits that the 
prohibition of the mtc-fercncc of the ecclesiastical anthontv 
with the normal inn diction of the secular court vs right, 
but he draws out the Mgmficancc of the right to intervene 
m the ca«e of delect of ju-tiee m great detad, and e peciallv 
Uvs stre s upon the authonty of the Pope during a vacancy 
of the empire There is a special rebtion between the Pope 
and the emperor, he is adtwatus of the Pope and takes 
an oath to him, and holds the empire from him, and therefore 
the Pope takes the emperor e place during a vacancy (If 
Innocent IV docs not actxuUy «ay that the emperor is a 
va il of the Pope, be seems plainlv to implv it ) 

If o*her kmgs or pTnees who have no «openor are neg 
ligent, the Pope succeeds to their jurudicUon, not became 
they hold the kingdom from him, but in virtue of that fulne 
of power (plemtudo po’cstatu) which he po e« es a« vicar 
of Chnjt Some «av that the Pope mu_t not interfere m 

* Id bL, u 6, 31 ti3 regli u »aqTi» partron «nt eoo «--| tHa 

p»ntiV-s »li— re taperatoien F»p« tomlna* |«rte klten mbeec^ pete' 
et a plores «kg-r v mt Pkps de prwrdrrr 
jTir« tcfncecrt inter ws, et d. if net et • Deeret*^ u. £. 10 

VOI_ T X 
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the affairs of vacant kingdoms unless appeal is made to 
him.' 

After enumerating the various cases in wliich the ecclesi- 
astical judge can mteriece in matters belonging to the secular 
jurisdiction, he nnsTfcra the objection winch may be made 
that these pnnaples rest only upon tho derisions of the 
popes themselves, and warns men that in arguing thus they 
are incurring the guilt of eacniege. In order to make this 
clear, he sets out his conception of the origin and nature of 
the government of the woild. 

From the creation of tho world to the time of 2«oah, God 
governed the world, he says, directly. From Xoah to the 
coming of Christ God governed the world by various ministers, 
patnarchs, judges, kings, priests, and others. This con- 
tinued till the coming of Christ, who was Himself the natural 
lord and king. Christ established Peter and his successors 
as His vicars. Therefore, though there are many dJUerent 
ofBccs and forms of government in the world, men can always 

< loBMWBt IV., *Apptftta$.* u. Papua ft ItsprratOKm, quia Taps 
a, 9 (Imtaa ) Cum «iiua papa at oa aum raMocrat at azatBiaat rt eit 
janadicUonam boo baboat, lunadicua Itoperttor ojua adroratus, at jurat ai, 
vel Iitane dat» contra coa eou aalant, at ab eo uapenum taset, * de alas* 
neo quod pet eoa fit, org C os de sta (looa, vencrabiltm (Decretals, i B, Si), 

cnbjungit turn. 
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h'l'o recourse to tbe fopo w^boa need an3c% whether it is 
a diflicilty about law, aad tUo judpe is uncertain wh it ind^- 
ment ho oupht to pivc, or a practical difiiculty when there 
is no supenor, or when the judges cinnot secure the execution 
of their judgments, or will not render justice.* 

To complete the account of the position of Innocent IV., 
wo may ob’ervo that he is clear that the authonty of the 
Pope extends not only over Clinstian people, but over the 
mfidels and tho Jews. Ho refers to this at the end of the 
passage which wo base ju«l been considering, and develops 
it at length m a later pi'sage* In this place al«o he appeals 
to tho endenco of the “ Donation of Constantine ’’ as showing 

•Id id S«d djf*t kliquM. boo r»i«m Kt »i*» at «»<«. 

fuionu |yiDtiSc«« (lAlurra pro M <m<l» ait** juru. i{<i>a juJrz tJubiiu nt, 
^oiUB&oouMcuIrAMfrilrpiioqoatar. <iu«ri trniraiivn d« jurt proirm 
BM nbi t4Bl« Sd«* «Jhib«a<la. <t <irbe*l. Ttl b(<*i»iu« qwft bLu* 

ds latrr 4e I d« euw, | 1 (Dig. ii eoa «t Judex rupenor, rxeti. poU 

I, 11) Bed bi « dJigeater aiienduBS qoi* d* mioeno judiee* boo 

quod dieual, ren uenlepi eolpani poaeost auaj ee&tentju exequi, vtl 

beuTToBt. QarMl ul roeliuj tnteUiga* boIudi ol debeei Juiuuam eiervm, 

«*t presoUsdua. quod Detu ereavit qui tlit tist lep . gar renerabilom 
la pnoapio evlum et lema, «t otaaia (I>«<r«uU.ie It. 13) Cf id.r 39.49 
qoa la eu (unt, aogeUeam el komanaiB * Id id., ui Si, S. Sena laisen 
utunm, rpintualia et (essporalia. eradjioui quod Tapa qui eat Tiranus 
ipeaque per •» if«uia rexit, ue^t (actor Jeeu Ckniu, poteetateia baket. oon 
res mam gukemal. ct bomiu qurm taatum euper Chrutiaaoi. led et aup^r 
(ecit pnreepta dedit. et traxi^gredieDti omoee mSdelea , quum enim Chrutus 
persam inipoeiut, nt Cen U.. Ex baVoertl roper omtaea potnialcm. imde 

omoi Iigno. etc . Et terapora Noe. in r»lmo, Deux Judiciuni tuum rep 

ooepit Deua rreatunj etiaa regera per da Omaes autom lam fidelea quam 
tuOUixoa, quorum pnmua fuit *voa laCdelea orea mot ChruU, per rrca> 
... In hac autem ricana aueceiaeruot Uonem, beet non not d» otiU eccleam 
palnarcUa, judicea, tep* a . aacerdotea Ct aw p«T pcedwtam apparet quod 
et alji, qui pro tempore (uerunt m rapamper ooseaLabet jun^dirUonem, 

reguzunepopub Judoon>m.etiioduniTit et poteetatom de jure, licet noa do 
luquo ad Chnaium, qui fuit naturabs facto CoJb per potmtaCem quam 

Dosunua et Hex no*ter, da qua ilicitur babet Papa, credo quod u gentilis. 

m Tsai. DcuJ judicium tuum tegi qm bod habet legem nin aatune, n 

da. etc. . > Et ipeo Chnatus Jerur. contra legem natune (acit. potest L»te 

Mcanum mum contlituit Ivtrum ct pumn per Papam . Item Judeos 

o«3V»uBWr«,Ou»»,'ipanib.OiHn?lilW4»<o!B qnlad. 'jutiA-Kn. -b -eoilcn Vgem 
tegm ecrlonim, et quando dizit ei Eiangelu (aciunt in moraUbus, n 

Pnice oves meos lurct in midta dis eorum prelati eoe non puruunt, et 

tincta mnt o&cia et regimioa mimdi, eodem modo u bereaea circa tuam 
tacuen quandocunque necesso cat ad kgem mi eniant. . . , 
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that the Pope now held the anthority of the Roman Empire, 
but ho admits that it might be argued that this applied only 
to tho West.' 

When we endeavour to sum up the principles which In- 
nocent IV. thus set out \rith regard to the authority o! the 
papacy in temporal matters, it is, we think, evident that 
he had developed the incidental phrases and suggestions of 
Innocent III. into something like a definite system. 

As we have said, he did not in bo many words say that the 
emperor was the vassal of the Pope, but he maintamed not 
only that the Pope had the right to reject an unfit candidate 
for the empire, and the right to decide in disputed elections, 
but that, failing the action of the electors, he could hiiuseU 
appoint ; and be definitely says that the emperor held the 
empire from him. 

no claimed to be the ultimate “ superior ” of all States, 
and this in virtue of the fact that be was the vicar of Christ, 
for Christ was lord and king ot all the world, and had com- 
mitted Ilia authonty to Peter and bis successors, the popes. 
It docs not seem too much to conclude that in Innocent IV. 's 
view all temporal as well as spiritual power in principle 
belonged to him.* 

The canonical theory of the temporal authority of the 
papacy had thus been profoundly mochfled by Innocent I^^, 
and it is to this that we must trace the principles represented 
by Hostiensis and Wilh’am Purandus. 

It is natural that it is in discussing the relations of tho 
emperor to the papacy that this is chiefly developed, though, 
as wo shall see, their theory is not hnuted to this. 


* Id id Item UTTh ranctA jnsto 
b«llo victa full &b impcratore Boiiiano 
post mortem Chnsti, unde bntum eet 

Peps reUone unperu Romani quod 

obUiMt. lUud «d euom juitsdieUooeiB 
revocoro, quia lajuste expoUatue eat, 
et ab eo qm non habuit jua epohandi 

aim terrn, in quihua usperatoree 


Bomaoi ,unedictionem habuerunt. boot 
posse ditu quod hoc jure, scibeet rations 
impeni non poasit, cum ecclesia non 

babeat impenum luai in occidcnieroi 

W Diet. Conatan. tDecretum, D BB, 
is. 14) 

• Cf his interpretation of the 
Qnmainn. nf. Quidnnlinn, 

p. 308. 





CHAP V) TLMPOt-AL AUniOUTV OF THE rAriC\ 


325 - 


Hosticn-us’ treitmcnt of the subject is set out m freat 
detail m II iws^igo in bis ‘Samnu Dccretalmni,’ m which 
be di'Cus'>cs and develops the impbcations of the well known 
Decretal letter of Innocent HI ns to the propriety of his 
leptimising the children of the Count of Montpelbor, ‘Per 
Vencnbilcm ‘ He sets out lus own conclusiors with con* 
fidence, but it Miould be ob^erred that ho recogni'cs that 
other Cinoni'ts Ind taken a different view 

It IS he 6\v«, contended by some that the Pope should 
not interfere in such a matter ns fegitimisalion for soenlar 
purpo'cs, but should Icaao this to the emperor, on the 
other hand, it miy be arj^ied that the Popio can and ought 
to interfere in temporal matters lie Drst cites a Canonist 
whom he do i{m''tes n (Iluguocio) a« saying that the 
emperor holds lus power over temporalities from God onlv, 
as the Pope holds his power m spintuahtics, and thus the 
two junsdictions arc distinct De then cites llie two 
Cinomst*, Vlaa and Tancred, ns maintaining that while the 
" impenuni " comes from God onlv, the emperor receives 
the u«e of the temporal sword from the Church, and that 
therefore the Pope is greater, and can u'o both sword*, 
for the Lord and Mo^es u«cd both swords 
Having thus set out the antithetical judgment*, he gives 
his own opinion in careful and measured terms He begins 
bv maintaining that the two jnn'diction« arc not onlv distinct, 
and that each comes from God, but the spiritual comes much 
nearertoGod,and IS thereforetho greater Tho*‘Saccrdotiam” 
and the ‘ Impenum ” do not differ much as to the source 
from which they proceed, but thov differ greatly m majesty 
It IS this, he says, which is symbolized m the difference between 
the unction of the bishop and the kmg The difference is 
like that between the sun and the moon He admits that 
this analogy had been differently interpreted by vanons 
doctor*, but he urges that it may be properly said that os 
the moon recencs its light from the sun, so the roval power 
receives its authority from the pnestly, and as the sun illumi 


* Decretals, 17 13 I’m venent^m Cf <-ol 


p S32. 
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nates the -n-orld by means of tho moon at night, so the priestly 
oiEce illuminates the n'orld by means of the royal, in those 
matters which it cannot deal with itself, such as the judgment 
of blood. 

He concludes, therefore, that while the two jorisdictions 
are distinct, as far as their exercise is concerned, the emperor 
holds the empire from the Homan Church, and may be called 
its “ Officiahs ” or vicar. It was tbo Homan Church which 
transferred the empire to the Germans. The Pope therefore 
confirms and anoints and crowns the emperor, and ean censure 
and even depose him. The Pope is therefore the superior, 
but he should not interfere with that which has been properly 
done by the emperor in temporal matters, except perhaps 
in special cases (m casibus) ; the Pope, therefore, takes 
the place of the ruler in the vacancy of the kingdom 
or empire. 

There Is thus “ quoad majestatem ” only one head— 
namely, the Pope, for there is only one God, one Head, the 
Lord of things spiritnal and temporal, and he comnutted 
all things to Peter, and Peter had both swords. The Lord 
of Lords gave him two keys, not one only, the one for 
spiritual, the other for temporal things. (Hostiensis is, 
however, careful to add that the words of onr Lord had 
been interpreted in many other wasrs.) We are one body 
in Christ, and it would be monstrous that we should have 
two heads. This is what is implied in the Donation of 
Constantine, and if any one were to maintain that Con- 
stantine had not the right to grant this, he might as well 
say that the people had not the nght to transfer their 
authority to the prince.^ 

’ Hostiensie, ‘Siunma tuper Otnlis VI Praf) ». da oonaecr. dial. HI., 
decretalium,' iv. 17. 13 (Qiu filn aunt colebcitalam. m fin. (Decretum, da 
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In his “ Commcnt'irj ” on the Decretals ho adds two import- 
'jnt contentions, that il tho electors aro negligent and do 
not elect an emperor, tho Pope elect*. It sevcril are elected 


\rncrkUlrm (D«<rrt«l>, i t 3l) 
non c<t fKiondum ut 8, t) 3 c 1 
(DecfCtum C 0 3 1) 

So<l rontrn, quin Tips etjun do tem 
porolibu* *0 pot<xt ct dobtt intro 
mittoro , CO c 1 (DeerruK iv I? I). 
\X , q III proociu {Dccrclnrn C 
;0 3 3) X\ q M Aliu» tl>0 

cretum. 0 15 e 3) \Kn q I 

loquitur (Dccrclum e St 1 )S) 

11 dixit quod iCDpcnIor • ooto T>co 
habet r«tcetal<m in tcmporalitma. 
papa in cpmlualibua et cio JiuvIm 
tionca aunt dialinetr, vt djcunt pnmn 
concordanlir tamcn eoronara rwipit 
a Papa et ^ladiuBi ab alian. 63 IW 
I'giticnot (1) etetiamantcfuillopenum 
quaiQ apoatoUtua Ala.etT dixcrunt, 
quod quarona irepenura a aolo Deo 
dicator proccaaiuc, exccutionfm lasicn 
gladii icmperalia accepit ab ceclcaia. 
quara Papa foajer nt at utroque 
gladio till potaau Vtm et Dommua 
utroque glailio ufua «tt, et ^topece ad 
hoe a de }u ootii (D'crctala, u 1.13). 
et de inaje et ob aotii* (Dccr«ta)a. 
i 33 S) Ego Juntdicuooca diftinctaa 
aaacro i (t utnnique a I>eo proccMiaae t 
ut dicit auth quo nodo oporlel epia 
copos (Not.. VI , Pref ) taciicD quanto 
altera magii Deo appropinquatur taoto 
major cat i ergo sacerdotium tnajui 
Quod probatur ex ordino acnpturai 
dicta auth ('•or , VI , Pref ) t et aio 
intelUge, quod non multum diecrepant 
aacerdoUum et impenumi ut in authent 
da alien aut pennut ro ecclee { ai 
mioua col It (Nov, VII.. SI). Non 
multum diacrepant quo ad pnocipium 
unda proceduut, acd multum diacro* 
pant, quo ad majonlatcm lode eel 
quod caput episcopi inungitur, acd 
armia regia i el cpiacopua chnamat*. 
et rex oi'eo. ut aciaa, quoa* epiacopus eat 
ncanua eapitia noetn id eat Chnati. 
et ut oatendatuT quanta ail diflerrntia 


loter authontatcR) pontifcia et pnn 
cipia potcalatem, ut a de an. un. e 
unica I unde in rcten leetamcnto. et 
prreeilenti (Deeiolals i 13, I 3) 
QuiK quanta cat diilcrentia inter aolrm 
et lunam tanta e«t inter aaeerdotem 
et regalcm dignitatem, ut « da majo 
et obe aol to | pricterea ad fin (De 
cretaU t 33, 8 I 4). Quit verba licet 
pee doelorei divenmode exponantur, 
tu tamen die quod aieut tuna mupit 
elaniatem a fole non aol a luna. aie 
regalia poteataa reeipit aut) ontatem 
a aacerdolali non e contra aieut 
etiam aol dlurnmat mundum per 
lunacn, quando per *o non potert, 
ecibcet do noete aio laeeidoulia dig 
nitM cUnflrat mundum per regatem. 
quando per ae non poieat. KHieet ubi 
agitur do vin beta aanguima, ut no • . 
04 <Ie eel mooa | qun runt permiaaa 
cleneie vert, eptaeopua. (DeerrtaliS 
lu SO, 8) undo et I reculana drbet 
aerviroeaaenier, )0 di )ege (Deerelam. 
D 10. 1) t do pnv) e 8 (Decretala, 
r 33.8) Perhoeclioaifinuiiur quod 
aeptiea milbea (t ■oxoentiea et quad 
ragesice qualer, et Inauper ejus modie* 
latent eel major racerdotalia dignitaa 
quatn regalia . . . . 

El In rumma hujut majoritaa com. 
probatvr, turn ratione onlmia aenp- 
torn ut dixi, < , ver ego turn ratione 
eubjecti, quod nobiUua et isajua e<t. ar. 
C do eacToa, ac wncimua (Cod,, u 
I. 2S). ICU,, q I cepunna (Docretum, 
C IS I, St), et quanto quia mebonbua 
pteeat, tanto magia ipaa major et bonce 
tier e«t m aulb , de defenao. ein ] 
DOS igitur Col m (Nov 15. Pref) 
Tom rations naturali, ut patet, $ e 
ree qm verba et aeq Item, contra 
treut et • pmter caluralem et huma 
nam rafiooem tfliua Dei incarnatua et 
natua eat, aia jurudictio rpintuolia 
quam eccleeia) rebquit contra et a 
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it is for the Pope to Lear and determine, and if one of those 
elected is contumacious, he can proceed in his absence. If 
the claims of the various persons arc equal, ho can decide as 


pricUr natarua ]unai{<etioni( tn)ut 
aiS aa pnocipalara junadictionom taro 
poralcm, si id <]uatl da junadicttono 
epintuali est in ea ineidst. . 

10 Turn BUtViontatibna ssncMmuD 

inter metalli pluraburo, et sun fulgoreni. 
tte , ut 96 Diat duo sunt, et c cum 
nd venim (Deertturo, D. 90, 10 ct 6) 
Ideo ciuanivis junadictiunes eunt dn 
tinctas quoad ezeeutiouem. taroeo 
iroparator ab ecrlttia IteniaDa nspenuro 
tenet, et poteit diet offinaUt <)<»• aeu 
^icanus EecIoBia Bomana in perao- 
nam msgiuQci Careli a Crccta trana 
tulil unpanuni in Cerraanos Et Papa 
ipaum eenfinoat. et louagit, «C eeronat, 
val reprobat, at atiani depoiut, ui patot 
a, da cto , vanerabilem (Dacretats, > t, 
34} Naa anira loz irsporatona tegara 
potaat tun lUaa quos Boraanonus lex 
tenet, at ecclaiie cathoUee aaoctio 
Quia extra non eat irapenum ut in 
auth. da noa alia, aut pennu re ec 
i pen. ml. II (Nov , Vn , Epil > Ergo 
Papa aupenor eat argu a d» ele. 
incotmt (Derretata, i 6, 20} It de arb 
nam magiatratua (Dig , 4, 8, 4) a de 
majo et obe cum infenor (Decretals. • 
33, 6) Venim tamen quod nte (actum 
est, per usperetcrem m tempimlibus. 
non debet infnogi pet Papam, nec 
debet ae lotromittera de subditia im 
peratoru, um forte m casiboa/ Sicut 
dicitur de archiepiacopo quoad subdrtoa 
suiUagaoeonuii ut no a de offi ord 
quid pertinet ad officium sutim, vecsi, 
est autani archiepiscopus (Decretal^ 
■ 31) et aeq et hoe ezpressun com- 
probatuT a , oo per veoerabilein | 
rationibua ibi, verum etiam in »!■■■ 
regionibus, etc (Decretals, iv }7. 13). 

Ergo vBcaote regno et unpeno ene- 
cedit Papa, ut s. de elect s inter iroi 
versM (Decretals, i 6, 18) et no- casna 


itemtneunaBomanaetsoq (Deerctale, 

ii. 2 , 10 ) 

Ute Durum quia Chnstus reliquit 
ipsuin auceessoreni, aeu vicanum auum 
pioxtimDrera, ct raejorem, ut , , e per 
eenerabdejn { sane. (Decretala, iv 17, 
IS), a de tranal. quanto (Decretala. 
I 7, 4) Ergo quo ad majontatem, 
unuoi caput est tantum. acilicet Papa : 
anus debet tautuin uaa caput nottrum, 
doiDiOua apintualium at temporelmm : 
quia ipaiiM est nrbia et plemtudo 
ejua' uta dedeei tuauobia (Decretals, 
Ml 30, 26) Quia omnia conimiait 
Fetro, a. do ratio et oba aolitai 
(Decrciala, i 33, 6) et de eleo rgnifis 
la 5. (Decretala, i. 6, 4), et Petrue 
utruieque gladiuio habuit Dade 
diot, eem duo gltdn hie Idee etiiza, 
douuous dominonin]. eon tine eauaa, 
diet retro i " Et tibi dobo elivea 
regiu «»lonira.” ct no eon dixit 
claveiu. aed claves, (cihset dual, unam 
quic claudat, et epenat, Lget et aolvat 
quo ad spintualia, aliam qua utatur 
quoad lemporalia Lioet hoe verbura 
moltia aliia modis ezponatur, ut no. 

• , de |>09 tub rub de remiwioubus 
(Decretals, v. 38). ad hoe < per cene 
rabdero { ratioiubus (Docratali, jv 17. 
IS). XU diet, c 1 (Decretum, D 40, 

1) . 21 diet IQ novo (Decretiun, D. 21, 

2) , XX di (Decretum, D 20, pref ) 


Chneto, pro monatro eaeet, quod duo 
capta haberemus, ot a. de oB. ord. 
quomam (Decretele, i 31, U) Hoe 
etiam expreseim mnuiiur 98 Dist Con 
atantiaus (Decretum, D 96, 4} et ai 
dicaa ConatantiDus non potuit ilia con 
vadere, reapondebo, ergo nee populue 
poteatatem auaro in prinapom trana- 
fetie, quod tamon falaum ease con. 
atat. super quo vide quod no. a de 
Onstit quia poasit, verti item populua 
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he pleases • Tins is a eomewliat largo interpretation of the 
well loiown Decretal letter ol Innocent lU , and is no donijt 
based on Innocent l\ 

Some of these judgmenti arc related to the emperor alone, 
but others have i more general significance, and wo must 
therefore turn to some other passa^s in his works In his 

Commentary on the Decretals we have some important 
statements on the relations between the temporal and spiritual 
powers in gcncril The spiritual power is superior to the 
earthly in three points m dignity, for the spirit is greater 
and more honourablo than the body , in time for it was 
earlier and m power for it not only institutes the temporal 
power but also has authonty to judge it, while the Pope 
cannot be judged by any man, except m cases of heresy * 
In another passage m his Summa ho again says that the 
Pope has both swords, and that he thus deposes kings, and 
not only creates kmgdoms but transfers them For the 
Pope receiyes from God alone the authority of tho earthly 
and lieayenly empire * 

* no*t «n « la D«cr<t«li(sre Labru \««t t a quan uakn^tokjiid ravtTnuii 

Comm«nt«ni I fl 31 (*11 EWtanlxi* qu«at« tatpa atvulkna ) Ifw 

Imtufof^jgeaubua miwrataFftarlpm laoirn «x> niualu et a do\ rt a ii»m ne 
Papa ebpet ct t> plurea «1 m(i aunt da i«id catur quod da Papa obuudo 
jura utnuaquo cognotcet al difllturl varum rat 0 q 3 Nrin'> ttr r 
et a ft! qua port um eoatumav luma at erum (Docrrtuoi C 0 3 13) rxrapto 
non obatante pa lu abMUt • in cauaa mm ae hamtroa, XL. D i Papa 
proc<^lit a ro extra d n atalnjinua (Decretum H 40 6) 

{DoeretaU M i 6 1 ) Et •• 'lloatensia Summa auper t tulis 
omma pana aunt faiora potnent cui D<‘crrtalium I zr S Nam ab Qlo 
Toluent (Papa) oratua d gmtas ecclouaat ca 

* Itoat enau In Decretal uni Libns onfinem lUmit X\n del 

Coromestan i 13 1 40 Sp nioal a (Doeraturo D xxi 1] et utrumgue 
(potestas) pr or eat terrana a tntnn glad um I abet XXI diat c 1 (Do 
acUcet m d gn tata oive majonlate entum D zxi 1) LXni dist tibi 
in quantum tp ntua eat major et domino (Decretum D S3 33) unde 
d gnior quam corpua Item pnor at legea depon t ut Xt q VI al la 

eat in^t tut ono demum per et c noa aanctorum et C curatoa 

racerdot um jubenta Dommo regal » (Dacratum C xt 6 3 4 G) 1 q IV 
potestaa eat ordinata fed et pnor quia pmuJatus (Decretum C i 4 6). 
eat n potrstato a\a auctontata nam 96 diet duo sunt (Decretum D 99 
ap ntualia autontaa terrenam potea e 19) et non aolum regoum con 
tatem mat tuera babet ut ait jo^cara atitu t imrao tranafert « da elo 
autcra ti bona non lumt (1 Cor VI veneraMem (Docretols, i 6 34) 
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In another passcne in the ’‘Commentary" be discusses 
that Decretal letter of Innocent Hi. in srhich, vrbile forbidding 
an appeal in ordinary circmnstwoces from the secular courts 
at TercelU to the papal, he allorrs this in cases of a failure 
of justice, especially in the racancy of the empire, and •where 
there was no superior to whom appeal could be made. 
Eostiensis founds upon this the conclusion that if a ling 
or other pnnee, who Las no superior, dies, or is negh'gent in 
admimstcnng justice, the Pope succeeds to his jurisdiction, 
and tins is founded not on tho “ juS commune," but on the 
“plemtudo potestatis " which tho Pope possesses as the 
vicar of Christ. Hostiensis, however, admits that there is 
a difference of opinion about (his.* 

Perhaps the most rctnarkaWe illustration of the position 
of Eosticnas is to be found in another passage in bis ‘Snmroa,’ 
where he discnsses th-at well-known Decretal letter of In* 


•t qMod (Kecainua • Mo 

Dro rocipit potoaUMra tomni sisul 
ot mlMti* inpeni. SI. eoutf* 

(Donotun, m 1) 

> UeflieDii). ‘ Cotnin»Q(&ni.* u t, 
10, 4 (vmibU) Hoe «if pwpwr defoe 
l<aia tmponion* ,a «V)us |uco 
popo euceodit, uaSe 01 8 i elius ro<-tor. 
(ill supmon qusm usperaton rabditos. 
tDortuus eisei, vel virus orgbgVD* 
repenretur in reddeudo |u«tit>». luoc 
non devoirrtur junodictio od ropom 
sod ftd pniDuxD tuponoroni qupros 

lalionMO djr«T*it»i», h»o •»*. 
sicut aljM ui oonsixsih coeu Irptur, 
non eet tant* oommumo intor P*r*n> 
e( m^enorco q'Auito in eundom ov 
uoperatoirin ■ . . nun opocialiB obI 
cenjuDctJO inter pepun et uoper*. 
torvm, quia ipeum esanunat. approbat 

quam domino, et ab eo tenet unpennm 

ct ejua est advocatue ut coUigitur, a, 
elec renerabilem (Dacrelals, > 6. 34} 
at 63 Dial ago Ludovicui, ot e. iibi 
domino (Doerrturo, V 63, 30. 33) Et 
indo est quia, de |ure impHii qnod 


ouHodBt Ttpa inpene vaeiBto. • ■ • 
Quid s roz vel aliiu pnooepa qui 
aopenorem non babot, Bmnuui ott, 
vel IS roddrsda juruua Lrgligvoa ftp*- 
ntur t horpondao lu&e diraadtun 6>t 
•dam. quia ta junadictiona tuendit, >r. 
. q 6. aUua (Dvoretum. C IS. 

6. 3l « . do rirctione. rum ipti-niai vamaa 
ad 6. (Dacntala, i 6. Ig) Sad a 
pnocipalut non tenrtur ab eo. pon 
facit boo do jure cocaiQuni, ard da plmi. 

tudino potostatia, quam habet, quia 

vicanua rat Jeau Chriati, a. tit. I. 

(Dacratals. u 1, 13) die, quia 

vacantibua rrgnta non babet aa intro, 
miltoro papa, mai in modvun damia. 
ciationia ut in oo i, no\7t, aacundutn 
4. n cujua eat biec tota glo. (Innocent 
tv. Apparatua, in e. 13. Decretala, 
u 1). Tu vero dicaa quia vacantibua 

tegnia et pnncipatibiis quibuacunqua 

padex etiam aeculana nrgbgena eat in 

jnabtia exhibendo, Papa non aolutn 
do pienitudino potcatatca, and etiani 
do lure et ronauetudine potest et debet 
luatiUaat facere. 
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noccnt III m which lie ropuibited ill intention of mterfenn" 
with the jurisdiction of the Kin;; of Franco, or with the feudal 
court, but chimed the right to intervene on tl c ground tl at 
the King of England had complained that the King of France 
bad emned agamst him for questions concorrung sin 
belonged to las jurisdiction and especially if they involved 
the maintenance of peace and tho innctity of nn oath IIos 
ticnsis seems, ns wo understand lam, to bo alarmed lest tho 
letter of Innocent III should be mterpreted as mcamng that 
the Pope did not possess both swords, that the temporal and 
spiritual jiiri'dictions ate distinct, that tho ' Saccrdotium ’ 
and the Impenum proceeded from tho same source, and 
that thewifore tho Pope should not interfere in temporal 
matters except in such special ca'cs as when tho secular 
judge was negligent, or when tie Impcrmm was vacant 
As wo understand him, nostieosis lam*clf contends that 
the Pope 18 greater than the emperor, for Chnst gave to 
Peter tho laws both of the heavenly and tho earthly empire, 
and ho holds both tho swords, although he entrusts the 
exercise of the temporal sword to emperors and kings It 
u the proper function of tho Church to maintain peace, and 
to cause it to bo kept IIo concludes by saving that all can«es 
which involve tho question of an oath, or the defect of justice, 
or of peace, or of sin, can bo brought before tho Church * 


* Host msi* C<imio«et«ni tl 1 
13 1 Per hoc quod d e tur tuo pot«t 
quod rains nOQ habet utnnnquo cU 
djun et q od jxmsdict ones sunt dis 
ttQCtx Ad idem S6 di cum od vcnini 
(Doerctum D 06 S) de afprl c 
duobus (Decretals u "S 7) Irarao 
socerdotium et mpenvm eb eodem 
pnne p o processerunt, to autbeot. 
quomodo o e in pnoc p o eoU I 
(Nov 1 \I rref ) Ideoque Fapa 
son babet bo introm ttcre ds teoipo. 
rabbu. a qui fil suit legi cattsam 
(Decretals it 17 7) bia in mb 
Old um puta com judex eerulnru 
negligetta eet vel com vocat impenum. 

Sed vidotui quod rapneit major im 
peratoro Petrs enim jura cisleat a 


et irrmu iicpon a domino aunt com 
miaso. S'* Piat e I (Decretem D 
xni 1) et utmmque glad um ipao 
babuit Unde et if«e oit Luc^ WII i 
£cre gladi duo bic Quern pote«> 
(atem ad tuoa sueceasorea transmisit 
VL. Del (Decretum. D 40 1) 
cxeeut onesj tomen clodji temjxiTaljs 
impcntonbua et regibus dimvul. Qun. 
dam enim alua possumus comm ttne 
q<ue nobia non poftsumua ret cere ut 
palet i de Inst c. fin. et XIU q 8, 
quatuor (Decretals lu 7 7 Decretum 
C xt 2 27 28) (contra pacem( Ad 
eeclOBiam emm apectat pocem aer 
Tort et (ocen ubeerran ut I et no s 
d» tre et pac c r et 2 (Decretals 
I 34 1 "] a de fransa c f (DccietaU 
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If TTo endeavour to put together the various aspects of the 
theory of Hostiensis on th© relations of the temporal and 
spirifoa! powers, the first thing that seems to us obvions is 
that be continues the method of Innocent IV. — that is, be 
draws out all the possible significance of phrases used by 
Innocent III. into large general prmciples. It should be 
observed that be is quite clear that the sccnLir power is 
divine in its origin and nature. There is no trace of the 
supposed conception that sccolar antbority was in its own 
nature evil. 

While, however, he conceived of it as coming from God, 
he was also dear that it was not only inferior to the spiritual 
power in dignity, but that it was derived from God through 
the spiritual power. For both swords belong to the Pope, 
and it is from bun, and sabject to his control, that emperors 
and kings wield the temporal aword. The Pope retains the 
right to reclaim the direct authority even m temporal matters, 
in virtue of the “plemtodo i^testatis” wMcb he possesses 
as the near of Christ, m such cases as the vacancy of the 
empire or of any kingdom, or of mcompetence or defect of 
justice m the ruler, and m all cases of sin. 

These principles apply to all political societies, but he 
looks open the empire as bemg even more strictly subor- 
dinated to the papacy. Be maintains that the Pope has 
the right to hear and determine aU cases of disputed elections, 
and while he does not actually say that the emperor was a 
vassal of the Pope, he bolds that he may properly be called 
an “oiBcialis ” and vicar of the Holy See. 

How far then do these judgments of Hostiensia corresirond 
with those of other canonjcaJ writers of the middle and end 
of the thirteenth century T We shall find some interesting 
parallels in earlier as well as later writers. 

One of the earliest commentators on the Decretals was 
Godfrey of Trano, and while we have not found in his work 

1. 39, 11 ), XXTV.. q IIL, ** qtti* sura rafiooe jnrtnieiiti, defectns jo*. 
roDupetas, et c. pat^nianini (Pecretan, titi*, pscu et pefcsti. ct ex pnoussu 
C Si, S, S3. Si) ... So. ergo qqod ccUigi poteet. 
qaa>Ubet caosa poteet defem 
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any direct discussion of tlio rchtion of the papicy itself 
to tho temporal authority, it la Biijuificant that in concludnis 
the di^cu«sion of the first title of the second book of tl e 
Decretals, Do Jucliciis, he lays down very emphatically 
the principle that in all ca'cs of defect of justice in the secular 
court, the aggrieved person has the ngUt to turn to tho 
ccclc'iastical court, and ho contends that there is nothmp 
unreasonable m this, for originally all cases whether of the 
clergy or the laity were taken to the pnest for judgment, 
and tho layman is only tcluming to his original court In 
cidentilly ho asserts that there was no such process for lack 
of justice from the ecclesiastical court to the secular * 

There was no doubt nothing new m this contention of 
Godfrey of Trano Wo have pointed out elsewhere that this 
principle bad been maintained by almost all the Canonists,* 
but Godfrey s contention is no doubt immediatelj related 
to the claim of Innocent III ,* that he had the right to receive 
the complaint of the King of England that tho King of 
Prance had transgressed against him Innocent is circfi.1 
to say that bo had no mtention to dispute the authonty of 
the feudal court, but he claims tho nght to interfere In 
any case of alleged im—this belongs to his jan«diction 
(How far this claim was eDcciive cither in the ca^e of 
Innocent HI or m the Ktor and parallel case of Boniface 
Vnl IS another matter, with which wo deal ebewhcrc ) 
The contention of Hostiensis that the emperor may properly 
be called tho ofQciahs or near of tho Pope may be naturally 


< CoSredua d« Tnoo Summa nt{>ar 
t tolos Daentabac] u 1 ((ol SS) lo 
■timma notanduA eit c^uod qoanvia 
de&c enta jud ce accrUan mcfcdat 
eccleaiasticcs at t ti pf cum ait 
generals et c beet m fiufl (Decretals 
8 10) nee tamen hoc convert tur ut 
t e tl quabter (Decretals u t 17) 
Nec obatat autem. ut clenci apod 
pttppnoa »p»»ctppo» (nets VI > tt XI 
q ei quia cum clenco (Dcoretom C 
XI 1 tS) Nam puto 01 s )unbaa 
derogatum Kee de divereltate eupe 


nans mireni Nam oUta omues cautx 
clencorum et laicarum defertbautur 
ad aacerdotet ut < qui 6 stmt lep 
per venerablem (Decretals iv 17 13) 
XI q 1 Baeerdot bus et c relatum 
(Decretuiu C 33 1 41 4) n q N 
n quis presbyter (Decretum C 2 6 4) 
Et ideo SI laicua redcat ad suum 
pncaar um forum aou v deCur ejus 
cenditio detenor Sen 

* Cf History of Mediieval PoUt cal 

Theory vol u p "SS "a 

* Decretals 1 13 
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compared with a statement of a Canonist and Civilian of 
tlio first half of the thirteenth century, Uoffred of Beneven* 
turn. In one of hia works where he discusses the nature of 
the feudal relation, ho maintains that the emperor — t.c., 
Frederick II. — held Sicaly as a lief from the Pope, and lie adds 
that many said the same thing about the empire.* This is, 
as far as we have seen, the first appearance of tho suggestion 
that the emperor was a vassal of the Pope, after the famous 
but ambiguous phrases of the letter of Pope ILadri.'in IV. 
to the Emperor Frederick Barbarossa in 1167.* It is true 
that Hosticnsis is careful to avoid saying that tho emperor 
is a vassal of the Pope, bat his terms are at least not very 
far removed from tiiis. 

Another Canonist, contemporary with Uosticnsis, Bona- 
guida of Aresro, in his treatise on ‘ Dispensationes ' sum- 
marises the various aspects of the position and authority 
of the Pope in terms which arc parallel to those of Hos- 
tiensls, The Pope, be says, is above all councils and laws, he 
has no superior ; it is be who has on earth the fulness of power 
(plenitndo potcstatis], he is the vicar of Cbnst and bolds 
the place of God ; it is be who binds and looses in Leaven 
and on earth, to him God has committed the laws of the 
he-avenly and the earthly kingdom; he has both swords, 
the spiritual and the temporal ; the Pope is tho successor 
of Peter and the vicar of Jesus Chnst ; it is he who 
confirms and consecrates and crowns tho emperor, and 
confers upon him the “ exercase ” of tho temporal sword, 
and it is he also who deposes him, as Innocent IV. had 
deposed Fredenck.* 


' IloRrediu de Benevento. *De 
Libelks et Ordios judioorum.’ V (IdL 
11S> “NuBc de vasallis videaious. 
et quidam vuaJb suet, qui rem kliqusm 
»b »Iiquo In feodum reoipiunt, neui 
dominua imperelor « psp* h»bet 

* M Q H, ‘Conebtutiones/ VoL 
1 . 161 

* Bonagmda d' Areuo, ‘ De dia 


poneauombuf.' BS : Solus Pspe pm- 
miesa multoquo uLa potest, de quibus 
pauC4 lofru, quodam compeodio adno 
Idinna Ipno est supra OTone conciLum 
et ocoaft atatutum . . ipse est qu> 

•upenorem non babet • . ipeo coelcste 
habetarbitnum . . • SI. Ipse est qui in 
temababetplenjtudjnem potestatia . . . 

Ipae eat vicanus Jesu Cbnsti et vieem 

ae locum vefi Dei tenet . 83 Ipse 
cat qni absdlvendo in terns aliaotvic'' 
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It i«, however, m the most Important canonical writer 
ol tho latter part ol live tluriccntU century, that is, William 
Durandus, that the most complete parallel with the position 
of nosticnsis 18 to be found 

The Pope, ho saya, has both sTronls, he is tho sncccssor of 
Peter, and the vicar of Chnst, ho has tho “ plenitudo potes- 
t itis ’ , what ho pleases has the force of law, ho rules and 
iudges all tbmgs, for the laws of tho heavenly and earthly 


empire have been pven him 

in Fctli* ct la wm* I in rorlis 
qncxtCTiBqne Tinculum cujus nrmo 
coDirmnat, qujk non homo D»«i* 
ligBl, dedit homirU htjio potM 
tBt«m St IpM Mt <]ul crmiwr ct 
ut»']ua wutur p*lw w rgnum fJnutu 
dimt 8S Ml e<ii oeoM 

dinm petMt, eur it« ijMMt 

•pud qu«Q e«t pro rttioo* rolunUis 
quin quod el pinevt babet vigo- 
rem • SS Ipae eet eolutui a lepbue 
. dipiA VOS tamen rvg 

Bantu e**o l^pbua tllipatum m pns 
eipeio proflten iUe «it qui vom 
divtna prrfertuf omcubui chneti 
■nu • S7 IpK e«( eui }ur«e«)'«ii« 
ft temm imperu n Dre quidem earn 
tuusa tuot Ipae e^t qui habet 

utrumque gUdiuio, rptntunlem et 
tompor^eis. undo in Eraogrlio * Eeco 
duo glndii runt hio,' et dominu* nooter 
cujue vtcee ipee gvnt, utroque glndio 
usue ett et Aloieee m veten Teotn 
mento utniroque glsdium babuit et 
Chnstue in novo Solum beatum 
Fetnun pnnnpom iecit et euuni ei 
c&nuia reliquit, et tpw Pepa aucceMor 
eetl’etn etJesuChnatlvicanca 88 
I{)«e cst qui confirmat, con^rat et 
coronat iiDpcratorrm Et exequ 

tionem gUdu tcmporalia eibi eom 
tnittit, . . et iptio pott eoronattim 
itupcnumetconfiTOatumdeponit, at 
in constitutione Insoccn IV nbi de 
posuit Fredencum 

* Wilhelmus Duranduo, ‘Epcculinn.* 
i p 61 (de legato) Basil 1 5" t) 

\ Ipse (Papalhabct utmmquc gladium. 


by Cod * 

•rilicet leroporalera et epinloalem, es 
eomtnisnone IVi ut XVII , H-st I 
(Derratum D mi 1) et in Evangelio. 

lee* duo gladii et Donuaue eujua 
ifne Tieaa grnt utroqus usul vet, at 
X di quoiuam (Deeretum D 8 8) 
idem et 06 du cua ad verutn (Oem 
turn, h SS 6), aed et alii quandnque 
baboiant rxereiiium utnu<que glaUi, 
ut extr^ de aest. ex eo. d tecto libra 
M (Dearaials. ▼ 1) S] 

Ipse eat luetvaaor Petn et aieanus 
Jeau Ctmaii, vitem non pun hemima 
red ven Dei gmua in tema , unde 
oiBoua aapi et duponit et Julirat 
prout aibi placet et quibbel epii 
ropua ait quoad quadam Ticanus 
Clvuti . Ilabot atiam Papa plenitu 
dinom poteatatia ad quam vocalua est. 
Alu vero in partem aolicitudinis aunt 
▼oeali et duenroodo contra Cdem 
Doo veiUBt, in onuubua et per omnia 
poteat (aevre et dtccra quicquid placet , 
•uferendo eltam jus auum Cui vult« 
quia non eot qui ei dicat, eur ita (acts 
nam et apud eum est pro ratione 
soluntas, et quod ei placet legia habet 
vigorem (Inst , i 2 C) Poteat etiam 
omne jua toUere. et de jure aupra jus 
dispcnsare item non habet aupe 

norem aed ipeo super omnes 

eat non poteat ab aliquo judjcan 
et babet m terns plemtudincia 
potestatis Item ei jura ccelealia 

et tcrreoi impcni a Beo conecaaa 
aunt ut \Xn Dist c I (Deeretum, 
D mi 1) 
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The Pope is the " ordioftrias ” of all believers, and therefore 
acts in the place of the emperor or of any king or prince -who 
has no supenor, in the case of a vacancy ; ho admits, however, 
that there was some difference of opinion about this. The 
Pope has also power to intervene in any question of special 
difficulty or doubt, and m any question of peace. Rome is 
the “ communis patna ” of any “ qni non babet jus revoeandi 
forum ” ^ These are notable phrases, especially the claim 
that the Pope is “ ordinarins ” not only of the clergy but of 
the laity. We have seen that Innocent IV. had used the 
phrase “ index ordinarins.” In other places again Durandns 
mamtaiDs that the emperor tan be accused before the Pope, 
not only of heresy and sacrilege, but of any great crime, 
and that the Pope can depose the emperor or king who is 
convicted of any of these crimes; and that if they are not 
guilty bnt only incapable of roling, he can give them gnardians 
01 " curatores.” * This last clause is founded, as the text 
will show, on a Decretal letter of Innocent TV., afterwards 
embodied in the Text. It sboold, however, be observed that 
Durandiis held that the Pope also can be accused of heresy 


> IC , >; Da eompaUBtit judia* 
•diUoa»(p 397) V«cant«mpena.coe' 
BOMit Papa vcl «jtu d«lag&eua da fendo. 
extra de (e eompe licet. (Deefetolo. 
u 2, 10), velctiomregoo, eel pnanpatu 
eupenoreni coo habentibuo. ut. XV , 
q VI Bliiu (Decretum. C IS, 9. 3) 
Item et extra de elec etnn loter 
luuTersas. in fi (Decretals, ■ 6, IS). 
Quod ideo ext, quia eat ordioenua 
o mni um fidelium, ut a ] proxi. Vel 
die quod regnia Tacantibua Pape ae 
non iQtroinittet mai quando oi madam 
denuntutionis petetur aecundum Fa 
pam . . cum quid inumnet difficile 

▼el aTubigutim inter jodjcee, reemntar 
ad ecclcaiaaticum, at extra qu, filw amt 
legiti per Tcnerabilein f RatioinbuB 
(DecretdU, iv 17, 13) . . . BatiCM 

de queUbet cauaa, extra do jadu aont. 
(Decretals, u. I, 13) P.at>one loci. 

unde Roma : quia communia patna 


est ceoTemtur quUibet, qui non babat 
]ua revoeandi lonun, if. od inunici 
Roma (Dig , BO, 1, 33). V q II. voealoa 
(Decretum, C ▼ ii 1), extra de foro 
eompe. c Sn (Occretale, ii 2, 20), de 
dll c. fi (Decretala, u 8, 4), 9 q IV. 
Concta (Decretum, C ix. 3, 7), B. de 
judi, n IS qui Rome (Dig., ▼. I, 34) 

* Id id. I De accuaato (p. 200): 
Sed die quod iisperator accusetur 
coram Papa do heresi, eacniegio. at 
perjuno, et quolibet gran cnmine. et 
ab eo judieetur 

Id id , i De Legato (p. 46) : 
(Pepa) deponit imperatorem propter 
ipeius iiuquitatera. ut extra de re judi. 
ad Apostolice, lib VI. (Decretals, VI > 
2. 14, 2), etiam regea ut XV., q V’l. 
Abua (Decretum. C xv 6, 3) : et dat 
«ia curatores, ubi ipsi sunt inutile* 
ad regendum, ut extra de aup neg- 
pielat. grandi, Ii. VI (Decietale, I’l , 
1 S.S). 
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by a council, or a pnocc, or the whole body of tho faithful • 
In anotlior phco again be maintains lint Iho Tope approves 
and confirms the person elected to tho empire, or he can 
reject him for just cause, and if several haao been elected, 
ho can pvc the empire to whomsoever ho will lie con 
secrates and anoints and crowns the empeioT, and can depose 
him cicn when he has been crowned He mentions that some 
held that tho emperor had tho orders of a pnest, wliile others 
said be was snb deacon, but ho giscs bis own judgment that 
ho has no orders * 

It would then seem evident that it was upon tho pnnaplcs 
and methods of Innocent IV as a Canonist that tho theory 
of tho Canonists of the later thirteenth century, with regard 
to tho temporal authority of the papacy, was founded, 
and that in their hands the theory took the form that, while 
the cicrciso of temporal authonty was left to tho secular 
ruler, it did In principle belong to the Pope, for it was 
derived from God through him, and he could, when need 
aro«e, reclaim it 

This chapter i«, it wiU bo observed, limited to tho position 

* Id idt Do Arrurato (p- *00) St) El ut> OX tsona topoILl, 

r*p« rt &n> tAntuRi do homl arou at ibi^ Ft Ftiojn Jam Coronatum do 

Mtor XI. di fi Papa (D«<TFtoTn D pout at extra d» r« Jud ad apOitcLce 
40 S) et tuno tfI a ajiioda vel a lib VI (Dorretala, VI** 1 * It !) 

pnac po ul XXin q t pnor pe* [(eoi onlmat euio nata Imjerator 

(DFeretum, C xxi S *0) et SO d, ordioem bat«t at 63 D at \alFnt aua 

■ cut quamvu et e noa ad Gdem tn/ae (Dectetum D 63 S) et | pnna 
(Decretum D 96 IS (t 2) ve) a rer p bin tn fwt (Decretum D 63 D ct. 

pore fidcUuin cu dn obi non, (De Grat poet c ST) D cast eium qudam 

rretom D 96 4) eel a> aubnuttat ae (|<mk 1 fcabet ordisem aacFrdotalcm 
al eui judjc o * q 7 ool ii (Decretum prout do S do rcruin die, ^ era 
C. u 7 41) Q de Jar om jod et (Dg i B 9). Alu dicunt quod eet 
receptiun (C ui 13] aUa* nunquant eubdiaconus. Tcrt dicunt quod non 
accusatur eat aubd aconus acd epucopo in oCTcio 

* Id id« I S De legalu (p 49) aubdiaconatui imuxtrat Tu d c quod 
Approbat (Papa) cloctum in impera nullum babet ord ncm et quod die tur 
torem et conGrmat \rl inSrmat elec inprc e Justa ordinem meum ezpone 
jpvue grat ficando cui vult cum aiot id cat dISciur] Dabct emm earac 
plurce in discordia elecU conaeecat tereci miUtarem ut I q 1 quod 
ct inuogit et coronal ipaum ut extra qiudam (Decreturo C i 1 7) 60 Di 
de elec venerabOem (Decrotala i 6, at ai qu i post (Decretum D 60 61) 
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of tbo Canonistfi with whom wo have dealt. The character of 
tho theory of other extreme papaliet writers like Ptolemy 
of Lucca, if indeed ho was the continmitor of St Thomas’ 
‘ De Eegimine Pnnapum,’ or hko Ilcnry of Cremona, requires 
another discussion, and these theories must not be con- 
founded with the much more cautious and restrained position 
of St Thomas Aquinas himself. 
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CHAPTER VI 

T TTt: TIIEOPl OF TIIF TEMPOa.\L POWER OF Tlir 
PATACl TV MNCENT OF BPATTVAIS, rTOL>M\ 
OF LUCCA, A^D ST THOMAS AQUINAS 

We liavo seen the development m tbo CanonJstfi of the theory 
that the temporal as well ns the spmtual powers bclonpcd 
in pnnciple to the Pope, but wo must not assume that this 
theory was accepted cither by Ibo ccclc^iastienl wntcra m 
genenl, or by those wlio repre«cnted the standpoint of the 
secular authorities ^^c most therefore examine the position 
of these writers, and we do so in this ehaj ter xnth reforcnco 
mainly to Ptolemy of I ucca and 8t Thomas \quma« 
Before, however, wc deal with thc«e wo may take account 
of some of the statements on the subject which \uicent of 
Beauvais thought to bo suOIcieDtly important to be mcluded 
m his great encyclopTdic work 

^e may begm by obscrvmg that \incont cites, as from 
Gratian s Docrctum, the words of Pope Gelasiua in which 
he had said that Christ Binisclf separated the temporal 
from the spiritual office, and bad given to each its own 
separate function * 

With this ho cites a passage from a work of Hugh of St 
Victor which desenbos the Chorcb as the Umversitas 
of the faithful, which is the body of Chnst, and says that the 
* Umversitas is composed of two orders, the clergy and the 
laity , two forms of life, the earthly and the heavenly , and 

‘ Vincent of BeaUT»ie Speculnm act bus propnia et digmUt bus die 
Tol u 7 31 Mediator Dei ct tinetis oSie s potcetatis utnusquo 

bominum bomo Cbnstus Jeaua a e dl^cre^ t 
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two authorities, the eecutar and tho Bpiritnal 5 tho head of 
the secular power is the king, tho head of the spiritual power 
the Pope. As, however, the spiritual life is more honourable 
than the earthly, so tho spiiitnal power excels the earthly 
in honour and dignity, and tho spiritual power both in- 
stitutes and judges the secular. The spiritual power was 
first created by God, and can only be judged by Him, and 
in the Old Testament the priesthood was first instituted by 
God, and afterwards the royal power was ordered by the 
priest, at the command of God.* 

We may possibly conjecture that Vincent was using the 
passage for Hngh of St Victor as a comment on or explanation 
of the Gelasian passage, and that, while he recognised the 
authority of each power, he also wished to make it clear that 
the spiritual power was not only superior in dignity to the 
temporal, but also prior to it to time, and had its place in 
Its creation and possessed a judicial authority over it. 

TMs interpretation of Vincent's intention is confirmed 
when we observe that in the same place Vincent goes on to 
cite that letter in which Innocent III. bad set out to the 


> Id iS , 31, ‘Hugo d« SaetAcoeitM,* 
L. S "EecltiMt Sftoets i. 

Ctas\«t% pT«plet 

epiritum Chnsti quem ftccipit. ... 
CniversitAfl hz0 duo* ordiof* 

eomplectitur, Uico* et cloncw, ^oaw 
duo lat«r» corponfl uxuua : qium ik 
ad suustram aunt laici qui viite pn*. 
eentia neceetitatis laaemunt, cIctki 

veto quiun ea qun Ad apintoaleD 

v\iam quau 

daztra pars. . . DulB quippa vitie 

eunt. una teiT«Da, alia cceI«BU». Uds 

qua corpus vivit ex anima. alia qua 
amma Tint ex Oeo Vita terrenabotus 

terrema abtur. spintualit e|Hnttialibw 

Ct aulein m utraquevita justitia lerveat 

eeouodum neeessitatem, vel ratiODem, 
itudio ac Ubore acquirant, deinda alu 
qui ea potettate officii comTCUBi, ae- 
cundum cquitatem diapenient Ptup- 


utranque vitaiD dittnbuto, jtotettatoa 
•ant coBAlitutB aaculan* et ipmtualu, 
to ulreque ditem cust gtadua et w. 
dinee Terrena potettae caput habet 
Te^m. epintualig habet aumaum pan* 

dignior eat. quam terrena, et epinlua 
quam corpus, tantum spintualis po 
teataa terrenain hoiiora ae digzutate 
piRccdit Nam epintualii teirenam et 
■nabtuere habet ut ait. et Judicare ai 
bocta non fuent Ipsa vero a Deo 
pnmuni institula eat, et cum deviat 
a solo Deo juihcan habet et potest, 
ncut eenptum est, ■ spiritualis duu- 
dicat omnia,' 4e Nam et in veten 
Teatamento. pnmum a Deo eacerdo 
bum tnaUtuVum est, postes veto per 
•aeerdoUum, lubente Deo, regahs po- 
teataa ordinata. undo et adhuc in 
*eel6«» Dei aacerdotaUs dignitaa re- 

Calempoteautemaaemt Et aportolua. 

Qm benedicat major est.’ ” 
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emperor, Alexius of Coastnalinoplo, tlio Bupenonty of tho 
ecclesnsticnl autlionty over the secular, and compired the 
Church to tliD Bun 'ind tho Ung to the moon , ^ and -what 
is much more sipniflcint, Innocent III 8 citation in Ins letter 
to n ihp Augustus of France of tint Constitution of Sirmond 
vrhicli allo^ve(l any party in a law suit to tpinsfer the case to 
the Court of the Ihshop* In another place again ^lncenl 
cites, from a work which he nils Summa de Casibus, a 
passage winch lavs down the f»r reaching principle that the 
Church not onlv cm excommunicato and depo«e any ruler, 
either for his own heresy or for negligence in extirpitinghorcsv, 
but al'o can depo«o any secular pnnee for general negligence 
and incapacity, as Pope Zachanas deposed tho King of the 
Franks and as Innocent III deposed the Emjicror Otto I\ • 
This 15 obviously related to the principle set out bj Innocent 
IV, Hostionsis and ^Nilliam Durandus,* but it goes a httlo 
further than Innocent and Durandus, for while tlicj claimed 
that tho Popo had the nght m ca«e3 of incapacity and nog 
hgenee to appoint a curator or gnardian, and that tho 
Pope * sncceeds to the pnoccs junsdiction, the ‘Summa 
de Casibus ’ Bays that the Popo can depo*c him ‘ 

Wo must, however, ob<crac that in another place Vincent 
cites a passage from a work which ho calls Summa Jons,* 
which says very plamly that while a coostitution of the pnnee 
has no authonty m ecclesiastical matters, in secular matters 
and m the secular court vt is valid agamst anv canon, unless it 


* DecreUlt >33 CT lol ii p. 
* 15 . 

* tlccnUl* u I 13 Cf ToJ 

p •-’0 

* I tor^nt Speculum u 9 5S (Ex 
Sununa de C&s bus ] Ex pnrmuiso 

inter klin coUjge notxbiliter quod judex 
rel poteetas eecularit, Don tolum prop 
ter lierM ra nsen eed el un propter 
oegl gentism circa heiee m rxl rpao 
dam, poteet non eoluin exconunumcan 
ab eccleaia aed et aia depom Et 
exteode bane peenata et ecclco e 
poteetatem quandocunquo pnocepa 
al quu eeculanr fuent inuUlia dioeo 
lutua et negbgenr c rca regimen rt 


JiBt tiaiD ebAerrandam Lnde Zacha 
naa Tapa depoauit Ludoncum Ilegera 
Fraocoruin predeceesorera Ihp n pa 
In* CkcoU et Innocentiua Otloneia 
ImperatorerD Et eat ratio quia omnia 
Cl ruUanua rat one peccati effieitur 
de foro ecelmie Oade dommus 
ad rrophetam Ecce eotutitui t« 
niper genlea et regea Fotest et am 
ecciraia propter ipeorum jud cuin 
negl geoUtm ds Ulorum aubd tia 
]udc<ue 

• It irould be interest n^ if ae could 
detenu no tbe date and authorsh p of 
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is contrary to the “Law and the Gospel.” In the ecclesias- 
tical court the canons arc valid against any secular law.* 

We have discussed this question about the conflict of 
laws in some detail in a previous volume.* Vincent, in citing 
this passage, seems at any rate to be aware that it was not 
admitted by the secular lawyers that the Canon Law of the 
Church could over-ride the Secular Law of the State. 

We cannot indeed say that Vincent’s citations enable us 
to form a definite or confident opinion about his own position, 
but so far as they go, while they do not represent the judgment 
of the Canonists whom wo have considered in the last chapter, 
that the temporal as well as the spiritual authority belonged 
to the Pope in principle, they do set out in large terms the 
claim to a supremo judicial authority over the secular prince. 

In the latter part of the century we come to a writer who, 
like the Canonists with whom we have dealt, represents :|p 
the most dogmatic form the principle that the Pope is supreme 
in temporal as well as in spintnal matters. This is the author 
of the greater part of the ‘ De Begimine Principum ’ of which 
the first book and part of the second were wntten by St 
Thomas Aquinas, and he is new generally identified with 
Ptolemy of Lucca.* 

Before, however, we consider bis treatment of the temporal 
authority of the Pope, it Is important to observe that the 


> Id >d,ii 7,33 He q\]ot«s Cratiu, 
Decretum, D 10, m aaTing : “Coo* 
ftitutiooee vero principtita eccleaiaettcu 

oooatitutionjbue non pnexmneot eed 

ecclesiaetibuB legibue postpooendie 

cunt,” but be goes on to oto a work 
vhich he calU ‘ Surama June ’ . ” Kota 
quod conatitutio a principe lata, cuper 

Si vero canoni contradicit, tunc etuni 

in cacularibua et in foro ceculan valet, 

nisi legi vel evangelic cootrano luen(> 
tuno emm non valet, lit cunt leges de 

foro autem ecoleziaslico canon, lUi legi 
contradicens observan debet, et eee 
unilum ilium judican, iicut esl lUe de 
pr*scnptione fiO annorum.” 


"Super aeculan vero ncgotiO lata, 
s> non eonlradicat eaaoiu, valet, et 
■paom cccleaia tamque cuam approbat 

et teoel, sc per ea negotis dacidit, ubli 

eaooaiulBtatuit Quae u et inmuterotur 

• pnuGtpe ipaam quoqoe immutatam 
habere debet ecdoeia, auai per canonem 
cpaciabter fuent conHrmata ” 

» cr »ol II , pp 77 85 and 227. 

S33 

* For • full diacusaioD of the question 
how much of thia worlr la bv 6t Thomas 
Aqumaa. and of tbe reasons why the 
aatboiahip of tbe rest of the work is 
attributed to Ptolemy of Lucca, ue 
veould refer the reader to Grabmann 

* Die Echten SchnfteQ dea HI Tbomaa 
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onllior, as wc lia^c pointed out In nn earlier chapter, is deir 
and e\cn dogmatic in nsscriing that all lordship comes from 
God a* from tho first rulcr.‘ He argues tint this is evident, 
for the nature of the end of tho fetato is to direct the life of 
the citizen to Mrtuo and to eternal felicity — that is, the vision 
of God • Ptolemy then, following St Aiigustino in tho ‘ Do 
Cmtate ttei,' contends that It was bcc.\u«o ttio Uomans 
al>ovo all other rulers pursued good ends, that they 
merited the empire ; it was their love of their coimtry, their 
zeal for justice, and their “civilis bencvolcntin ” which de- 
served this » lie admits, indeed, that tlicre are other reasons 
on account ol which Gtnl permUs lonWiip , slavery was 
caused by sin, and God uses evil rulers us a punishment 
for tho sms of the people*, but the lordshii> which Is that of 
counsel and of direction is natural.* Widcver, then, w.i8 

' fit Thento* Ar|<jinM (ruil<>m 7 «f cMitunm (1W4 tune oputnv rrmt, 
Lueeft). ‘Dfl IVpmiBe rnnfiium.’ el Ulu In tpo nt nru* mientuA” 

111 1 1 ** Inrle inenjlMte spricnl •> IW * Id id. t.i 4 "It (juln Inter 
emne pro»enir« darainiun iwoV * «nne* rt prinrip^ in«n li, 

pnme demln«nt« ** Itemsm ed pmlict* mepi luerunt 

'Id Id , 111 9 I '* Con'luditur «rg» eoltxiU. Dru* tllui Inipirkvit ixl bene 
ei hoe. quod qurlibel f«i quAnto reiwndum, unde et difmo meruerunl 
ordmetur nd rteclleniiofere flneia. Impenum. ut Aumutinut la 

Unto plua pwtiap«t de AcVioiyi divinn. l4l> De Civ bri, diTrrue nuxu H 

Ilujunnedl notein e«t reRouin eu]ue r^tioiubu* ijum sd prawn* penlnn- 

eun(t\M communiUti*, Mil roIIe|pi. aieo g*odo ad tree redueere po«niR>ui>, aliia 

politic. *ira rrgali*. (ive cujuaeunque ut tradatur eompendicniu* rewatia, 

condition!* 1 quia euro inU*nd*t eotili* quanim intuitu incnjenint doroinjun, 

aimum Oncm. ot I’hiloMphu* tanpt una tumitur ex aruoic patnn aba 
In Elhiei* et in I. Pobtieoniro. in ipm> vero ex xcio juxlitie tertia auletn 
divina prnntclbgitur aetio. et niB tit ex xelo nvili* heneiulentir " 
lull dommonimfubjiriturregiinen * Id id.iii 7 and 8 

Arapliui, In rrmnine tefpelator * Id Id, in Bi “Bed utnim dotiii- 
•eroprr debet intcndeni ut cives din mum hominie iufe, horomero lit 

ganlur ad Tieendum locundum vlr naturale, vet a Duu pcrmiMurn, Tel 

tutem, immo hla rat Qni* legialaton*. provuuro, ex lam djcu* Tenta* baberl 

ut I hiloaophua (belt in 2 Flhjo . • potrat. Quia ii loquamur do doimnio 

himi autem ad quoro pripeipaliter per modum Kirvibi lubjectionia. Intro 
Flex Intondere debet, in *o ipao ct in duetuin rat proptoi peccaturo, uv 

fubditli, eit ffteriia boalitudo. quK In dictum rat tupra. Bed li loquamur de 

vuione Dei eoneiatit Ft quia uita dotuiuo prout Imporut oRlcium con 
TiiioeitperfectiaiimumboDuroimaxiroo oulendi «t dirigendi, iato modo quad 
debrt roovero Regom, at qucrorunquo naturale potrat dici, quin eUara In 
doroiouro, ut buoo Goero tubdili con< atatu innocecitiiD fuiviet.’' 
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Ptolemy’s judgment on the relation of the temporal and 
spiritual powers, it is evident that he conceived of the political 
order as having its origin in God and nature, and that there 
IS no trace in his work of the supposed Hildebrandmo tradition 
that it was a thing enl in its nature. 

When we now turn to the question of the relation of the 
temporal and spiritual powers, wo find that Ptolemy sets 
out and carefully develops tlio contention that since the 
coming of Christ temporal power properly belonged to Peter 
and liis successors, for they were the representatives of Christ, 
to whom all authonty belonged. 

All power, he says, belonged to Christ, and he conferred 
this upon his vicar — that is, Peter — when he said “ Thou art 
Peter,” for this signified the lordship of Peter and his suc- 
cessoia over all the faithful, and the Itoman PontifT may 
therefore be called both priest and king.* After discussing 
the significance of the first three clauses of the saying of 
Christ to Peter, he interprets the words ” Whatsoever 
thoQ Shalt bind on earth shall be bound in Heaven ” as 
expressing the fulness of lordship (dominii plenitude) which 
Christ conferred upon Peter. For ns aU movement end 
“ sensus ” in the body comes from the bead, so in the mj stical 
body of Christ, it comes from the supreme Pontiff who is its 
head ; and this applies to the temporal power as well os the 
spiritual, for the relation of the temporal to the spiritual 
is hke that of the body to the soul ; the body has its being, 
its virtues, and its operation through the soul, and thus the 
temporal jurisdiction has these through the spiritual juris- 
diction of Peter and his successors. This, he contends, can 
be proved by the actions of tbo emperor and popes. Con- 
stantine surrendered the empire to Pope SiU ester. Pope 
Hadrian established Charles tbo Great as emperor, Pope Leo 
did the same by Otto I. Again, Pope Zacharias deposed 


^ Id xd I lu 10 '* Cum eniio exdfo, 

(Chnato) *ecund\ini auun humanitaCem 
ommi ut GoUfttA potestu, ut pat«t 
Uat XV]. 16. dxetam potMlAtrai 
luo GommuiucAxit vic&no Goxn Amt 
' Ego dico tibi, quift tu m Fetnis, Ac. 


nu qustuor ponentur claiMul®, omoea 
»*gniac»tiv» dommu Fctn. cuorumque 
•uweMonuo super omne* fidelcs. et 
propler qoaa mento summue Fontifex 
Bomxnui episcopui dci potegt Hex 
et Saeerdo*." 
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the IvinR ot the Franki, Innocent III took tlic empire from 
Otto r\’ , and Pope Ilononns from Predenck 11 /Ml this 
they did for just causes as the shepherds of the flock, other- 
wise they would not have been lepitimate lords but merely 
tyrants ^Vlicn therefore the popes act tlius for the pood of 
the whole flock, their authority is supreme o%er all other 
dominion Ptolemy confirms this by his interpretation of 
the dream of Nebuchadnezzar, for after tlie kingdom of the 
Assyrians, the Persians, the Greeks, and the Romans, God, 


said the prophet, \nll establish 
others — that is, the kingdom 
Church, which holds lus place 
Ptolemy’s position is plain 

■ IJ ■<! . 1 1 10 SM dominu 

plMUtuJoOTlfiKlitur cun altirao <lKitur 
* E( qucxleuBauB I PBran* (uprr 
ent l»s«turn ct in e^lii ' A« Cum 
ciurn lummua ponU(«s ii( tsput in 
eorroru 10711100 emaium fiJ«l>uiD 
Ctirifti St • eapiM (it nmru* raotu* «l 
•en«u« in eorpen , «ic ut 
praponto <3u>xl (I di<a(ur *4 (olBm 
(pintualfto potMut«re boa «(m 
non potaot, quia corporala «i 
as ipintuali «t porpetuo d«p<*n(l«t. 
(■cut corporu operatio «s nrtuta 
ammr Sicut ergo eorpui per animam 
habet e»»e Tirtutera, et oprraUooeio 
• ita et temporalii joruidictio pmt 
cipufii per (pmtualcm Petn et euc 
ceasorum ejua Cu;u( quidcni argu 
laentum araumi poteat per ea que 
iDveiumus in aetu ec gestu (ura 
moruOi pontifcuni ct imperatomm. 
qua temporali junadictiom ce a a c n iot 
I'nmo qmdera do Conatantmo apparet 
qoi Silveatro in impeno ccaait Item 
de Carolo llagno. quota Papa Adnanua 
Imperstorem cooatituit Idem da 
Otiose I , quj per Leonem creatua eet 
et Inperator eet cosstitutus, ut fix 
tona*_ refenmt. Bed. ex. deqomUOne 
prmcipum auetontate apoetolica {acta 
eatia apparet ipeormn poteataa. 

Pnmo esim isTeiuiaua de Zaehana 


an eternal kingdom above all 
of Clmst and of the Roman 

and nnambiguous All tem- 

hanc poteatatem eiercuiaae euper reg"!n 
Francorure, quia ipa im a regno t.e. 
poauit et cmnm taronoa a Jununento 
C lelitaCta abaolrit Item de Innon-ntie 
III qui Oltoni q'larto iispenum 
alKtuIit (Nl et Feilenro aeeunrJo hoe 
•dem aecid t per ITononum laneeentu 
■ttimediatem euocaaaon-m Quamvu In 
emnibua Utu eummi pnntiQna non 
esienderunt manum, n>u mtione de 
I cii. quia t*l iioc urdinatur eomm 
poteetaa. et cujualibet doreini ut 
proaint grrgi unde mento putoree 
aocantur quibua cigilantia inoumbit 
ed eubditorum uUlitatem Aliaa non 
aunt IrgiUme domini, eed tTrarnu, ut 
probet pliiloeophu%, «t dKtuca cupru 
tloo ergo luppoaito, quod pro 
utilitato gregia agatur (icut Cbnetue 
intendit. omne tupergreditur domi 
mum ut ex dietu appnret quod ex 
ruiooe Sabuchodonosor (atu eet mam 
loetum de (tatua Sed post bse 

'niecitabit, ait Propheta, 'domisus 
Deus emit, tegnura quod m etemum 
non diasipabitur et regnum ejus populo 
alien non tradstur, comimnuctque 
umversa tegna et ipiutn etabit in 
KterouoJ. ojinrl. tnJiun. <uL Chnaljim. 
tolenmus eed vice ejus ad Romanam 
eoclesiam ai ad paacendum gregem 
ejua intondat ” 
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pora! as well as spiritaal power belongs to the Pope as the 
representative of Peter and of Christ. His interpretation of 
the Donation of Constantine is equally interesting and 
significant, for he treats it not as the source of the temporal 
power of the Pope, but as merely a recognition of what was 
always there ; and it is evident that this is not merely in- 
cidental, but rather that it is an wtnnsic part ol bis whole 
conception. Christ, he says, was indeed the true lord and 
monarch of the world, and Augustus was his representative, 
although he did not know this.* Ptolemy discusses the 
reasons why Chnat did not at once assume that universal 
authority in temporal as well as spiritual matters which 
properly belonged to him, and contend? that there were two 
reasons for this : tho first, that he ought teach all prmces 
humility ; the second, that be might show men the difference 
between his lordship and that of others.* Christ therefore 
permitted the prince of the world to rule, both in his life- 
time and after his death, until the kingdom should be complete 
and ordered in bis faithful subjects, and only then at the 
fitting time did he cause Constantine to yield the dominion 
to the vicar of Christ — that is, to Pope Sylvester, to whom 
indeed of right it already belonged-* 

The emperors who succeeded Constantine, after the death 


> Id id. ui. 13 "Quia iU« oatus 

at ratmarcha, cujua vices getebal 
Aujuatua beet non latelligena. aed 
culu nc. 0Kut Caiphaa pmphett' 

Cf id id , m. 1 4 • " Sed tone fHitnf 

quando mccpit, qiua conatat multca 
imperafisc, ipse vero abjectam vslaii, 
elegit. . . Ad hare autem queabmem 
ast respoDsio quia prmcipatus CbnaU 

•Id id, 14, 15. 

* Id. id . lu. 1 6 : “ Et hine eat quod 

rez nostea Chnatua peincipee aeeub 

meneDte, ad tempiis. quousque Tid^ 

beet auum regnum asset perfectom et 


laueealum . . Opportuno igitur tem- 
pore. ot mam/Mtaretur muodo regnum 
CTinab conpontuai, s^rtua pnncipis 
Doetn Jeru CbnstI pnfleipem mundi 


ba^ 

beato 

debebati 


idebcot Silveatj 


:0 Chnsti 


aupenua asngnatis m qua qujdem 
oOBsione tpintuali Chnsti regno ad;unc- 

in euo vigoro: quia lUud per ee quxn 
debet a Chneu fidehbus. istud vero 
aeeundano tamquam adnunistraos 
pcimo, ahter autem contra lotentionem 
ut Chnsti ’’ 
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of JuUan, were obedient to the Roman Church,* but flmllj, 
boeau«e the Emperor of Constantmopje did not defend tlie 
Roman Church apimst the Lomlnrtl^, the Rope cillod in tl.o 
Frank, to protect it and transferred the empire from tie 
Greeks to the Germin®, and thus showed that the autliontj 
of the emperor depends upon the judsment of the Pope * 
lie dlnstralcs this further bj a «b«cm<uon of the bvstorj of 
the succession to the empire With Cluirlts the Great tho 
empire became hereditary, and this listed to the ecsenth 
(generation Then the Roman Chnrch was harassed by the 
wicked Romans, and summoned Otto the Duke of tho Saxons 
to its aid, and lie was creatcil empiror by Pope Leo. The 
empire apam was hereditary m his family until Otto III.* 
Then Gregory V. created the system and method of election, 
and this will continue as tone as the Roman Clmrch, which 
has the supreme rank m authority, shall judeo that it is 
U'oful to the Chnstian people * 

Tho principle which is thus set out by Ptolemy of Lucca 
that nil temporal as well as spintna! power belonas to tho 
Pope, ns the reprcsontalivo of Christ, is not in its essence 

> IJ 1 1,111 17 4»{^iKl*nint Bt l»«it JaidnikAtu. . . • 

' Id i<L., >11 ]8i "Tuna isitm «ccl<«ia diaio* rnnr>f>« (ovit Poat 
gnratA EcetMi4 • L«n^b<mli«. «t quam 'r*ro def«T«runt, at tantvm 
Constantinopclia inipeno Buxiliina aoa SfiahMbi ronmapormnci CbTcIi, d<» 
r«reo(9, ({uiB foru Don pBt«r*<. 'fus >lio pnocipe ttl ibj protectionFm pro- 
pot<m<ii> eliminate, AilTaravit Hotovtua Tidit." 
ponti{<-x sd tu] dalontiooeni contr* * Id. id , 19 

proliato* boibaro* rrs'm Frv>carum * Id id . n, 19 "Et ex tune, ul 
PiTmoquidcniPlpinamSt«ph»Wwr»ps, lusturi* trulunl. per Crepinum quin- 
et ■accessor Zaeh»nac contra Awtul taro, jenero »imililer TliooUirucura, 
phom Tctp-ra Longobardorum deuxta proeua mt electio, at xuielwet pet 
Adnanua et I«o Carolitm Slagouni eeptem pnoeipee Alammama Gat, qua 
contra Dcaidenmn Aiatulphi (Uiam , luqaead ista terapora perseverat. quod 
quo extirpato. et deTUiclo eum aua eat epiitium dueentorum aeptuagmta 
gento, propter tantuin beneSciuin annororo, vcl circa et tantum durabit 
Adnanus condlio celebrato noroe quantum Homana Ect1e<ia. qua aupre 
centum quinquagiota quinqoe epiaco mum pradum in prujcipatu tenet, 
porum, et venembibam abbatum, im Cbrwti fidoUbua expedient judicatcnl. 
penum m pertonam mapiiCei pnncipia In quo caw, ut ex verbis Domim 
Caroli aCraecis traoatulit inOennanos , supra inductis est mamfestum, vide- 

in quo facto aatia oatenditnr qualiter licet pro bono ttaiu unii-ersabsecclrais-, 
potesta* imperil ex judicio Faps vidHur vieanut Chnati habere pleni 
dcpendit Quarodiu enim Constant, todinem polestatu rm coropetit dicta 
Dopolis pnncipes Bomanam eccleaiam proeiaio ex tnpliei genere " 
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different from that of Innocent IV. and the Canonists %rith 
TTbose work we dealt in the last chapter, hut it is stated in 
even more explicit and dogmatic terms. We shall see in a 
later chapter that the position of Ptolemy is much the same 
as that of Henry of Cremona and others who represented 
the extreme papalist view m the conflict between Boniface 
VIII. and Pluhp the F.air. 

We must now inquire what was the attitude of St Thomas 
Aquinas to these conceptions. It has sometimes been said, 
or at least suggested, that in substance at least ho agreed 
with them j that is what wo must consider. 

We b.ave already pointed out that St Thomas was clear 
that the authority of the State was derived from God, .ind 
that the function of the temporal order w.as to lead men to 
a life of virtue and to that be.avenly blessedness which is the 
true end of life.* St Thomas, that is, recognised the lofty 
character and the liigh purpose of the tcropor.'il power, but 
he was also clear that there was a greater and more excellent 
authority in the world than this. There is nn important 
passage in his own part of the * De Begimine Principum ’ in 
which he sets this out. Tho final cod of life of the multitude 
gathered together m society is not the hfe of virtue, but is 
to attain through the hfe of virtMO to the fruition of tho 
divine, and to this end man needs a rule which is not only 
human but also divine. This belongs to Christ, who is not 
only man but God, king, and priest, and from Him is derived 
the royal priesthood, and all the faithful, insomuch as they 
are His members, are both kings and priests. The ministry 
(mimsterium) of this kingdom, in order that spiritual things 
may be distinguished from earthly, belongs not to the earthly 
kings but to the priests, and above all to tho chief priest, 
the successor of Peter, the vicar of Chnst, the Roman Pontiil, 
to whom all kings of the Christian people ought to be subject, 
as to tho Lord Jesus Christ Himself, for those who have the 
charge of tho lower ends must be subject to him who has the 
charge of tho final end, and must be directed by his author- 

• cr. p 33. 



aiAr. \i] TraironvL pown: oi* Tiic pvpacv. 


310 


ity. It was smtable that the pnosls of the hoallion, and o\ on 
of the Old Testament, Rhould hi\o hern subject to the kinps, 
for the purpose and promises of lhe«(5 systems of rchpioii 
wore concerned with tcmporil prosperity, but the pnesthood 
of the new law is more lofty, for it leads men to a lieaTcnly 
good, and therefore in the law of Clinst kings must bo subject 
to priests.* 

With this careful 6t.»tement we must compare a very 
important passage in the ‘Smiimt Thcologtca 8t Thomas, 
in discussing the question of usurped junsdictions, maintains 
that the spiritual power does not commit an act of usurpation 
when it interferes in those temporal matters in which the 


secular jiowcr is subject to it, 
by the secular power * 

I El TKowm ‘ D« lU-pt 

*iun« Pnn?ipvm.' i ll N«n m 

»rro oltimuD fiai« inultitiKliaU «en 
TiT«w •Muodum Ttfiuiotn. 
•ed r«r virtgoMa vium {wrv*t>it» 
*d fnu(ien«m dirintm Srd qui* 

Eneni fruitiout dines non coMoiiuitur 
liotno p«t nrlulcm huroAnsre, onl 
nrtato dinu, ]utt« {Uud kpOTioU 
Rotcfto. vi ‘CrAtiA Dot viU «t«rna 
perdunra »d illAin riann Don butoAm 
ent, «cd diniu rvgimius Ad illuas 

iptur rr^m hojiutnodi per 

tinet, a'u BOD •oluia I onto, oed 
etiam I>«ub, AriUrtt od domiouni no* 
truia Jecum Chnsture, honunr* 
Elio* D«i {ocicna in e«lcst«n> glorum 
iDtroduxit Boo igitur nt rogioien ri 
trad turn quod noo corruiDpotur 
propter quod oon lolum aacrrdoe. eed 
rex m senptuns Mens Donsiostur. 
dicenta Hierein xxui * He gnsbit rex 
ct sapiens ent ‘ Unde ab eo regale 
eacerdotium dematur Et quod est 
atDplius. oTTuiea Chneti fideles m qoan 
tUA sunt membra ejus, regea et aacor 
dotes dieuntur Eujus ergo legm 
tninisterjunt. nt • terrems essent 
■pintuolia distiDcta, con tent&is ivgi 
bus Bed sacerdoUbUS est comnussuni, 
et precipuQ t 'lmm n sDcerdoti successon 


or m those which arc left to it 


petn, Chnrti Vieano. Itomano penli 
6fi. eui omne» refM populi OiruUa&i 
oportet esse rubdiMt. neut ipri Demmo 
Jreu Cr^te S>e emm *i ad quetn 
fiiwt ultiini rum pe-rtineti subdi debent 
Bb. vl quee pertipel eur* uitereden 
tiutn Emuin, et ejus bufcno dingi 
Quia igitur taeenloiium fTntitium, et 
totus diviaoruTB tuliut erst propter 
tetnpcralia bona eonquirenda, qu«) 
oituua ordinaDtur sd tnultitudinis 
txAum romraune, eujus legi enra 
incumtst, eomenienler saeerJoUfS pen 
tUium rt-gihua lubdsbantur Red et 
quia la reten lege promittebAntur bona 
lerreno, non n ditmombuii. sed a Deo 
rrto reliposo poputo exhibenda, indo 
et ta lego eeten Mtordote* regibus 
leguntur tuiue subjecti Bed in no\n 
lego est eacerdoUuin altio*. per quod 
boniines traducuntur ad bona ccelrstia • 
unde et in lego CThruti reges debent 
eaeerdotibus esse aubjccti " 

* Id , ‘ Summa Thcologic*.' 2, 2, 
<0> 0, 3 “ I*otestas tpintualis distin 

guitur a temporab sed quandoquo 
piolati habentea epintualcm potestatem 
lalmmittunt de Jiw^ 5ia< 
ad oecularem potestatem , ergo usur 
potum judicium non eat fllicitum . . . 
Ad tertium diccndum, quod potestas 
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These passages certainly do not suggest that St Thomas 
conceived of the Pope as holding the temporal power ; in 
the first he seems clearly to mean that it is for the Lead of 
the spiritual power to guide and direct the temporal towards 
the final end of life, and to exercise authority over it with 
regard to that final end ; in the second he seems carefully 
to limit and circumscribe its temporal authority. 

St Thomas is indeed clear that the subjects of a secular 
ruler, who has been excommumcated on the ground of apostasy, 
are absolved from their oath of allegiance, and that the 
Church has power to eicommnmcate and thus to depose 
such a ruler. He discusses this under the terms of the question 
whether the pnnee, who apostatizes from his faith, loses his 
authonty over his subjects. After stating various arguments 
against this, he quotes Gregory VTI. (as from Gratian, 
‘Decretuzn,’ Causa 15, C, 4) as declaring that be absolved 
from their oath of fealty all those who owed allegiance to an 
excommunicated iierson. He then carefully states bis own 
judgment that unbelief does not in itself affect the 
vahdity of pohtical authonty, for, as we have seen in an 
earlier chapter, St Thomas fully recognises its validity among 
non*Clinstian peoples.* The Church has authonty to punish 
those who have been bebevers and become infidels, as it may 
also sometimes do for other faults; and thus, as soon as a 
niler has been excommunicated on the ground of apostasy, 
his subjects are ipso facto released from his rule and from 
their oaths of allegiance.* St Thomas, that is, seems clearly 


cecul&na Eubditur spmtukli, eMvt rorpur 
Bsiins , ed ideo con eet umrp*tuni 
judicium. Epintu&lifl prfl^tiis m 
intromittat dc tcmporftlibuA quaDtnm 
•d eft. m i^ubus eubditur «i seculftna 
poteataft. vel qu£ ei • eeculftn poteelutft 



* Id Id. 2. 2. 12. 2 “Sed contra 

eat quod Cregonus VU diot (Gratian. 

•Decretum.’ C 15,6.4) ' No* ftftae 



apostolicft auctontata a sarrameato 
•bftoltuBvas. et n» eu Sdelitatem 
obeerraoi. ommbua modia prohibemua, 

6ed ftpostatift a fide aunt ezcommunicftti 

eiout ct heretici, ut dicit Decretalia 

•ftlra, d« beraUcift Cap. *ad abolen- 

diun ' (DecrttaJa, t 7, 9) , ergo 
poncipibua apoitastibua a fide cos 
eat obedienduio. 

ncepondao djcendum, quod eicut 

enpra djctwD eat, infidelitas, aecundum 

aeipaam, ooq repugnat dominio ; «o 

quod dominium introductum eat de 
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to wxmtiin the nihhbmndrne imtieirle thvt, nt Inst lor 
ccrlnln ofTcnce®, the Churt-h Ins the npht to cxiommunmto 
aud dcpo'^c pnacts 

Tins, howexer, is not the nine thinp ns the doctrine that 
the spiritual authority, in principle, ilso hold** all temporil 
authority There are only, is far os wo has o seen, tiro p »«' tpi s 
in the works ol St Thonns which seem to hasp this mniun;: 
The first is contained vn one ol his carU works the Com 
raentary on the Scntinees ol Peter IxunlMrd, ind this is i 
\ery cunovis and interestinp pa^sa^e, lioth lor what it denies 
and what it asserts IViien, St Thom is savs, an mlcnor 
and a supenor authority arc l*oth denved from a supreme 
aulhonty, neither is subject to the other, except m respect 
ol those things in which it has been subjected to the otlicr 
by the supreme power This is the n»o with the spintua! 
and secular autlionues, which are both denied from the 
dime authonty In those thlnjjs which pertain to the wlva- 
lion ot the eoul, the locuUr power lias been subjected by 
God to the epmtual and roust obey it The spiritual power 
must, on the other hand, obey the secular m matters which 
bclons to the " bonum civile ” 6t Thomas is dcnyinR nny 
gcatrol authority of tho ecclesiaslieal oxer Iho pobticaJ 
autlionty, bo is clearly enlorang the tradiiional Gclasian 
pnnciplc ol the distinctive character ol tho two powers 
Ho proceeds, howexcr, to make ono exception — that is, 
in the case ol the Pope This (i t , the loregoing Btatement), 
he Bays, is (rue, unle's perchance the secular is combined vnth 

Jar« grotium, quod Mt )u* humkoum M ronrenirntpr in I oc puiuuntur, quod 
diitinctio kulera fidrliuco rt inSdrliuia tubdiU* CJrtibui dominkn non i<o, 
**t teoundom )ui <li\iaum. per quod wnt hoo kmni \»rpM« poeart in 
non tolbtur jus burauDum . nliquu ■ongukin Gdri comiriionrm qui». 
per infidebtktem peoenns potni soo ut dictuni ««t homo npostktA pmro 
tecti&Uter jus domiiui nraitlm viral cordo Rtschinslur laslum el lurgia 
«tism qusndoque propter »1 im ralpu oraunst mtendeus honuoM arpstare 
Ad ocolesisia nutem non pertinet n fdo el idso quszn rito *1 quu per 
punuo infidelitstem m lUis qut mm eentralism denuntistur excommuu 
quam fidem susceperunt, roevodom catus propter spostssism v fide ipeo 
lUjun. Ajjnuf.. «. nib Onr. »•. 'OjuibotiU. *m4<v eljis, ^inr. Viwdjifci "n 

da his qui tons sunt Judicare ^«d dotninio rjus et JursacDto rdrliuii, 
indd.^litBtem dlorum qui fidexn nuce* quo ci (enebantur 
perunl potest senWo lalitcr punire 
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the Bpiritnal authority, as in the case of the Pope, who hoMs 
the highest place in both poners (qui utriusque potestatis 
apicem tenet, scihcct, spintoahs et ssccularis), by tlie ordinance 
of him who is priest and king for CTcr according to the order of 
llelchizedek.* 

The other p.T8sage is contained in the work entitled 
‘ Questiones Quodlibetales,’ and in it he speaks of kings 
as vassals of the Church.* 

The first of tliese passages is very clear in its statement 
that the Pope holds tho supreme anthonty in temporal as 
well as spiritual matters, bnt ft is cunons in its emphatic 
assertion that the Church as a whole has no such authority. 

It is no doubt true that tho Canomsts and other writers, 
whose position we have considered in this chapter and the 

‘ Id., ComD9«cUrr od tb« S«DUncM potMUUi et Epiieopi et Arehi« 
ef Peter Lombard, 11 D 41. Q i. epteeopi deeoeodeDtee a Peps potei. 
Art S, ‘Eapecitio Teztui'. ‘'Be- MIe. . . . 

■poadee dieeadua. quod poteeua Ad quartwn dioendum, quod potea. 
fupenor, et lafenot dopticiter poseunt tae epintualx. et eirculan*, utraqua 
se habere Aat ita quod inlonor dedecitur a poteetato divma ■ et ideo 
poCeetaa ex toto onaCur a eupenon, intactum asralana potaataa aat tub 
et tuiw tota nrtuj lofenona (uodatur apiotnah, isquaotum eet ti a Deo 
(upra vututem copenonii et tune auppoeita, arihcat tn bit qua ad lalotem 
aiopliater et in oninibu* eet magie anicoa penment et ideo in hie ma^pe 
obediendam poteatati euperion, quam eet ol>eiheaduia poteatati epintu^i 
infenon . ■ et ac ee habet potoetaa quad eeculan In hue autem qua 
Dei ad omceis poteetatem creatam . ad bosum civile perVoent, eet magie 
eic etiam ee habet potestae Imperalona obedieudum poteetati eaculan quam 
ad poteetstem procmiaulie « no etiaiD epintuali, aecundum iljud Matth. xxii, 
ee habet poteetae Papa ad omnem 21 * Iteddita qua aunt Caeana 

apintualem potestatem in Rccleaa s Caean ' 

qma ab ipeu Papa ^adua digmtatojii Nai forte poteetati epintuali etiam 
djverei m Rccleos et dieptmuntur, et eaeulana poteatas coaiungator. acut 
oedmuntur unde eiue potestae eet m Papa, qui ntnuaque potestatis 
quoddem Ecclosiae fondaciectiiio, at aptcem tenet, scilicet, spintualia et 
patet Matth xvi . ■ . Poteet rterum eacnlane ” 

potestae eupenor, et mfenor rta ee * Id, ' Quiaationes Quodlibetales,* 
habere, quod ambae onantnr ez nna ai. Art. 19 "Ahud vero teenpua est 
quadam suprema poteetate. qua imam ounc, quo Reges mtelligunt, et enuditi 
alten eubdit secundum quod volt, eerviunt Domino Jesu Christo ui tunore 
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prcnows one, dc\l m the miin with the spccinl jnn'dictlon 
ol Peter and hii Buecc^^ors, bat nosticn«is tspecnlU does 
not confine him«eU to this but other dciclops the intrinsic 
supenontv ot the siccrdotium o>er the itnponum, 
find the derivation ot tho nuthonty of the secular (rom t! e 
Bliritual,* ns had been done before bun bj Gregory Ml, 
who had a'»ochted the bidiops present nt the Council of Pome 
in lOSO with him«olf in tho deposition of Ilcnrj r\ ,* and by 
Ilononus ot Au{tsburg in the Sumnii Gloria • The po«ition 
rcprc'ented in St Thomas work on the bontcnces is not un 
mtollijnhle, hut it is curiously paradoxical and it is ccrtalnlv 
not supgestod by, hardly indeed roconcilible with, the terms 
of the important passage from tho De Pcgimmo Pnncipum ’ 
which we have jQ«t ated • It is possible that the ex* 
ptanatlon may he lu the fact that tho work on the Sentences ' 
was written early m St Thomas career and that m his later 
years lus judgment liad changed, as wo hiao alrcadj seen 
that It did on the question ol tho propriety ot tynnnicide • 

The statement Uiat kings aio va»vil5 of tho Church is 
wholly 1 olated, and there Is nothing m his general treatment 
of the relation ot the spiritual and temporal powers which 
confirms it, rather, much wbleb seems incompatible with it * 

^Vhat conclusion then arc wo to form as to tho judgment 
ol St Thomas AqumaS with regard to the temponl authority 
of the PopoT It seems to us that he clearly and fully re- 
cognised the Qildcbrandtuo claim that the Pope had aulhonty 
to excommunicato and to depo's© the secular ruler, at least 
when he departed from the taith, but that, whilo in the one 
passage which we have just considered, bo claims for the Pope 
the supreme power both in temporal and spintual matter^, 
his treatment ol tho snhject both m the Gumma Theologica ’ 
and m tho De Pegimmo Pnncipum ’ suggests that his normal 


» a p. s"! 

* Cf vfl fv p *00 

* Cf YOl lY p *S8 

« Cf p. sis. 

* Cf pp 9“ 9S. U tt tlgo vorllLOV 
VOL V 


•rrviKf; thkt tlae tpxt ot the work oa 
the SpiUpocos U rory doubtful 
* It may only ispaq thel tome 
k on wore twsaIs ot tho Church 

Z 
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.“uid mature judgment was that the Pope had an indirect 
rather than a direct authority in temporal matters. It was 
the spiritual authority o£ the Pope which should direct men 
to their final end — that is, the knowledge and enjoyment of 
God ; the temporal power was subject to him in the sense 
that it should obey the Pope in all that concerned the ordering 
of human life to this end. We are therefore disposed to con- 
clude that th^ mature judgment of St Thomas coincided 
neither with that of the Canooists whose position we con- 
sidered in the last chapter, not with that of Ptolemy of Lucca, 
and that to claim the authority of St Thomas for these opinion? 
IS a senous error. 
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CHAPTER MI. 

THE ■ntEOE\ OF TllE TEMPORAL rO\\ER OF TIIE 
rAPAC\ IN THE JURISTS AND THF CONSTITU- 
TIONAL DOCUMENTS OF THE TIimTEENTII CEN- 
TURT. 

^VE baTo cndcaToax^ In tbe last two chapters to set ont the 
dcTelopmcnt in the latter part ot tbo tbirtoontb century of 
tbe theory that the popes held, in principle, nil temporal as 
well as spintual autbontv, that fn the last report all secular 
princes were under tbeir nutbonty in secular os s\ell ns 
cccleaasUcal matters Wo haro endeavoured to pomt out 
also, that while this tbeorv was related to tbo Hjldcbrandme 
principles and pobey of tbo eleventh century, it was sub- 
stantially a new theory, and that tbo author of it as n dei eloped 
conception was Innocent IV , wbUo be, no doubt, founded it 
npon tbe pobey and phrases, often incidental, of Innocent 
in We venture to tblnV. that it is important to rccojjmso, 
therefore, that in this extreme form tho theory of tbe political 
authority of tbe papacy was not the common doctrine ot 
tbe Middle Ages, but belonged m rcabty only to a certain 
period We have also snggested that it is at least very doubt 
fol whether St Thomas Aqmnas accepted it 

Wo have now to consider bow far it can bo said that this 
theory was accepted by the general judgment of tho time, 
and wc begin by esnininmg the position of tho emUans and 
lawyers 

Tbe most important Civilian of the middle of the thirteenth 
century was Odofndus In the introduction to his ‘ Com 
mentary on the Digest ’ he says roundly that the emperor 
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ought to possess authority over all men, and that no ono 
has authority over him m temporal matters.* In LJs work 
on the ‘ Code,' however, he discusses the relations of the Pope 
and the emperor more precisely. If, he says, the question 
were raised winch is the greater, the Pope or the emperor, 
it might bo said that the emperor has a greater dignity, but, 
on the other hand, it might be contended that the Pop© is 
greater than the emperor, for the confirmation of the emperor 
belongs to him, and the emperor calls him father, while ho 
addresses the emperor as son. Odofridua himself would put 
the matter in another way. There are two jurisdictions, the 
spiritual and the temporal, the Popo is supreme in spiritual 
matters, but the emperor in temporal; the Pope is there- 
fore grentor in the one, the emperor in the other. It is 
true, however, that he admits that the Pope intervenes in any 
matter when there is a question of sin, and he does this 
also when the empire is vacant.* Odofridus seems clearly 
to know, and does not contradict tho claim of Innocent 
III. as recorded in the Decretals, that be had jurisdiction 
in all cases when sin could be alleged, and when tho empire 
was vacant, and that the Pope bad the nght to confirm 
the emperor; but his general position is quite clear and 
emphatic, the temporal and the spiritual junsdictiona are 

' Odofndue, ‘CommcntujonDtgml.' Sod nn to quMtione ista ita djM. 
Introduction, I 1 " (Iiaporalur) q<iia raua DusiuntjunadictionM.ipintualia 
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di'ituict, and the emperor is supreme and greater than tlie 
Pope m tcmpor»\ mnt\erB 

The same position 13 represented by a Cuaban contemporary 
inth Odofndos, Martin of Tano lie maintains tlmt the 
“ saccrdotium ” and the * impcnum' have the same diMno 
on^pn, but their actions and duties and jnn«dicticm and 
di^piJties are divided and distinct , the Pope is supreme lord 
in spiritual and divine things, and the emperor in secular and 
human ones , and he concludes by citing from Gratian the 
words ol Pope Gclasius on the separation oi the two authorities 
by Christ Ilimsclf * 

Another Civilian, John of Viterbo, writing apparently not 
earlier than the pontificate of Urban (12C1 Cl), sets out 
a somewhat detailed discussion ol the rationale and charaetcT 
of fUo two authorities It is natural, be says, that the 
human race should bo ruled by two systems of law and 
by two authorities, for men nro composed ot spirit and 
body and must be eontrolled by diScrent means, but il 
18 God, who rules men by both authonties the spiritual 
and the temporal The greatest pits ot God to men oro 
the “ Saccrdotium ” and the “ impcnum,” the one mimstenng 
in diTine things, the other in hnman, but both proceeding 
from the same source Tlie«c represent the two swords, 
diflercnt from each other in their functions and held by 
separate ministers The ‘‘impcnum" was established by 
God nimscll, and to the eropejor is entrusted ” rcrum 
eumma " , the impenal constitution has sanctioned tbo 
pnnciple that the Pope of Romo should bo the first of 


i Sfkrtin of F&oo. ‘ Do Qrvhto rea 
AuxiUo implonindo pet judiocm ctcle> 
eiasticuro a judun secuUn,' IB, 
‘ Sciendum e^t igitur quod ob oodeio 
pnocipio proc«s9eruat Mccrdotiuai et 
impenuQ & divioa clcamtia Iliad 
qmdooi domino nuQulruu, (cilicct 
-BACisdntuici diAr juiIaio - bunm wj 
hdciu tnlicetimpenotn ae dOigratuxo 
ezhibeiis ex uno eodemqae pnsci^, 
Dtrsque prvcedeotiA bumanua vtism 
exornat sunt igitur istoruni duoran 


Fnftcpum •ctus divui «t oSleio du 
«Kt» et Junsdictioops atque digitate* 
eorutn dutmetv Ct (lunmut Ponlilex 
pneoiV et eet donunu* in fjMnWxlibns 
et dinius. ct IjDperstor praeeat tiogu 
lanbua (aeculanbua 1 ) ct htuueni*, 
ptout lupra proxuna dicitiir, ut pro 
v“»ruiADiiiariyrnnlSViniaii; 
•Decrelum* D 15 8) et 97 disl. e. 
cum ad >cniiB (GraU&n, 'Deerctum,* 
D 98 «)’• 
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all priests. All power is ordained by God, and the electors 
denre their power from God. Thus the chiel powers, that 
is the Pope and the emperor, are bound to love and honour 
and help each other in all things, since they both come 
from the same source, that is, God; but each should be 
content with his own province, and neither should interfere 
in tho affairs of the other without his permission.* 

The position of John of Viterbo is very clearly expressed. 
The two authonties are derived from God, and are separate 

> Jobanaea Viterbiensia, 'Da Rtp- direnea loaraeniBt babere nuniatioa; 
Duse Ovttatum,' 127. “Son Mt vt alter euet qu digaos verbia perca- 
imrandum 0) humanum ganxia doebDa liret gladio. alter qui mentor fem 
junbtu et duabua poteetatibua ragilur puniret isatrumeote. Imponnm emm 
et gubaniatur, acdioet cbnso et C)Vi)i Dene de Oslo conatitmt, loperiuia 
et ooramuDi ]uw, et maxime genua aotem eempsrnt. . • > Imperatonbue 
Chnatiaaerum , quoiuam boo eoDslat veto propter leei digsiUtem renim 
ex ipintu et eaneli ootpore. Expe* aumma ooausuta e>t. Baactiwiinum 
diebat e&uo facta eanu* eompeecere eutem (teaiena) Roms Papam pnmum 
virtute leguB> et ipintua gubentan eeae omaiam eacerdotuiB impertelie 
doctnaaet vinute diviae ...Reinbuit conttituUo eeacmt. Patet iptur lupra 
eaim Deiu et vudicat bob aotuis tuAC, dictie ratioaibiu et eoaatitutioaibiu 
eviB Chiutv* dictuni eat , ' Vnute. otramque pcAettetem et utromtiue 
beaedjcti petnt mei,' et cum dieel, gUdium a Deo ease. . . Patet igitur 

*lte, Bialeduti, etc,’ St cum faciet «oe menifeste quod poteatae ordiaatur a 
judices, ut supra dictum eat. ted Dee et ordisatotes uve elsctorea potei- 
etiam per mimstroa nios so vindicet tatis » Deo auat, quoaiaia ordinatio, 
IS bae Vito, id est, per ambae potea ut dictum est ab apoatolo, a Dro esC 
tates, scilicet, apintualsm et temporo • - - Supradictie autem dus pnncipales 
lem, per qosa utrumque jus tegitur poleetatet, scilicet Papa et Imperetor, 
et redditur bumano genen . . , 12S teneotur se ad inviccm dibgere et 
'Maxima la omnibus hominibus sunt jurare et in onuubus honorare et 



utro eacerdotium et impenum i per altenua messem faleem euam mettere 
boo autem datur inteUigi duos gladios, debet sine permissu allsnue, ut utram* 
acibcet epuitualom et temporalem, quo viam digne et juste inoedeDtes, 
fuisse sufEcicates bumaao genori juxta humanum genua et ejus Jura omentur 
verbum Doimru. ... Unde colLgitur et gubementur judicio, justitia et 
ex hoc quod duo gladii m mensa donum equtote.*' 

fuissent appoeiti, quod, cum eint od For the date of this work 
lancem diversi propter diveraa ofScial e. 32. 


i. cf. 
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and independent , tlio two fwowls aro distinct, and eacli 
held by the appropnito mmistcp Tbo two powers should 
bo hclplul to each other, but neither should interfere in the 
aCfura of the other 

With these judpinenia wo may coinpire the very 
precise and explicit statement of Andrew of Iscmia, tho 
commentator on the Constitutions of tho kingdom of Naples 
His position is tho more sigmfieant bemu'o ho recognises 
explicitly that tbe Lmtplom of Naples was a fief of tho Church 
ot Rome Ho refers indeed to tho transference of tho empire 
by the Topo to tho Germans, but he also dogmatic illy says 
that the Popo lias ‘ nothing temporal in tho empire, except 
■what the emperor may grant to him ’ 

It 13 clear that as far aa tho legal wnters are concerned, 
tho conception that a general temporal muhonty belonged 
to tho Tope was emphalically fcpmhatcd Thty held firmly 
to the traditional and normal mediEnl doctnoc, denvod 
ftota rope Gclatius, t\\^t thete were two distinct antUonties, 
each derived from Chnat, and each supreme in its own sphere 

Wo haro cited these writers as representing principles 
which had a general apphcatioo, though they were refemng 
primarily to tho empire Wo can now observe that the 
prmciplo of the imlepcndcnco of tho Icmpoml power Is 
Bpcciflcally asserted with regard to several of the mediasTal 
States 

It 18 specially interesting to observe tho tnanner m wUlcU 
the subject is treated m tbo ‘Assizes of Jerusalem,* -with 
respect, that is, to a Stale wbero wo might naturally have 
expected to find traces ot a special recognition ot tbo papal 
authonty , actually we find the very reverse In one place 
Jean dibehn sets out tbo general constitutional principles 
of the kingdom of Jerusalem, and says that m tho kingdom 
there arc two chief lords, one spmtual, the other temporal • 

AiiJrtWJ 2^rces, V^lipaf oea qasntum >aper»(or 

1 (fol 10) < Nam Papa tmutulit nbt eonQe<lit S«d eat leudum 

Impenum totum \a Cermuo* • ectlwin qon ab impeno aditur 
Komania In imperio ml temporale vacamte u&peno** 
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tlie Patriarch of Jerusalem is the spiritual lord, the King is 
the temporal Iord.‘ It has been suggested that the King of 
Jerusalem owed some kind of temporal allegiance to tho 
patriarch, and that tins is implied in tho terms of tho oath 
to tho patriarch wliich he swore at tho time of his election ; 
but this 18 a misconception ; the oath which ho took is not 
one of fealty but of help and protection.* 

In .another place Jean d’lbelin says emphatically that the 
King of Jonisalom holds Ills kingdom only of God.* In yet 
another passage wo find the authority of tho temporal order 
afllrmed with a somewhat singnlar rigour \ for Jean d’lbeh’n 
affirms that tho law based on long usage was to ho maintained 
m preference to laws, or decrees, or decretals, that is, in 
preference to Roman or canon law.* Tho staternent is im- 
portant, for it is clearly ineonsistont with tho conception 
that the law of tho spiritual power was superior to, or could 
OTcr-ride tho law of, tho temporal power within tho sphero 
of tho latter. 

Xbo same principle of tho complete indopendenco of tho 
temporal power is very emphatically asserted in the law- 
books of Alfonso X. of Castilo and Loon. The emperor, be 
says, is tho vicar of God m tho empire to do Justice in temporal 
matters, as tho Pope docs in spiritual ; and kings arc the 
vicars of God to maintain justice m the kingdom as tho 
emperor does m tho empire.® And again, the emperor or king 

^ ' Afltizes ot Jerusalem.* Je^n d*Ib« • co e mftmer* do Ipi, 0 doit eatro ot 
lin, 2B0 “ n 7 0 ou rei 0 unio do e*( (onu au mauoa do Jeruaalom et 

Jeruaftlem douo eluofa oeignon. I'un on celui do Clupra. misua qua leia no 
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can maV,c laws lor the people, and no oilier power can maVc 
them in temporal matters except by his authority ‘ <\nd 
more explicitly still, in another place, Alfonso osierts that 
be can make laws better than others who mipht hare a 
superior, while he, by tho grace of God, had no superior in 
temporal things * This is peculiarly noticeable, for there 
had been longstanding cUims on the part of tho papacy to 
the lordship of Spam * It is clear that Alfonso \ recognised 
nothing of the kind and we have not found any traces of tho 
recognition ol a political authority of the popes in any of the 
constitutional and legal documents of Castile or Leon in 
tho twelUh or thirteenth ccninnes 

With the position ol rranee w© shall deal more fully in 
the next chapter, for the discussion of tins belongs natnrallj, 
to tbe great conflict between Boniface ^ III and riiilip tho 
Fait We may , howescT, here notice a few important pa5*agcs 
m the legal works of the thirteenth century, which belong 
to the period before the Qnal conflict broke out 

In tho compilation which Is called tho Elablis»emcnt8 
<le Saint Lotus, it is said (bat (hero is no one to whom appeal 
can bo made from the kings court, for the Ling holds of no 
one but God and hira«elf* Bcaumanoir deals with tho 
question of the two swords in terms which certainly 
seem to imply that ho did not recogni'o any claim on tho 
part of tbe Church to hold both There are, ho Bays, two 
swords by wluch the people should bo governed, tho one 
spintual, the other temporal, the spinlual should bo given 
to the Church, the temporal to tho pnnees Tho spintual is 
more eruel than the teropoial, lor it concerns the sonl , 
those who bold it should bo careful not to use it without 
good cause, as m the case of excommunication, which, he 

* Id^ « 1 1 * EnipCT*dot o try qae per U in«n«d de D o* oe® 
pueda (acer lepca eobn Us pentas do •vetooc Tohycr sobre oo« eo el 
eu eSDono ct otto lunguDO bod b* ternponl 
podet da Us facet eo U temporal ' Ct Tol it p 301 
fuens enda t Us (acee« con otor ♦ EUblissemanUde SVLoms I 83 
gamwoto dellos fls na troTeroient qo» loe eo feist 

» Erpeeolo. j 1 13 Sfoebo dio t cu li ms im Ueut da uDloi ton 

mas las <!«;«•} podtmoe noa faier do 1) au e da lui 
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suggests, was used too Iightl7. Tho temporal sword is that 
which executes lawful and corporal justice upon the evildoer. 
When there is occasion, tho one sword should help the other.* 
In another place ho deals in some detail with this question 
of the help which the temporal justice should render to the 
spintual, and the terms in which he does this are very signi- 
ficant. He enumerates a nnmber of cases which belong to 
the Church courts, and among them ho mentions questions 
concerning testamentary dispositions ; if the executor refuses 
to obey the commands of the Church, the secular justice is 
to help the justice of the Church by seizing the property 
and compelling the executor to carry out the testament. 
But, be adds, the secular justice does this, not at the com- 
mand of the justice of tho Church, but on a supplication 
from it, for in no case which concerns temporal justice is the 
secular court obliged to obey the spintual court, but only as 
an act of grace. This grace, however, should not be refused by 
the one court to the other, when it is asked for “ benignement.”> 


* Bssemaaoir, * Coutam«« 69 
e 4$, ««<-t UT 4 "DtiM 
9$pie9 teat, ptr Mit h 

putplei doit eatro gouvtni4s, ««pm 
tuelmant • tomponlxnont, cor I'udo 
dss eapie* doit otro eapmtuale rt I’autn 
tomporela. L'eapintuola doit oeti« 
bullis • Sointe Egli«a e Is temporalo. 
so princaa de tom ... at pour ^ quo 
I’eepso eapintuelo oet plus cruslut quo 
Is temporsle, pour c9 quo I’mdo I 
enqiuurt, doivsnt U jnout rrgsrder. 
cd qm I'oQt so gsrde. qu'il n'on fieront 
sans rosoo. n conune dos oscomroonio' 
moos qu'il loot trop legerexnoot . . 

1475 ''L'ospeo tooporrle 01 ost 
d’sutis stsmpreuro, esc par h dort 

oatro feto droito justice aana doUi. « 

venjsnco pnso dea maufeteure coapo- 

raiment. £ quant uao espoe a meatier 

de 1 autre, olea a'antredoiTeat aidier, 
eauf CO quo I'eepee eapintuelo »o oe 
doit entremetra de nulo juatieo tem* 
porele, dont Due puiet perdre no Tie 

no membra ; maia eapeciaumont i*OapSo 


tomporalo doit tout joun ettre spa 
irUUeo pour gardet o d«(endre lunM 
Bgl/ft toutet lee fat quo mottiors 00 

'Id id I chap n tact. 321 ; “ Et 
quant J avient quo Ii ezeeuteur ns 
Tueleat obtir au commandement do 
Saint EgUae. anjoit eo laieseot eecom- 
meniw, on tel caa doit bien aidier 
la luetice late a la juatice de Sainto 
Cgino. car li ezeeuteur doivent eatro 
ooDtraint per la pnao do lour biena 
tomporeua. a go quo li toatazuena aoit 
oemptu Bi conune il doit. Nepour- 
quant la joatice laie no fat pae oeato 
oontrointe ou commandement de la 
jnatioo do Ssinte Egliee, mea a aa nip. 

pticaciOD. ear de nulo none qua touebo 

caa do Justice temporel la juetiee taie 

n'oat tenuo a ob4ir aU commandoment 

do la juitioe eapintuel, selone noatre 
couatumo, ao n'est par grace. Met 
la grace ns doit pae eatre reluaee do 
1*1100 justice 4 I'autre. quant ele eat 
requiaa benignement." 
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It seems to bo cle-vr that Bcaumanoir lioM tint tho iw^o 
powers were distinct and independent ol esch other, and 
that the spiritual pe-wet had no authority Qier the temporal 
with regard to temporal matters 

Tho same principles are dearly txpressod with regard to 
England by Bracton and this is tho more sisnificant, for 
John had accepted the position of a va'^aal of the Pope In 
one place he says that tl c king ought not to be under any 
man, but onh under Ood and tho law — ho ls tho near of God 
and of Christ * In another place he says m terms very 
similar to those of Ueiumanoir that then are spiritual 
cases in which the secular judge has no ivuthonty, but 
that there arc also secular cases vi hich belong to tho 
kings and pnncoa in ivhich tho ecclcsuistical judge must 
not interfere, for their laws and jonsdiction an. limited and 
lopantel Only, the ono shoot I help the other, there is 
a great difTerenco botuecn the “saccrdoiiura” and the 
“ regnum '* * 

There is really no evidence that the claim that tho papacy, 
in vlstue el t\t> rvatute posscssevl tha supreme tempwA 
power would have been accepted by any of these countries , 
as fat as they aro couccfocd, the principles of Innocent IV 
and of Ptolemy of Lucca were evidently ignore 1 

The question of the conception of the relation of tho spiritual 
and temporal powers m tho Empire is much more com 
plicated , in the course of the great conflict between Pope 
and Lraperor men were drawn to ono side or the other, not 


‘ Drsctoxi D« L*pbo» l S 5, 
**rpee ftnUm rex SoS> debet eme mb 
hocune red tub Deo cl tub Drse qutft 
lex r«oit regem Dt quod eub teg* 
ecte debet.! nm Ml Dei vicmux 
eeideDter appaTet *d Mo^tudioem 
Jeiu Chr sti cu]as Vice* gervt in 

* Id id u SB Sunt enUD 
caUBie tp ntuxle, ifl qiubut judex 
teculant nun babet eogmt ooem oeo 
execut onem cum btbeat co*r 


bouem In bu etum outu pertinet 
coeuit n td judicei ccetee wtieot qui 
teSuntetdefetiduntMcerdotium Sunt 
nutetn exuan tecularea quorum eogo t a 
perusAt od tejeu et pruicipen qtn 
detendust regnum et d, qujbus jud M 
•cetee uf ci aa bitronuttere non debent 
com eorum jurx tive Jurudict one# 
bm Ut» funt et teparslc cu itx e t 
quod gUd ut iuvsrs debet glad um 
e»t eium magn* diEerentin iwer tacer 
dotium et regnum 
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merely by general principles, but often by political and 
personal considerations. 

We may set out by examining tbe position of Eike von 
Bepkow, tbe author of the ‘Sachsenaplegcl.' He begins with 
tbe statement that God estabbshed two swords for tbe pro- 
tection of Christendom ; the Pope has received the spiritual, 
and the Emperor the earthly. The Emperor is to compel those 
who resist the Pope to obey, and the Pope is to help the 
earthly power if it needs this.* The author does not seem to 
have any thought that tbe two swords both belong to the Pope. 

It is true that in a later passage he says that Constantine 
gave to the Pope secular “gewedde,” bnt he does not explain 
m what sense this is to be taken: be is careful to add that 
the secular authority must support the spiritual, and the 
reason he gives for this is noteworthy. The sentence of 
excommunication does indeed affect man’s soid, but not 
bis body, nor can it affect a man’s legal rights (ne loenket 
nlemanne an lantrechto nocb an lenreebte), these can only 
be dealt with by tbe ban of the king.* We may compare 
with this another passage where be says that while tbe Pope 
has authority m dealing with the marriage law, he has no 
power of making any laws which affect a man’s “landrccht ” 
or “lenrecht.”* Whatever he understood by the grant of 


• *S»eb»etup‘eg»l,' u 1 • "Tvw »T»rt 
lit got iQ eftnke to be>eerm«o» do 
Kn5t«nlieit. Poi&e povoM go«at 
dat geistlike, deme EeiMr d*t mrtliko. 
Dodso pavese It ok gvraC, to ridon^ 
to bescedene tiet up eceme bUnkoo 
psrde undo de Ketiet sol >me dm 
etegerop haldeo, diir dst d« sadel 
nicht ne o-inde Dit u d« betekmaee. 
Bvat decoe pavose vidersta, dat hs 

EQit geislikeme rochte Dieht gedviogro 

ne tnechi dat it de Reiser tut wert- 

likem rechta deiqe pavese gehorsam 
to Teeene. So sal ok de geislike ^waJt 
belpen deme vertUkem reebte, ot it m 
bedarf.** 

* Id , lu 63 (1); "Cocetantin de 

komng geJ deme paves® Silveetm 
werstlik gewedde to*nie geisUikea, di 


sssticb thiUioge msde to dvingsne alls 
true, di gods mcht betereQ ne willen 
mit dome bve, dat roan sis dar to 
dvioge But deme gude AlaOs eel 
irsrtbk gencble unde geistlik over en 
dregen, evat bo dome eoen mderstati 
dat mao't out deme aadereo dvinge 
gehoraaia to treseoe unde rechtes to 
ptegena. (2) Ban scadet d«r eele onds 
ne Hunt docb niemanne den bf. nocb 

ne krmket memanne an lantcechte 

nocb an lenreebte, dar ne volge des 

LoDiages achte na '* 

* Id., I. 33 1 '* De ttbbe lent in dsni 
eeveden erve to nemene, al bebbe da 
pame georlovet wj to nemene in der 
velten , wende de paves ne mseb nen 
ertien dar be uoae Isntrecht 
odCT lenreebt isede ereers.” 
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Constantine to the Tope, it i9 clear that he did not understand 
It as meaning that the Popo possessed stcuhr junsdiction, 
or legislative outhonty in temporal matters The most 
important concession he makes to the papal authority m 
the empire is that a man may not bo elected as lung il he is 
excommunicated, and even this ho qualifies, tor h® must 
have been lawfully cxcommniucatcd ‘ We may conclude 
tint tike von Repkow shows no trace of the view that 
the Pope po«'!esscd tho supremo temporal power, or that 
It was from him that the emperor or king denved his 
power. 

This 19 well brought out when wo compare the ‘ Sach- 
Ecnspicgcl ‘ with tho later composition which wo know as tlio 
‘ Schwabenspiegel.’ * This work, though founded m part 
on tho ‘ Sachscnspiegcl,' represents quite another position. 
It also begins with the statement that God, that is, Christ, 
when he retiimed to heaven, left two swords in the world, 
the one lor spmtual judgment, the other for secular, but, tho 
compiler proceeds, be left both to Peter, and therefore the 
Pope entrusts tho one to the emperor, while be retains tho 
other in his own hands ’ This is the position of those who 
represent the extreme pipahst i>osition, for it represents 
the temporal power as properly belonging to the Pope and as 
entrusted by luro to the secular power It is true, on the other 
hand, that the compiler restates tho position of ‘ Sachsen- 
spiegel,’ that while the Popo has authority in questions of 
mamage, he cannot make any law which interferes with 
the “lantreht” or “Ichcnteht”* Tho difference in the 
tendencies of these two legal worki senes as an illustration 


* Id I m 51 3 ‘Lamca nun norb 
mesoUcken man, Doch den dio u, des 
psvea ban mit Rchu keown w 
den ne mut roan niebt to konuigo 

* Tha ‘Schwobenspiegel’ belongs to 
tbs l&teT thjrteanth centiiTS 

* ‘Pcbwabenspiepel,* i 4 **SiWdu 
got dea Fndes fdrste heizet, so lies 
er iwei s«ert hia up ertnebe, do «e 
le Bimel fur, za schirma dor Cnstenheit 


Dm loch got Santo Peter boidiu, das 
etna nut geistlichem gonbto und dai 
•ndCT nut wereltUken genhte Das 
wereltUche swert des genhtos daz lihet 
dee Pabest dem Keiaer das goistlicl a 
u dam Pabest gesezet, dasa er do mit 
nhte’ 

• Id , 2 " So en mac dor Pabcat 

doch dehem reht geeoz en damit er 
uaser lantreht odcr lebenreht gekien 
ken mUge ’ 
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of the complex elements in the portion of those who belonged 
to the empire. 

In a former chapter wo have discussed the whole question 
of the relation of Pope Innocent III. to the election of PJiilip 
of Swabia, and of Otto IV. in the German Empire, and we must 
not recapitulate what we said then. It is obvious that In- 
nocent in, was deternuned to prevent the succession of 
Phihp, and that he claimed the right not to elect, but to 
declare that a candidate for election was unfit for the office 
of King of the Homans. It is obvions also that this claim was 
emphatically repudiated by the snpportcrs of Philip. They 
denounced the interference of the Papal See as a violation 
of all tradition and order ; indeed they went so far as to say 
that while the election of the Pope had originally required 
the imperial assent and the emperors had resigned their nghts, 
the papacy bad never possessed any authority in the election 
of the King of the Romans.^ It is clear, on the other band, 
that the supporters of Otto IV. asked for the “ confirmation " 
of bis election by the Pope, and that Otto called himself 
Kmg of the Bemans by the grace of God and of the Pope *, * 
and, what is perhaps more recoarkable, even Frederick II. 


‘ M. O. n . ‘ CanatiCuUonM.' ««L u 
t, S ‘Id Ramsnorum «auD ct^tioo* 
PoubficiUD hoc erst impenslt <fasd». 
DSU rsKrvstum, ut esm Bctnsaoniai 
UBperstone suctontste noo sccoauno- 
data ullatenua fieri non licerel. lu- 
penalis vero xnunificentis. qoa cdliiuii 
Dei semper smpUsrs atuduit et ejoa 
sccleaism pnvilegiorum specislitste do 
corare euravit. faunc honona iitiJuio 
Dei ecclesis reverenter remmC qnod 
cODsUtutio pnmi Hennci endenler 
explsnat. eujua senes aic eat. ‘Dt 
Dallas niiasonuD oostroruia cujiacnn 

que lopeditioma srgumeatotn in cleC' 

tioDe Itomam pontiScis componere 

sudoat, OEoiuDO protubezDus * St Isi- 

ealia emplicitaa boaum. quod de jure 
habujt, reverenter contempaxt. esac* 

titaa PoDtificaba sd boDotn, quod 


nunqusnt hsbut> quomodo isanura 

* Jd Id id. IS “Psteriutaii ergo 
TSetre dignum suppUesre doamua. 
quslinus fideis et derotionem domioi 
DOetn regis (> c , Otto) stteodeatea 
. . ipnus slectioDem et cooseerstionem 
soctontsto veetrs confirmare et un* 
portsli eoronstioae snauero pateros 
pietsto digrietoini " 

Cr 20 sad Sl- 
id id td. 27: “Bevereodo ux 
Cbnsto Pstn sc Dodudo, cariaaitao 
domtiio XoDOceatio Dei gratia lancte 

RomsDB sedu sumiao ponltSci, Otto 

esdem gratis et soa BomaaoniiQ rex 

et semper Auguatiis debitam subiec 
tJosem so reverentism cum fibab 
dileetiooQ." 
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more tlinn once cnllwl him'cH King of the Komans, by tlio 
grace of God and the Pope * 

VTo have nl«o dealt with the question of the long conflict 
bct'Kccn the popes and rtcdcncV ll , and the circumstances 
of his depo ition hy Innocent , it is not surpnsmg to 
find Innocent IN rnnUng n new and far reaching claim to 
nuthontv to issue Uia commands to tho electors as to the 
person arhom they should elect 

Uo uTOto in 12 to to tho archbishops and pnnccs who bad 
the right of election, requesting (or rather commanding) 
them to elect tho Landgraf of Tlionngia * It was a compar 
ativcly Email matter that William of Holland should spcaV. in 
1252 of his having been elected King of the Romans by tho 
pnnccs, and confirmed by tho Pope,* or that Pop© Clement 
IV , m 12011, Eliould ha's© ttnctly forbidden the election of 
Conndin * 

AU this represents tho extreme hmlts to wluch the attempt 
to assert the political authority of tho papacy over tho empire 
was pressed in tho height of tho great struggle with the last 
of the HohcnstaoQon, and of tho concessions made to the 
papacy by the lay opponents of tho nohcnstaullon But 
■wo must not imagine that these claims were universally 
accepted or even acquiesced m NNo havo already cited the 
terras in which Fredenck 11 appealed to Europe against 
Innocent IN Ho repudiated the claim of Innocent to the 
authority to depose kings and emiiCTOTS the eraperOT, ho 


* Id id id S 8 S>a(t (siDO ID 
Clinsto r«tn e( dommO hki lonoc^ikt o 
S4cnia&sete Romuia Ecclrsup vuramo 
pontifiei F Dtl et ilu gral s Hvnis 
nonim Hex (t •etnpef Augiistua «t 
res S cili» cunt 6 dcl> ■uNjeetioiie de 
b t&ia in omiubur ■postobco wdi 
ob<slientiun et re>er«st oro 

* Id id 1 1 346 Anluejuscopu 
et bobU bus vine nl »• pnac p Ins 
Tbeutoiue bsbenubus potMUtem eb 
gend Romnnorum regem m impers 
tcTcia p««tniodv>ia pn)ni>>''r*iidura « 


Curemtatem Tcslrani taonenns, to- 
^aisaa et hortamuc altente mandantM 
ID lenusoioaera peceatorum imungeDdo. 
quateaus da pralia Sptnto* Saneti 
tonCs euaden LMt^rai um la Ro na 
nanua ragem la imperatorem post 
ntoduia promoTeDduni cum pcvlatuo 
impnnum ad preacna vaeara Doscatur 
una&imiter abeque dilations dspead o 
•beats 

• Id id I 359 l^r iinnnjuni 
ronlificem confinaati 

* Id. id 406. 
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maintained, had no temporal Bnperior.* And, as we pointed 
out, it would appear that St Louis himseU continued 
to address Frederick as emperor, in spite of the sentence 
of deposition.^ Manfred, in his deamnciation of the action 
of the Pope in 1265, represents him as claiming both 
authorities, the papal and the imperial, and as alleging 
for this not only the authority of Chnst but also the 
Donation of Constantine, but he confidently asserts that 
the Donation could have no validity with respect to the 
emperors after Constantine.* 

It would also appear that among the popes who succeeded 
Innocent IV., neither Urban IV. nor Clement IV. seemed 
to feel that they could insist npon any supposed papal right 
to decide m the case of a disputed election. Bicbard of 
Cornwall and Alfonso of Castile each claimed that they had 
been lawfully elected, and refused, as both Urban and Clement 
say, to submit their claims to the papal judgment. These 
Popes both endeavonred to persuade Bjchard and Alfonso 
to send representatives to the papal court with authority to 
come to terms, but clearly refrained from urging that they 
had themselves the right to decide, unless the parties were 
wilhng to accept a papal decision * 


> Id. id., 262 and 261 Cf. pp 309. 4. 
• Cf p. 316 

■ IL G B., ‘ Coiut roL u. 121 (I<> 

" Nam ill* ucpiondua Con.4t«nliDiis 
tazpptana aacerdotilma aubmittera alia- 
Dtim. Dulliua aervitutia caraccamn 
unponara pctmt fat\ina imparatonbaa. 
qtubm eoloxnmodo indicara, ooo aaiam 
lag^ unponere concadjt. eodxra. I. 
djgua Tox I'Coda.* i 11, 1). 

aciaxQ par m parem nullum impariiiin 

babeat, u( jure legitor Digaetoram a. 

S. Da arbi. 1. ‘ nam eC magutraCua ’ 

(‘Digeat,’ IT. 8. 1), pr*teiea quum 
AugUBtum ab augendo din mandaTanl 
UgialaloT, jam dicto Constantinq do> 

batur augmta. fmt donacio ilia nulla. 

at juns alieui douaao is pia> 


judinum domini Tal cujna latarsit. 
Bultiua juna raUator auxilio, n Digai* 
toram at CodKu rolunuus ex amr- 

UDtu/" 

The editor pojuta out that thara la 
oolj ona US of tbu, of the foortaautb 
cautury. and that the text u m great 
aonfuaion. 

‘Id Id id., 405 (3). “Et lice* 
■alar voa judicu partaa aaaumere non 

aina cauaa dMtdent , eccleaia) 

prxaartim qumu tarn tui quam ipsiua 

regia nuntii in recordationia febcia 

Alaxaudn Papas priedacaeaona uoatn. 

nostra et fratnjm noetrorom praaantia 
conatatuti, auper prediatij judicianum 
apoatoljc« aadia examan axpreaee uaqua 
ad heo tempora declinanDt ” 

Id. id., 108 12 ) I “ Nullum enini 
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At hst, after somo twenty years of confusion winch followed 
the death of Fredcnck II , Rudolph of Uapsburg was elected 
and recognised as emperor, and it is jinportant to obserro 
under whit terms tho relations between the emperor and the 
papacy were referred to 

It 13 m tho first p\»eo \cry noticeable tbit neither tho 
German princes nor Rudolph himself, m notifying his election 
to Pope Gregory in 1273, asked for his confirmation They 
annonneo his election and coronation as King of tho Romans 
at Aix la Chapellc , they assure tho Pope that ho is a man 
well fitted for the empire, both in his religious character and 
his polilical xi^isition, and they ash liim to receive him favour- 
ably and to call him to the imperial dignity * It is true that 
the King of Bohemia wrote to the Pope and protested against 

tem iuieu]<ira ifciui U(«r« ooMne pitaime dota conpiiul)* nusu 

imperil, quod d« prrdictu tratur Urm r»x «ft fide ratetiew, 

hujoa toodi clrcUonibuii m di«rordA ocrirajArum Amator Juibciw nJMr, 
eel«brAUi cl clectu (pen noa euTAO poUeoc eootHto fulrmt pieUU, prppruf 
tibof tubin jodjcium ced prepru* potca* rinbu* *\ multorua powoton 
■e T«U« ioAiti nnbui ci prtM C AfflutAW. cOfiainu, Deo, ut Snaitcr 
d cenbbui opmamuA, Amabil i rt boAAeiA a* 

> SI Q Cofut ui 14 (2) pectibuA pr*ac«u« Ae tiuruper eorpoi* 

** De commom rgtuwiuu ornnr* «t •tnoua* et In rcbui bcUicii eontrA 
Aingali euffl (x, RadoUuin) to prrfidoa foiiunclux 

i«gcm RomAOonini, Impcratorcm futa (S) Vo« lUqua quASumoa, pater 
nun, Auctorc Aluctimo una vot hhkIa, b»mgaB (uscipitB filium nn^ 

oque ttoktuau unammimt«r rbgODtcc torrm quria procnl dtibio aencicti* 
(3) Qua quidrni el«ctione canooicc iotrcpiJum iDAtm rccletie pugilem 
imroo divuutus procul dubio cclcbrata, «t tnnetun CAt«]ic» fidri deteosorem 
cundeia cum loenArrcbiUf immeomtato rioccsauai cero tun nto tun prondc 
tnpudu, omiiJuni Applsudn>(« cstcrca tom mniujc ds ipso no bobitum 
nobiliumnecnonpopulicomitiTAletAnle grAcioae Approbaaonis spplausuci bcni 
BO in fuperne Isudis CAOticum gratu calo proaequrTiteB ac ex affiuenti 
Ubundus Atsurgectc apud Aqou patcnia dulcedine p etatu opus Dei 
pramim ut pots sedem, quo pnmnm perScicntcs in ipBO cundom cum vectre 
subi msciotuA et glonis regie grsdum Banetitati placuont et cidentis opor 
pomt magnifice duzimus nb> tali dio (imum ad impcnalis fastigu disdema 
A nobis Colonicnsi Archirpiscopo cujub digncimnl puBoncorditor cvocaro, ut 
iDteicst regibus ab antiquo benedciuni aciant at utelbgaat uniTOm quod 
consecrac ouB impendere fuit lo feda posnent vos in laoomgencium dominua, 
magniSci CaroU coronatus et unctionu et per vestm discrecioms arbitnum 
■BBrernao da?u ■Wifoiftus tft. wfciaerre poit njolium exoptatA tern 

da Tcgis electi riq et coronati persona nitas lUucescat 
aacrosanctB Romaiue eccleaa matna C( id id > IS and 21 
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the election, but it would not appear that this was taten 
very seriously by any one * 

Gregory X., however, as Into as January 1274, addressed 
Rudolph as King ol the Somans elect,* and it was not till 
September 1274 that he tbou^t it proper to address him as 
tmg. He intimates to Bodolph that for sufBdent reasons 
he had hitherto not given him the designation of king, but 
now, after due deliberation with his brethren {i.e., the car- 
dinals) and by their advice, he “ names ” (nominamus) him 
ting, and tells him to make preparation for the imperial 
coronation at an early date-* 

It is not very easy to determine how much exactly this im- 
plies Eudolph, wiitmg to Pope Innocent T. on the latter's ac- 
cestiou in 12”S, used language which might be taken as Implying 
that it was Gregory who had established him on his throne ; ‘ 
and, wiitmg to Pope John XXI. in September of the same 
year, says that be placed all things under bis control and 
desired to have him as ruler in the kingdom.* With these 
phrases we may compare some words of the ‘ Privilegnara ’ 
of 1279, in which Budolph recognised, b general terms, 
the great benefits which bis predecessors had received from 
the Boman Church, and especially that it was the Church 
which had transferred the empire from the Greeks to the 
Germans.* The German princes, m confijinmg this ‘ Privile* 

^ Id id., 14. votncuiDiu, cuocta r^BtriA xn&nibus 

• Id. Id., 29. tradimiB, Tobu virera et m regno tos 

* Id. id.. 96 " Licet itaqoe, son rectcprecQ h»bet« Tolomna. ve ut mter 

erne causa distulcruD\>' bsctcmu f« ao« at j-dcoptitu oesciuio et in- 
giam tibi denoiamsUoscm ksenbcre. apparubibs onio voluststum.” 

cum fralnbus Umen aostns dehbe • Id. id , 22S (*) “ Prefati itaqus 

ratione prehsbit*, U «6«n Itoipa- lw®d«*ssoro». ud msFuificentinn jnune- 
oorum d® ipwrum consOio nOmiAa ram n grantram quodammodo in- 
“ ” efr»l>ilem Urptstem, quE de ipsiua 

mstru »celBBH6 ubcnhus susc^penmt. 


• Id id, 106. "Pneter tli® . . 
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pum ’ in tlip game yonr, nUo rcco"ni*pd that it was tlio Ronnn 
Church which liid conferred tho supremo temporal nnthonty 
in tho world on Genrnnj, and cst-iWished the pnneos ns tho 
electors of the emperor , and they speah. of the emperor as 
that lessor luminary which was illuminated by the creator— 
that IS, the Mcar of Chnst, — and say that the emperor is to 
draw the matcnal sword at Ins comm md (ad ip«itis nutum) * 
These phrases go further thnn any otliers used by Iludolph 
and tho princes towards adnuitinc tho authority of the Popo 
m temyioral matters, but it should be observed that Iludolph 
also wrote m terms which sugeest very clearly the principle 
of tho distinction of tho two powers The ‘ Pnvilegium ’ 
of 1279, to which we have just referred, begins with n state- 
ment that tho Bscred authority of the “ Pontifex ” and tho 
royal power aro tho greatest gifts of Cod, and that as Chnst 
exercised the two powers, each is derived from him In 
n letter of 12SC, m which bo requested the Archbishop of 
Cologne to cxcommuiucato the Count of Closes, who had 
been for some time under tho ban of tho empire, he begins 
b> atmg the Qclasion phrases that there are two powers 
by wlucli the world is ruled, tho pontifical authority and 
tho royal, which are separate and distinct, and urges that 
they should mutually aid each other, and that tho sword of 
the one should constnun those who resist tho jurisdiction 
of the other.* 


Mcleais eonfirnurunt, dimiaenuit mu 
ctiam eoncCMeruot, t<il«(T| torram qua 
eat a RaUicofaao tuque Opperawini. 

* Id Id , 239 * Complectene ab 

olim aibi RotQtkoa toater eccleaie qtuai 
quiulam germane centste Ocnseniam 
lUam eo terrmo digmtate decora^!, 
quod eat aiipcr omni nomea tempora 
Lter, tantum presidcntmm auper ter 
ram, ptantana in ea pnneipea tauquam 
arborea prelectoa, et ngans ipaaa graUs 
aingulan, lUud eia dedit increiDentum 
mirande potentia, ut ipaitii ecclena 
auctontate auflulti velut germen ctee 
turn per ipaorum elecUoncm Qlom, qm 


frenA ItomanJ teneret impeni, frrtiii 
narent Hio Mt lUud luniinare mmua 
in Crmamento militanti* ecclcaia per 
lumioara maius, Chnati vicanum Uliu 
tratum Hic eat qui mat«nalem gla 
dium ad ipaiua nutum ezcuUt et 
eonvertit ’ 

'Id id, 222 "Summa reapubliea 
tuicio da ttirpe duarum rarum aacer 
doai et impem divtoa Inatituciona 
progredjona, vimquo tuam ezinde mu 
nieiM humanum genua talubnter gu 
beruabit in poaterum et jegot Doo 
propKio in elemum Roc aunt duo 
dona Dei maxima quidem m omnibua 
a aupetna collata claroencia, videlicet 



TElirOEAL AJfD SMBITCjll. PO^VEES. 


[rABT n. 


It is also noteworthy that Pope Gregory X., writing to 
Kndolph in 1275 about a date for the imperial coronation, 
also speaks m terms which recognise rery explicitly the 
distinctiTC character and the divine origin of both powers. 
The avil wisdom, he writes, has rightly s-iid that the “ sacer- 
dotmm ” and the “impenum ” do not greatly differ. They 
are the two greatest gifts of God, and were instituted for the 
perfect government of the worid, and need each other’s help : 
the one should minister in spiritnal things, the other should 
rule over human affairs. They were instituted inseparably 
for one and the same cause, in spite of the diversity of 
tb eir ministries. * 


When we endeavour to sum np the impression which is 
left upon ns, alter conadenng the materials with which ive 
have dealt in this chapter, it eeems to ns to be clear that 
the eoneeption that the papacy possessed, even in principle, 
a supreme temporal authority, was, for the most part, em* 
phatically repudiated. The position el the Empire was, 
no doubt, somewhat dlffer^t from that of other European 
countries, but even there, except in the • Schwabenspiegel,’ 
and even after the destructioo of the Bohenstauffen, while 


•OCtontAS ssen pcatifirmn ft ifolis 
ecoeQmcu potastAtis. Hk 4cio aal- 
TAtor ooetrr xaedutor XW »t bom 
mum Jesua Cbn,tua bo per fo ipfum 
Actibua propruo ft digrutAtUnu di,. 
tmetiB exfjfuit, ut utTfquf mb >pfo 
tauqu&zn fx uno fodoco^fuo prm. 
cipio mAEufeste pvocfdfre omnibus 


la. id.. 3^6. "Quoaiom duo font 

quibus jirmcipBLtfz roptor orbio t^r*. 

BAcr% ndflicet poatifioAlii Auctontoo 
ft ifgalio potegt.as, non mmui utile 
quam neefosenum fore dmoecitar 
juxte Ifptamee eencbcoieB. utewque 
potfBtetas officio. diecTfte diTime Arti 

Tftuint, ut SIC urotuo mtfl i f mtui Ce 
coceursu, quoe uniue jurudirtMuie 


rwefio e meJo non tfvocft, eJtfiio* 
ultem potartAtu pledius a roatm&Acie 
owffet eo pAcoAto, ft per hoc utn. 
wque Tipor ii, puo pennAncAt robnr 
CjmitAtBA" 

* Id. id., 17 j “ SACfrdouum ft 
impcnum con molto diSeire mcnt« 
npmtiA civiliB ASBfrmt. Si quidsia 
■Ha tAmquAm mazmiB done Uca a 
f*lc6ti cdlate olcmfn^A pnewpa coo. 
jon^t idempbtAs, fA Tuhit enxikis 

mutuM »6mr«r fgfatiA eofirAFUs roia 

urtff tpm viBbuB ■Itamendi unit 
«>'f«ssitAB ft Ad pericetum niimdi 
rfgiinezi inEtitutA. ut Altcnim ndclioct, 
epintuBlibiiB BuiuBtift. rebquum Torn 
fDcsit bttccLAEuA, one ft oAdem icstitu. 
itocus reuea firteliw ipee mficpArAbiLtfr. 
l»»t eab nmustenorum diTfratato 
conjQzicte desi^TiBL' 
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the Popes sometimes claim a ajiccifll autlionty with rcpard 
to the election of the Geirnin Km;;, it cannot bo said that 
there was any acceptance of the extreme claims of the 
later Canonists, .i^nd outside of the I'mpire there was no 
rocogmtion at all, but rather the alllrmation of the contrary 
pnaciplo that the temporal and the spiritual powers were 
separate and dislmct 

It 13 , however, true that these claims had been made, not 
indeed ofilcially and authontali\ely, but by Canonists and 
some ecclesiastical writers. \Vc must now therefore consider 
whether, or how far, these claims he behind that great conflict 
between the papacy and the secular power, m which Boniface 
Vm. and Philip the Fair of France were the protagonists. 



CHAPTER VIH. 


BOKCFACE vrrr. and Philip the fair. 

We have arrived at the last stage of the great conflict of the 
iliddle Ages between the spuitual and temporal powers. It 
18 trne that the hterary controveray continued for some time, 
and we hope m another Tolam© to deal with this, for it had 
some practical importance, especially with relation to the 
empire. In fact, however, the fri^c end of Boniface VXII. 
marks the close, for all practical purposes, of the attempt to 
claim on behalf of the papacy a oniversal temporal authority. 
In fact, if the papacy bad seemed to triumph in the destruc* 
tion of the HoheostaufleD, the pobtical authority of the 
mediffival papacy was also destroyed within fifty years, when 
it came into conflict with the national monarchy of France. 

We are not writing a history of the pontificate of Boniface 
VIII., and we confine ourselves lo the attempt to set out 
briefly the progress of the struggle between him and Phibp 
the Fair, as it can be traced in the documents, letters, and 
pamphlets in which arc stated and cnticised the claims of 
Boniface and bis sapporters.* 

Among the first public actions of his pontificate was the 
attempt to impose peace on the cities of Italy and the northern 
nations. In May 1295 he commanded various cities of Lom- 
bardy, Venice, and Genoa to send representatives to Borne, 
where they were to arrange the terms of peace, and he com- 

• W ® »«h to eipres* our very great Seholz. ‘Dio Pubimstik sur Zeit 
obligationj, throughout thie chapter, Philippe dee SchSoeo und Bom/ai 
to the adinirebte work of Dr Bicbaxd Vm ' 
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manded this under the thrcit of oxcommunication.* In the 
fame montli ho wtoIc to the of IVinco and T.nKland 

announcing to them that he »as sending legates who should 
endeavour to arrange peace between them, and at the same 
time he commanded I ngland, France, and Germany to accept 
a truce for a year, under pain of excommunication ’ In 
beptember 1290, in the Bull Ineffabilis Amoru, ’ ho urged 
on Philip the Fair of I'ranco that the questions at issue be- 
tween him and Lngland and Germany were questions of sin, 
and that these belonged to the jurisdiction of the Holy Fee * 
Tins claim of Boniface VIII was, it seems, at once repudi- 
ated by Philip the Fair, as we see from the letter of the papal 
legato of 20th April 1297 In this letter the legate gives an 
account of the interview between him«elf and Philip with 
regard to a truce between him .and the King of Pngland. 
^VheQ ho was about to present the Popes letter, and before 
the letter waa road, Philip caused a protest to be made, m 
which It was emphatically declared that the temporal rule of 
tho kingdom belonged to himself alone, and to no one else, 
that he recognised no superior to liim<clf m his kingdom, 
and that bo would not submit himself to any one in matters 
belonging to the temporal rule of tho kingdom * 

It IS evident that Boniface had to give w ay upon the matter, 
for, in a letter of July 129S to Phihp, Bonif.ico says plainly 
that while phihp of France and Edward of P.ngland had 
committed some part of the matter in dispute between them 


‘ Donifaca % IIT Urgiftrum. V80. 
812 813 

• Id Id . 608 SSfi 810 

' Id id 10S3 IncSsbiti* Aniont 

Nuroauid fup?r biu diet! i«gca dene 
gent tt&re Jun T \umquid Apoetolicv 
aedie que Chnsticolis omiubua preoi 
net Judicium vel ordinstionem ncu 
tent I Denique in eo« super h> • ip«i 
pecearo te asserunt de boo JodKiuin 
ad (edem earadem non nt dobiom 
portmere ” 

* Dupuf, Hiatoire du DiAemid 
d entre le Papo Bonilace VIII et 
Phibpp© le Bel* ed 1659, ‘Pfeurw* 


p 27 * Cumque d ctaa littera* pre 

aentaiomua dicio Itegi Francis tegrn 
da* idem rex ineontinenter antequam 
eedem litterae legerentur, nomine *uo, 
et ee prreente Iccit expnmi et man 
davit innoetraprsaentia protegtationea 
hujuamodi, et eba qus eoquuaturi 
videbcet, regimen temporalitati* regnl 
■ui ad ipsum regem eolum et neramem 
abum pertinere, eequa in eo neminem 
■upenoiem recognoecere neo habere, 
nee te intendere tupponeie vel tubjicere 
modo quocunque viventi abcui, auper 
i«bua pertinentibua ad temporale te 
giraen tegai ’ 
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to his arbitration, this wag only done on the understanding 
that he was acting not as Pope, but as a private person, 
Benedict Gaietam, and he promises that he would not deal 
with any part of the matter in dispute other than that which 
had been mentioned, without Phihp’g consent to be intimated 
in “ patent letters.” • 

These letters, indeed, are not in the Register of Boniface 
VIII., but the statement that Booifaco was accepted as 
arbitrator only on the understanding that he was acting as 
a pnvate person, is confirmed by the terms of several letters 
in the Register.* 

It was in another matter that the first really important 
conflict between him and the temporal power began. It 
was in February 1290 that Boniface issued the famous Bull, 
“ Clericis Laicos,” in which, after complaining bitterly of the 
attempts of the laity to impose heavy burdens upon tbe 
clergy, he absolutely forbade the clergy to pay “ collectas vel 
tallias, dedmam, vicesltoam sen centesimam suomm et ecclo' 
slanun proventuum vel bonorum ” to the laity without the 
permisslou of the Holy See, and declared that those who 
paid such exactions, and all emperors, kings, or other secular 
authorities who should impose soeb exactions, would incur, 
“ CO ipso,” the sentence of excommumcation.* 


« Id. id. (p. “Lic«t per epe. 

persooam. et Denedictum GeietteoiQ 
tanquam la srtntnun, itfbiCrst«r«ni, 
Isudetomn. difSoitonm . . . 
et Ubere eoDpninueene. . . . Koe tenien 
ed tuam ceuteUm et at eecunus id 
noeira pnritftte quieecee. eertiutatj 
tucB preseatium teoore priedicuxns. 
et e ipjoa ee pronuttjiaufl. quod pneter 
conteatB in M que Jam pronuDtietB 
noecuntur. noetre nequnquBin mten* 
tious exutit sd eliquem m reliqiua 
pronnotiatioocm, vel diffinitiooem m 
bojoamodi oegotio cx predicto eompe- 
mtfiso procedere, line too e.rpjeflou 
consensu prebnbito, » to per patentee 


litteiee tunJ. et per apecialem nuntium 
<leetinaodo ” 

• CS Boniface VUI Beprter, 2810, 
2811 

* Id. td.. 1681, “aerinB Laicoe' 
*‘N<m igitur Mbbira uuquis actibi 
ebvinte roleotes, da fratrom noetroroi 
eoinaJio. apoetolica auctontate etatu 
■oua quod quicunque preUti eecleraae* 
treeque petaone religioei vel aoeularea, 
quoruscusqus ordinum, conditioca 

atetuum. collectas vel t 
am, vicceizaam eeu cente 
rum et eccleejamm prove 
bonorum Uias aolvennt 






t qnanivis aliam quantitetem, por* 
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The hull produced a nolcnt opposition In nnghnd and 
rrance In Cnpland, ^Vxchbisbop Winchel«ey, at the Parlia* 
mcnt held in NoTcmber 1290, mamtamod that the clcrpy 
could not, m nciv of the papal prohibition, irrant the aid 
which the king demanded The king replied by putting the 
clergy out of the rojal protection, ond the clergy were com- 
pelled to give way, the archbishop recommending the clergy 
to act each on hia own indi\idual responsibility * In Franco 
the opposition was equally determined, and Boniface him'olf 
in the course of a year bad to giso way In September 1290 
be assured Philip that the Bull “Ckricis Laicos " did not 
forbid the clergy to grant him aids for the defence and other 
necessities of the kingdom, but only forbade them to do this 
without the papal permission, his object being to protect 
the clergy against intolerable exactions , and he added that 
the bull had no reference to the obligations and aids which 
the clergy were bound to render in respect of their feudal 
tenures * In February and March 3297, m response to the 

tionnD, quct«m proT«atuun t«I •peatoliM turlenuie rt 
botiemio, cxtimatiotu* \(l rxion* tjwtitL.* 

ipaorua «ub ftdiuioru. (outiu. tub«m * Cf Etubbt* * Couut IliftV i> 
uotuf, (ubudii, nl dooi oamiM. am «h«p 14 Mt UO 
qoorx ftlio titolo, roods v«l quoato * Id id , IC93.''ln*ffabilu Attend ”■ 
colon, obrqTie xuctontato aedis ciu* ** Non num proriw itatuimtu pro 
dem ■ Docaon itopcrttcm oeu drtenmono ac nnvwitatibus tui vel 

pnseip«a, docM, cooulea, V<1 baroneo. rrgiu (tu ab FUdem prelatia, eocleci 
potcatatea, capitAnel, oSaalea. v«l aabcwva pcraoiua pcciuuanom aubsi 
ractorea, quocuDqtteDommeeeaaeaDtar. divm boo pmtan, aed adjecimua id 
emtatum, caitroruiD am quorum ood Can tioo oottra hccoUa cpaciali, 
cunque locorum eoiulitutoruni obSi aductu in coiiaadcre.UQn»m runtraio, 
bet et quiTu aliui cuiiiacunqu* pr«- cxactiombua lotolerabilibui eccleaua et 
mioenUB, eondiUoius et atatus. qui peraonia ecclBNoatieii, relijpwis et 
talia imposuennt, ezegannt rrl r« accolanbua dicU regni, ab ofScialibos 
eepermt, aut apud edes aacraa depoaita tuia auctontata tua impoaitu atque 
ecrleaiarum vel ecclesiaabearum per factit , de futuna poliiu vensunibter 
Bonarum ubilibet areatavecuit . fonmdaatcs, euAex pretentucertitudo 

Decooo omnea qoi scienter in predicba preaunu Taleat de futiuu , . 

dedenot aUTilium, consilium vel <avo> Sunt et alii, (icut ad noetnm 
rem, publics vel occulte, eo ipao ko notitiam eat deduetum, qui maligne 

teotiam excommunieatioma locumot aumpiunt, dicentca, jam con poteruot 
. • ^ lujJttdiitfi* aitfom. •prialei ■jjCTKUUb •ewJceaiaiiico regni 

municationum et interdicte eeotentua tu aervtre de feudia, vel cubveotionca 
nnllus absolvi valeat pneterquam facare, in quibus feudorum ntiona 
m mortia articulo absqua eedia tezientur , Jam non poteruot uw.iTn 
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request of the archbishops aod bishops of France, he gave 
them permission to make a reasonable subvention to th( 
King of France, provided it was made freely and without 
coercion ; theywcretoinformthePopeoftho amount granted, 
that he might see whether it was moderate. The grant was 
to bo for that year only, and was not to be repeated withont 
the renewed peraussiOB ot the Pope.* Id ifarch and JIaj 
1297 we find Boniface anthonsing a contribution of one' 
tenth to the king by all the ecclesiastical persons and bodie' 
in France * In August 1297 he granted the first fruits of all 
ecclesiastical dignities in France, except those of archbishops, 
bishops, and abbots, to Philip dnring the time of the war.* 
He had, however, already, m July 1297 in a letter addressed 
to the bishops, clergy, nobles, and others fn France* substan- 
tially withdrawn the prohibition of the “ Clencis Laicos." 
Hjs decree, ho says, had been misinterpreted ; it was not 
intended to prohibit a voluntary grant by the bishops ox 
ecclesiastical persons, even if this were demanded by Pbillf 
or his successors, or other temporal lords. The decree had 
no reference to feudal dues and other customary services to 
the crown ; and he adds that it should not apply to the 
case of the i mmin ent danger or necessity of the kmgdom. 
The king, therefore, might demand and the clergy might 


Kipbum. \ixium equum dar« bberalil«r 
rep tao Von Uttar ed leJet 

et coiuinuleB xnterpretettomo •ub 

dolaa dicM ooitre conalitwliooia 

’Id id, 2333 “ Vettn* ita’T’* 

hoc parte aupplicatiooibus apiiueot«a 
. . lictftat vc-biB fit fisdcoz, 

eccleaie et persoma eccleaiafftiezf, abeqxta 
mrtu eonstitutioD<a nostra pradicta, 
ipH rep pro buiiumodi Tastra ac 
ipBoruiQ ngis et ragm mtruuaea de<^ 
aionia aubndio, aubTantionciD OQn> 

gruam, prout Tobia et catena jvelatia 

re^ prefati aeu najon parti veetnun 

at ipsonun ndebitur, TOhmtarwm, 

hbaralem at libaram, non aoactam, 

absqua onmi concuaaiona, axactiQiia 

at axacutiona tamporali tel bjeak 


axjgondam, hac Vica preaanta nostri 
freut lieeattA impartirj, eamgua aimi. 
Utar regi liceat recipera mamorato. 
Volumua autais quod, ai aubTentiODam 
bujtaaodj preeten coatmgat, faruam 
at modum at quantitatain eti&m ac 
qnicquid tupar hoc factum extitant 
niri»a par raatrar litterae cenoaiua 
istunare curetia. ut quantum diaerata 
val uadiaerate, moderata vel immoderata 
premiaaa precessanot at accaptatiooam 
vel moderationera eiegeniit cUnus 
vidaamua. Sore quoqua voa volumua 
noatra iDtaotioma axistara quod ama 
atarata licantia bujuamodi aubvectio 
ancualam tarroiDain non excedat ” 

Cf. Id. id, 1933 

• Id id., IS22, 1839 

» Id id , 2367 
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grant an aid or contribation for the dcfonco of the realm 
without consulting the I’opc, notwithstanding the terms of 
the decree (“ Clencia Lateos ”) or any privilege granted by tho 
Apostolic See lie assures them that he had had no intention 
by this decree of destroying any of the laws, liberties, privi- 
leges, or customs of tho king or kingdom ‘ 

It would «ccm evident that Boniface bad been worsted 
in his second conflict with the temporal iwwers, and had 
to withdraw his claim 

It IS with tbe-o claims of Boniface to forbid tho taxation 
of the clergy tint the unknown author of tho tract entitled 
‘Disputatio inter Clcrienm et Mihtem ’ seems spocially to 
deal; and, though it cannot be dated with any precision, it 

• Id id.JSJl. •''OTffttuNo* • “So« Q<un potui* iJi'm ito tuecM, 
iptur(3wUr«m'u,<iuod ««Mtitut>« tom fxiMint * prrUtu «t prr 

vel•]ulproh>bltlO•<ldofl&n4^«ilnut<■6 mcu* dictt pet«n 

•m quovti «]ia v«lunUn<\ rT«lf<rr« pro liujutmodi dtfeMiono 

•l peneturum ««rlr«iuti««nim •utindmm roninbutienem, il]ud<]ue 

driB evgm, «ujUicasC’>e <U(u* «e)>ni* Mi UUra pnUti *t prnonn pmLrti 
\el eoBditionu cxitust, omal prom* wpefilo tvpi ruj* tur<*i*enbu* in«on 
aui «i«etj9n« <4^i>«at», *« tuJio eiixm HotBiso ponti&cf, Udmii 
xti(|ti4t«rau( noo cxt^odAt, licvt xd 1 1 tur *t \x1r«nt. rub quet« noRuas aut 
(ontUn rtiilipp' tl«pa aliM impvrtm. bon obaUntibua 

cuecesMrum (uorum aui nobdiunt roiutitutiono pmlicta, (cu quovi* 

▼cl aliorum doRuoonun Icmponliuio ▼xcmpUprui vcl Xlio quolibet pnvi- 
ds regao pnUicto. rvquifilio cun&Itf et Icpo, cub quacunque fona» Mnfecto, 
•mica pTVcedAl , quodqus r«xl«lM. • wUo apoatoUca impetrato . . 

censuana iiva jura qucUbct in ivrum Quodquo pneterca intcntioiuc noa- 
ectleaasticarum datione cctanCa. ▼*! tr*. oon axtilit, nco «xulet, j«r coo 
alia acrnWaCQusucta cjvuqun *<K atWuUoMnk pndiciaib teu dtclara. 

ceaaonbuc. duobuii comitibus, baro- iioDcra prraentem lura, libcrlatm, 
nibus. nobibbua et alua temporabboa Iraocbpciaa, aeu consuctuduiec. quie 
dominis aupradictu, tarn de lure quam prcfatia i«gi at regco, ducibus, eomi 
da conauetudine a pcraonis acclntartKia tibua, barombua. BobQibus et qulbusvis 
dcbita, prefata eonstitutia non uwliulat alua temporalibua ilDmuuc, editioius 
%«1 aliquatcQus comprehendat . . ptafaUeonalitutionia tempore, ac etiani 

Adjicimua loauper hujuunodi declara ante lUud eompetere noscebaotur, tol 
cioju noetre quod, ci piefatia lep, lere, diminuM* ▼*! quovic modo 
et fuccecsonbua luic pro unitenab mutare, aut eia in aliquo derogate, Ku 
▼el partieulan ejusdem regru deten noeaa aemtuua tel aubrtueeionee im 
aione pencnloaa neicessitaa unnuserel, ponore, rod jura. Ilbertatea, fraochpsisc, 
ad bujucmodi neceesitatic easum et eonsuetudises eupradictas pretactia 
ee nequaquun extendat coiutTtutw regl at alua illesaa at integras con 
nemorata. servare." 
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seems probable that it belongs to the years from 1290 to 
1298.* 

The tract is noteworthy for its cxpbcit and reasoned repudi- 
ation of the claim of the supremacy of Church Law and the 
Holy See over Secular Law and secular authorities. It is 
in the form of a dialogue between a clerk and a knight, and 
begins with a complaint on the part of the clerk that the 
Church and its hberty was oppressed by financial exactions 
and disregard of its laws. The knight asks what he means 
by law (jus). The clerk rephes that he means the decrees 
of the Fathers and the statutes of the Roman pontiff. The 
knight replies roundly that these laws, so far as they refer to 
temporal matters, may bo law to the clergy, but have no 
authority over the laity, for no one can make laws where ho 
has no “ dominium ” ; and as the princes have no authority 
to make law on spiritnal matters, the clergy have none to do 
this in temporal matters. 

The clerk then argues that Christ is Lord of all, and Peter 
is bis vicar: how can they refuse to recognise that the vicar 
of Christ has the same authority as Christ t The knight replies 
by sayujg that he had beard that there w ere two “ tempora ” 
in Christ, one of humility, the other of power. Peter was 
Christ’s vicar, “pro statu bumihtatts, non pro statu glorio 
et majestatis.” Christ said that bis kmgdom was not of this 
world, and refused to act as a judge. Christ in the world 
neither exercised the temporal authority nor committed it 
to Peter. The clerk then urges the authority of tho Church 
in matters of sra, and therefore of justice. The knight replies 
that the authority of judging according to the law, in ques- 
tions of justice and injustice, belongs to him who has authority 
to make the laws. The clerk contends that temporal things 
should serve the spiritual, and that the spiritual power should 
rule the temporal. The knight replies that he quite recognises 
that spiritual persons should receive such things as they need 
for their support, but this does not mean that they have 
authority in temporal matters. He then turns upon the 

> For o (oil UIMUSSIOD of Um dote BefaoU. ' Dia Fubbzistik cur Zeit 
uid authorship of this ttork, cf. R. Philipps des EchOosn,' ±e. 
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tlttk Jvnd 'saroA Uim tl»a the temporal I’owtr is concomcil 
ivitb tho o'c which the clergy maVo ol that which is pnni 
them for pious purposes Tlie cltrk complains that tho 
imps have been annullinp the pnailepes which fiad been 
conferrea upon the Church by law, and tho kmpht arpucs 
that this had been jastified by necessity %Micn finally tho 
clerk contends that tho emperor miplit have such powers, 
but not a kinp, t\iv kmpht de-enWs this aa flat blasphemy, 
for the Kmc of France is m every ttspccl of tho same dlpnity 


and authority as the emperor * 

‘ I>>fput&tJo inter Clrn«tjrci *t 
Militrrn * p. 15 

' CiAtcri ( 4 rl 4 e<t vobi* 

omnibus frrUa exi^vntur n nobi* 
mulu, dantur oulU ti noctrw boon 
DOQ (Umul, rfpimtur * nobU. eon 
euleaetur ]ar« oottm, Ut«rt 4 te« 
•Rnn^tn, imno eerte eon 

tra ono* Joe injuUM laoumerM 
•uitieeaut. 

iltusi 6 c>r« v«Urm ^ui<] «er 4 b< 
fust 

CusiCvt Ju« T«ro d«cr«U pslrum. 
<t iUtutum Ronoaonm rentiAeucn. 

Alua Quid iUi (Utoont, >< de 
tempor^bu« itotuunt vcbii poenmt 
jura e>M, Dobu vero non «unt , nuUo* 
enisn potect de us itetuera, super qnos 
constet ipsum domixuam non habere 
Sia oee Fraaeorum res potest sleluere 
super impenum ne« weperstoc super 
regnuni Fr&nciv £t tjaemedmoduzn 
terreni pnncipes con possunt nliqnnl 
statuera de veetns spintushbus super 
que DOn ucceperuQt poteatsteia sra 
neo ToB de temporalibus eunuu super 
qua uQu hnbetvs ftuctor\t4t«in 
tTnde Semper inibi nsus roagnus fmt 
cum audisaem ooviter statutum esse 
a domino Bonifacio octavo quod 
ipsa eit et esse debet super omne* 
pnacipatua et regns et sio facile 
potest fibi (us acasurera sui^r kid. 
quamlibet 

Mujes NuUo modo divmai potea 
tati vel domination! reauto qnu 


Qinstianua sum et eese solo, et 1 leo, 
SI pvt dvverssji ac(,ptur«a oaten lentia, 
aummoa pontiSivu esse super oirnia 
tecBjy^alia dominus n*eeaiM ret om 
funo Tsgea ei prxtuvptu tuiutua ponU 
Cbua tarn In spnnlual bus quam in 
(entpeiralibus subjerlos. 

Cicucvi t FaeOe hoe eat, ex sup* 
nenbus p o si oatendi Tenet enim 
fide* ecetrx Fetnim ApeeteJum pee 
t» et rus sumvaonbua institoiiun 
esse plenum airanum Jeeu QirulL 
6i ergo con negatis Chnitura tie eeatrta 
ten>j>oraJ bus staiurni p'ome qui domi 
DOS est roeli el terrs*. non poieetia sin« 
rubore eondrm potratatem Clmsti 
pleno vicano denejrapr 

Uftzs Audm n vms annetis ae 
ductiasiniis duo temp>ora in Chruti 
distuigui alterum hureibtatjs et 

aJterum polestatis Fetrus autem 
eunstituitur Omsti viranus pro statu 
bumibtatis, non pro statu glonz et 
majestatis. Non emm isclus ret 
Chnsti vicanuB ad ea quin Chnstus 
nunc egit in glona kedad eamutands. 
quia Omstua egit hianili* in tm*. 
AuditM ergo, sperte, Chnstum in tern 
poralibua neo judicem see divisorem 
oouatitutum ergo vn statu >Uo si» 
ceptai dispiensatioms, neo tempiorale 
tegnam babuit, neo etiam a^eetavit 
tatehwjgi Chnrfiun.eruguati.'A'R, 
pomle DoQ exercuisae neo petro com 


CtEXlCVB t Negatis, o SUcs, eccl» 
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Another tract which Eccma to belong to this time 
argues uith similar detertmoatioD for the 
king has the right to demand contributions from the clergy 
towards the necessities of the country. It begins irith the 
assertion that the Church consists not only of the clergy but 
of the laity, and that the clergy must not speak as though 
the liberty of the Church meant only the liberty of the clergy. 
There are, indeed, special liberties of the clergy granted by 
the popes, iMth the goodwill and permission of the secular 
princes, but these liberties cannot take away the authority 
of kings m the goremment and defence of their kingdoms. 
Those members of the body, whether clergy or laity, noble 
or ignoble, who refuse their help to the head — that is, the 
king-— show that they are useless members. It is a matter 
of astonishment that the vicar of Christ should forbid (men) 

uun eogaoeetn p«eeat« . . . Cud >(i«t4aUuiB drbrtii Quod 

orgo ]uituD ot injujtud to a md loctnat duJtud noitn iBtvroft, 

rerum tempertliuai eit. cowequeee de oiedeai eurem bebera, tie tBunai 
obam eit ot de eaune teieporelibue dortuoTUiB uluUmque nronua de- 
debet judieara . . Ireodetu ■ ■ . 

Most IXitu/aetum «et er^ iQum CLUiree . ^'ulD quid per legee 
debere eeeundvua legee ludioore, «t toUeode euol grebe eobie per 
eecundum eudem de jufto «t iDjueto legee rpoeeaae. et per beetorum 
cogooKere. cujui eet legee ceedere. et pnaciptua pnvOegie esacte eccteeiee 
hebere xnterpreten. expooecr et cuet^ coDereeu. . . 

dire, facere et grararr et molbre. euiD Mn Igitur dou est dubium quiu 
videbitur ezpedire . . |iro (rgni oeceeabbbua grabaa robie 

epintuabbua deeemre Ergo tern altiesiiiu pnocipea roaaultion euspen. 
poralia debeot eiee eubjecta qxntua dere ratioue, et eecuodum eagrnbani 
Lbus, et apintuabe poteetas tnopo- tempona utare. 
ralem debet regeir poteatatem. Cixaicct Jmperatorea 

MzLSs 1 ere debent epuituabbue »«ta. non reges. ed ideo per 


aanxerunt 
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to tribute to Ca«'ir, and to render n«<iistance to tbcir 
king and kinpilotn against an unjust attack * 

It is then clear, ns have said, that Boniface ^111 had 
been compelled to withdraw from the two positions which 
he had taken up . the eUvin that he had the right to inter- 
vene authontativcly m the conflicts between the northern 
countries, and the claim to forbid the taxation of the clcrpj 
the Bull “Uovcntis >os” does represent a very complete 
withdrawal 

It is not our part here to describe the history of the events 
between 1297 and 1301, when the telatiooB between Bomlace 
mi and Philip the Fair again became openly hostile. lYc 
find Boniface mi. complammg in January 1299 that his 

* Pu^niji 'Ilutoire dit Pvrcmtd.* qua qrpJpm lit»rl4te(, ea ron<««*s 
Ae., ‘ I’miTtu,' p SI ** SmcIa Matrr «tI pmsm* ipwj Urtribuf rjenim 
Ecrlms, tporm Clmita, noQ •otom p>b»rMt>eDMn aa dffnuiencn nuf'm 
M el»nt> 4 , clMta c« U><>s uao sou poesuM m« *» quB iitcS« luber 
WCT4 8«nptar* tifut e«l onu* luiiooi *\ drlruneal emvaMna. Mu 

Dominut. um CJm. una bapbnna. ne «iT*diruU». drl>b*nt» bc«erum as 
a pnaa uaqus ad uluoum, «s omaibot prudrelium rouibo ju'licaatur, diceala 
Cltfuti fidalibua, utta «(t E««Wia, jpai Doioiso reDUSrIbui Trsipti. 'Ileddtta 
Cbn>to, aoeltaU aponao. anula fidri ar^ qu* aunt Cruru. Cinan, et qus 
d<«poDaata, qaam ipaa a armtuta auat Da>. Dto * 

pcMti, at jugu r»t«ru ao Ct quia turpia rat pan quB vao 

Aotmmo boaWa aniiqui, per TDuttrm suq rccpMiV u&i^me, «t ombreon 
auam nuamcorditrr librnvit qua Invtila, rl quaai panJjrtiruio, quod 
libcrlata gaudm voluit omnra illoa, rorpon auo aubeidium Irna rrcusat, 
(am laicoB quam ctrnooa. £t quia quicuoqua airs elrnci, uva laici. tira 
clmciia Erclma, ut palel par prodicta. oobilra, aiva ignobQra, qui rapiu auo, 
sunt, et nirnto, et numero potiurea Tel rerpon, boo rat domino Hep et 
non deboot, non posaimt, xuii fonitan eepio , auziLum terra recusant, 
per abuaum sibi appropnare, quasi anoetJpaoa partea incongnios, et mem- 
alus exrludendo, eecicnasticain tibee bra mutilia, tV quasi panl;rtica de- 
tatem, loqueodo da librrtale, qua monstrant. 

Cbnstus nos sua patia libersTit. £t quia, aapiena et utelligens hc«, 

MultiD recu aunt Lbertatea siiiBu non inridit ua Tabetneoiem atupotem, 
lares, non uniTeraalia EecleatB. aponsa audieos vicanum Jesu CTmsti prohi 
Chnsti. aed aolum ejus miautrorum. beatem tnbutum dan Cassn, et sub 
qui cultui dinno ad ledificatiODeio analhemate (ulminantem ne eleriei, 
popub aunt, v«l esse debent tpmtoali contra uuquas et injuatc persecutioma 
bus deputaU qu® quideia Ubertatea iswursua. dommo Rep et Itegno, uno 
per itatuta nomanonim roatifieuai,de semetipsis, pro rata lua, manvim pom 
beni^tste tcI saltern penmaaione ^ast adjutneem." 

I'nneipuxD aeculanum aunt cooceaSB, 
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grant of the first fruits had been misinterpreted and misused, 
and in April of the same rear that Philip would not surrender 
the “ Eegalia of the diocese of Bheiins, which he had occu- 
pied during Its vacancy. 

It was in December 1301 that the storm broke. Three 
letters, or bu^^. contain the record of Ibis. On 4th December 
Boniface had issued the Bull, ‘ Salrator Mundi,” by which 
he suspended, at the discretion of the Holy See, all the 
special 'prinle^a” and favours which he had conferred 
npon Philip, on the ground that they had been abu'ed to 
the great injury of the churches and ecclcsiasties of the 
kmgdom of France.* 

On 5th December Boniface wrote to Philip that he had 
heard that he had caused the Bishop of Pamiers to be brought 
before him, and bad conmutted him to the custody of the 
Archbishop of ITaibonne. He therefore asks and exhorts and 
commands Philip to set the bishop at liberty, and to permit 
him to come to Borne, and warns hiTe unless he can 
show some reasonable cause for bis action, be must be held 
to hare incuired the sentence iropo«ed by the canons on 
tho»e who laid their bands on a bishop.* 


• Boailxe V ClI- Rtgutcr, <413 

(*■ Salrato* Uuodi *') * r>os (ptur 

■tteDdeoM* q;aod noimoll* pnrj»pm. 

Chjifto £lio noctro FhiLppo K^p 
FruraracD iU,iEtn cjosque ca « g»- 
eonbua, et epeaaliMz pro defrnacDO 

concodrDd&. et Abqoa cou- 

rt mccc^Boram coorom etncto coDsibo 
iQcnnt vcl majon pcrb corum: qi> 0 - 
rum pncUcgiorum. prctianim. indoJ- 

per abusum. ccclreus ct eccleocrnnv 

onn : cc precocentet Tve tall pfCtcxtD 
rupradiCt* ceclmc, prclata ce pc re q n fc 


Cnrii-mitf&cr phs ^TeatW. pvori. 
duaos Fuj«r boo »»lobre rrardrom. 


ram consilio, xuqo* od pmdicti srdis 
kUa m m mo o qTM oecAaoDC poemram. 


*art>«l>Arar taao tompon*. fi 


* Id. id., Begiftor. 4102 (■‘Sccaadnm 
dirmm ”) : ** S«oa »d nortram penmit 
Aodittxzn. qood to T cu c r AbUem intrem 

•onclitcr od pi jjt otwn tacm dodua 
irasti oub raormn e«irt» cnstodia, 
utiaam son ia ntu m I Qom eub 
cclore •ecuntatM peraon* ipeiu*, ca». 
todieodum dixens comauassc fmtn 
Kostro K»rb«ucnB Arehicpiscopo. 
actrapcOitKio ipaiis. Migmtodmem 
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On tlio game day Boniface issuwl Ihe Bull " A'culta rdi,” 
in winch ho enutnorated his complaints ngainst I’liilip, and 
asserted his authority m very stronR terms. Uc begins with 
tho assertion that God had placed him oier all kings and 
kmgdoms, with authority to destroy and to build up, and 
ho warns Philip not lo allow any ono to persuade him that 
ho had no superior, and that he was not subject to tho head 
of the Kcclesiastual Ilicrarchy He who should pertina- 
ciously assert this was an infidel and outside of tlic fold of 
tho good Shepherd.^ 

Tho principal complaints which he made against the conduct 
of Philip were that he was oppressing Ins subjects, tho clergy, 
tho counts and nobles, the communities and tho whole people 
of his kingdom , that ho prevcnteil the Holy Sec from exer- 
asing Its legal rights w ith regard to \acant dignities, beneflees, 
canonnes, and prebends , that bo coropcllcd prelates and 
other ecclesiastical persons to appear in his courts, in regard 
to personal qncstions, rights, and goods, which were not held 
Irom him by feudal tenure, wbilo laymen had no authority 
In snch coses ; that ho did not permit tho free cxerciso of tho 
spiritual sword against those who injured tho clergy, or the 


iCitur tuiun rofinreua «l hortamar 
pvr apoatolica tibi (enpta 
ro&udaniM, cjustniua «uTad«m rpi* 
copum, «ujui rolumui haUro prraro 
tiftm, abtre libere, at ad noitneo prv 
Bcntiam aocurum vciuro parmittaa, 
Omniaque baaa mobilia etc aibi 

reatitui faciaa . . naa in aotea n4 
eimdia per la vel luoa occvpslncva 
iTianua axtandas . habitunu la taltlar 
ID quod majeatataCD non 

oRendaa Pivmani, nao irdia apoatolicio 
digmlAtaoi, nao oportast not aliud 
rcmadiam adhibara t acKuriu, quod, 
nisi ad axcusationem tuam aliquid 
rationabilem eoram nobis propoBitum 
fuenb v«l ottansum, at prenussia xantaa 
aufiragetur, quin meurreru Bentantiani 
canoDis, propter injectionem tamcrana 
ruin maouuin in dictum apiacopum, 

VOL V. 


• Jd id., 4451 (••AscuUa Fill”)* 

•'Sana 6li, eur ista dirazcnmus, immi, 
panto tiacfaaitota at urganto eonsciantia, 
azprasMua apanmua. Constituit emm 
DOa l>ciu, lirat insutHeiantibus mantia, 
aupar rapaa at ragna. impoaito oobia 
jogo apoiloliria aarvitutis, ad aTcIlan 
dum, daatmaiiduzni adiScandum atquo 
plantandum, tub ajus noraina at doo* 
tnna, at ut, Kragam paacantas doinini- 
cum, aonaolidcmus iniirmoti sanamua 
«Crota, alligamua fracta. at raducamua 
ab|acta, vinumqua infundamus at 
olium vulnenbus aaaciatia Quara, 
fiU aansaima, nemo tibi auadeat, quod 
aupononm non habeas at non subsis 
suiainoierarchsaceleaiasticc lerarchw, 
oam desipit qm (lo aapit, at perfma- 
eitar boo alhrmana, convincitur inS 
debs, oae eat intra bom pastons 
ovile.*’ 

2 n 
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cxerciBO of ecclesiastical jnrlsdiclion in monasteries of svhicli 
he claimed to hold tho guardianahip,' 

After cnnmcTalmg other complalnU about abti’cs against 
wliich he had made constant rcmonstianco in vain, ho an* 
nounced that he had thtteforo summoned the archbishops, 
bishops, abbots, and some other ecclesiastical persons from 
France that ho might consult with them in ITovcmber of tho 
following year, and determine what should bo done for tho 
amendment of these things, and the good of the kingdom. 
IIo mvitea Pliihp to send some faithful men who know him 
well, to take part in the consultation, but warns him that 
they will proceed without his representatives if they did not 
come.* 


I Id. Id. Id.t “Nm poMyn"!* tom 
non dab*»isuf, prcMriro cilootio <)uia 
*• ftt qua eculM Oiviao is&)«*Uti» 
oflandii, net jicrturbii. gr*vM wV* 
ditei, cecIwM «t «ce1e<,Mti<M oeco. 
Itfcavo p«f«oo»* opp"®'* 

BOO noo pftrM, «t bnrottot, 

•lioaqua nobilai. «t univenitol** •« 
populum (lieu nsni, muUuquo divetn* 
•ngutlui icftnd&liuK. tiU apertia* 
erpnmanio*. rroJocW ergo heclonue 
eervMie not novmiue ordioem (antaUe. 
.. Te.opportuniiitudiiietteinporitnK. 
Induceodo, ut erret* comgen*- • • • 
Bej quod to eorrexene, quod in to 
talutie eemina Mt«, ut vellesiue. Irue- 
ticovennt, son oidemiM , . . Et ut 
aliqua expliesbilitec lafecomue- ecro 
quod licet paMat oianKMte, 00 explo 
rat) June eaietat. quod in eecloaoeticie 
diguitetibue, poreonatibue et beno 
Bciie. canoniofttibue *t prebeodie xacon- 
tibue m cuna vel extra eunatn Roins> 

nam. pontifox eumraam et potiorani 

obtmet potoetatem. ad to tamon bujua- 

modi eecloiiarum, dignitatum. peraona* 

turn, benefinorum, eauomoatuura. col 

latio non potort quomodolibot perU' 

nero neo pertinet. . , . hibilooumi* tu, 
luetae ei tarmisoi tibi poeitoe Irrero* 
renter excodene, et laclux jcnpatlona 

eupor boc. injunona obviaa >[><1 aodi. 


oluaqaa collatione*. eanoniee faetM. 
oxecutioBi mandan neo fuatinea, led 
impugnaa. quarnvia tuM. quahtcr 
ennqua toeiaa. preeedero dineoeustur. 

PraUtoi iniuper at alias partosai 
occlaaiaeticaa, tarn ralifpoaas quam 
•ocularet repd tai, atiara riper par- 
aonalibua attiombue. junbua. et <nmo- 
biUbua boeia, quo a to non tenentur 
iB (ouduni. a<l tuum Judicium pertralua 
et coarctaa, et loqUBStaa Sen faciaa, et 
delioen talee, licet in cIoncM et per- 
eonaa eccleuaalicao suUa ait laicia 
attnbuta poMstao ; pratoroa contra 
iDjunatma et moleatstorea prclato 
rum et peraonarum eccleaiaaticarum 
eoa epintuali gladio qui eia com- 
petit «li Iibere non pemuttia i 
nee junadietioncm Cia competentam 
in monaatenia aeu loct> ecclcaiaaticia, 
quorum reciple gunrdiam vel cuato- 
diam, vel a predocoaaoribiia tuia reeep- 
tam prnpOTua, patena exercero ; qum 

potiua aententiae aeu proceaaua, per 

dictoa pralntoa an peraenaa ecclcaiaa* 

ticaa licite promulgatoa et latoa. ei tibi 

Don placeaot, dirocte vcl indirccto. 

ravocara compellia.” 

• Id. W. id. : " Fece nmore com- 
iDOti . . . doliberatione cum fratnbua 
boatna riper hoc babita plenioro, 

veoerabilea fratrea roatroa Archie. 
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Tlic«c chims o( roiM> Boiufjcc met with the most violent 
rcaist'inco The chim of authonly was mdei'd expressed in 
tlio bull m Biifllcicntly strong terms, but it was apparently 
almost immedntclj rcpre'tnted as being more extreme than 
it actually was A spurious form of the bull was produced, 
m which Boniface Mil was represented as basing claimed 
that the king \\ ns subject to him in temporal as w ell as spiritual 
things* Boniface was charges! with heresy, m a statement 
attributed to Pierre Dubois Tie author rontends that the 
Poi>o was endeavouring to take from Philip those rights of 
supreme jurisdiction and freedom from all other authority 
in temporal matters winch ho had po'sessed for a penod of 
more than a thousand years If the popes claimed that they 
bad at one time pos«es«e<i temporal authority ostp the Kings 
ot Frauce> they had lost them by prescription He contends 
also that if the Donation of Constantine had any validity, 
which he doubts, it could bo revoked by the emperor • 

pitcofoi. fi'tivrar*'*. M lUu* fidontm h>i* r^tm* ialmMM, 

•lecto* «t Ctit«rei«vu, Ouai&^enai*. klioiiuin Ittua ttI liwurum klMoiiua 
rr«mon>tr*teftiA non idnei, Dy*- d<nc* r'**'®'*** fivraiMji 

u*u In FnaciA, r4nn«i«i< diomn*. m roBlJiifnlibtt* M klus. 

«t nujoru TBTonrluiK, erdioif SuirU tMixmn nobi, miAiflnvrnt sretis et 
Bfoedicti, nosMt^nonim abbklM, «t VKltbilur. pniMtlnDUs." 

enpitulAvcclfnArumrathiKlnliitn rvgiu Cf M id., 44SS kB<l Sl!8 
tui, M ma^pttroa In th«>Iopa «t in ' Dvpuy do IXSmnd,' 

]<3r« cutamce Ft cirili. Ft DOnnuUna Ac, * rmirFii,' p. 44 (Drum HicFlt 
■lisF p«TsonM FMln<;&iUc4a onunAas Sem te roluinui qnod in ipintua 
de rFgno piFdicto, per aljM nottru bbu» Ft tFmponJi^ui oobu subF*. 
patFDtFF UttFrsa, CFrto moda kd ooa IWnFGciorum Ft ptFbFndtnim »d te 

tram prFsFntiam Fvocamus. Cmn roUatia cuDk tpFCtkt Ft «i aliquorum 

quibus, aicnt ctim peivonu apud t« 'arantium Fiutodiam babFaa frattos 
anfpiaone cartntibiu. qma potma FFTum aucFFasonbu4 fFaei . ea Ft ai 
accFptiaet gratis. aednigcntibiMDOcDen <1 <ib FontalisU coIlatioiiFm hujusmodi 
tuum, et aflFctantibus atatma pn* imtam decFrmmua, Ft quantum do 
perum tFgtu tui tractare coosulttus (acto prorr w nt. fFTOramua Aliud 
et ordinare aalubnus valFamua que ad kutFraerFOsotra. bFfFticoa reputamus.*' 
promissonim FmFodalionFm. tuamqoF * Dupuy. 'Histom du DinriFod.’ 
directioDFm, quiet«m atque aolutFm 'I^uvff’ (p 44). ' Debberatio taa 
ae bonum et prospFnim regimen ipcius gistn Petn da Boeeo ’ *' Quod autFm 

rcgni ndebunus eipadire 8i tuam Tap* nc ecribens nitena Ft intendens, 
itaque rem agi putavens eodem tern kit Ft debeat hereticus reputan pn 
pore per ta vel Gde’es viros Ft providoa, ntKtnea in/ra aenptas, potest mam 
tus eouscioa voluntatis, ae diUgenter (este probari, m -i rFFapiseerF et siram 
irstmctos, da quibus plena valeaa FiroiFm comgere palam et publica 
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In February 1302 Philip sommoned T^bat we know as the 
first meeting of the States General of France, and the terms 
in which he called them together are very noteworthy. 
He announces his desiro to take counsel with the prelates, 
barons, and his other loyal subjects on certain difficult 
matters which concerned the liberty of himself, of the 
churches, and of all the inhabitants of the kingdom.^ Un- 
fortunately the proceedings of the meeting of the States 
General are only known to ns in the letters addressed by the 
clergy to Boniface VIII., and by the nobles to the cardinals, 


but these are sufficient for our 


voluent, et ChnatuiisstDo eeckae 
dePe^nson 8ati«fftecre super lAnt* lAjurte. 
• . . Kosae Paps eoBtupneit et rapit, 
et eu/eH da dovo seiester cummam 
zepfif libartatem. qun tnaper fuit ei 
Bit BuUi euteiH «t tall regse tuprrare 
■iBe repnhentioui himane tuaere. 
PraterM negan naa poteet, quia 
temper patt diturct* prune teruat 
damiBie iotuio rrrum occupttarum 
alut toAxime per tempue • quo meoana 
hemiaum aoa exiitit paueesarum. et 
prescnplanioi fuent, Mt peaeatum 
raortale Bex autem eupntDaca June 
dictionem et libertatem tuorum tern- 
poralium ultra miUo aonaa possodit. 
. Frsrterea Papa aoD potest aupiv. 

mum domuuum legsi rraneis nndi- 

cere, lusi quia tummua aacerdoa eet. 

Sedcont, (leseetita Hoc beats Petxo 

et eingulie Cjua auccessonbua compe 

tiseet qui m hoc m^n reclamarunt. 
mhj eindjcaverunt I Ilegoa Fiaacua 
boo posxideutes et presenbestee telle. 

rarunt per mnia duccctaa aeptuagmta 

etiam aiue titulo. bodia per norem con* 
abtuticDem dicti Paps aufficeiet ad 
preaenbenduzn contra iprum et eede. 

penum aecundvun leges impenalea. 

- . . Et SI ecclesia Romana et imperatorp 
eubjecuoaem, ai quam habiuaaent. 


present purpose. They both 

qood DOC est eerum. per centum annos 
reges pnaaidere libertatem ct pream- 
bere permittendo, totum jui suum 
amiMisact. . , . Prsterea Papa modo 
atatusrat presenpueDes libi sea eb* 
star*, arge tuniliter abis aoa ebitareat, 
aaassa pnscipibua qui nipeneres aes 
reeegaeaniDt. Et ate impentcT Coa. 
ataaliaepoblaBUf, qui eidem dedit 
tatum patnmaaium quod habebat, 
cum bujua doBaiio quia aimia magaa 
facta pear legiumum adauaistratareia 
eerum uspeni, ticut aunt epucopi et 
alu pielati. son teauerunt, ut juna 
riedis doctcies, et pieacnptio can 
obetat. aecundum ipsum apparet. quod 
donatoe eel imperator Alemaaiuie loco 

ejua per Papam aubrogatuj totam 

bajuamodi doaationem posset revo* 

* ' Documents relatils aux £tst3 
Ceneraux . . . Bans Philippe Is Bel ' 
(ed. a. Pieot, Paris, 1801): “I. Philip- 
pua . . . super plunbua ardiiu negocus, 

nee, statum. bbertates nostras, ao regni 

tMMtn. asenoD aocleaiarum, ecclesiasti- 
carum, nobilium, eecularmm persona- 
sum. ae xuuversonim et aingulorum 
mcolarum. regni ejusdem, non medio- 
enter tangectibua. cum prelatis. baro- 

mbua, et alus nostns et ejusdem regni 

fidelibus ct sub.ectis, trsetaie et 
bRaie voleotes " 


dell* 
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relate how the Linp declared to them that in his letter 
Ponifaco had claimed that the kingdom of rranco was held 
from him, while the King of Franco bad always, in tem- 
poral matters, been subject to God only. They were equally 
disturbed by the fact that Bonifaco had, ns wo have seen, 
summoned the clergy to consult with him at Homo ns to 
tho alleged oppression of tho clergy and people of Franco by 
the king ^ The clergy implored the I’opo to rcroko his 
summons,* while tho nobles addressed themselves to tho 
cardinals, and requested them to take counsel how these 
ill con«idered and irrcgnlar proccedinp might bo turned to 
a good end * 

It is ondent that the real or pretended claim of Boniface 
YIII. to temporal sovereignty over the King of Franco was 
repudiated at once not only by the laity, but by tho clergy 
in Franco, but it is important to see how their actions and 
declarations were met in Rome The cardinals replied to tho 
nobles by positively a«8crUii8 that the Fopo bad never 
wTittcn to the king that bo was superior to him “tempor- 
ally," and that tho .«\rclideacon of Narbonne, who had earned 

* Id, T (L«twf ot tli« Cln{7)i * Id . \ I “ItiM ID |>r«mplu »d 
’Id«ra Domiowt Il«s propou f«<it SasetitDli* Vr«tn» prondtatiB eir 

vbi ex pxrt« TMlrx (oiM ioUr xlix vticulo dauroui tvqumnduai, flrbi 
p«r predictoe Archidixconuoi «t lit(«r«s Iibux vocibu* et IwluTiaosii ■iag:u]tibu* 
latinaxtum, ^od d« rvgno quod paWmxaclemvDtianiiaploniitM.quod 

• Ded aolo ipw et pred«c«nor«« mi Mlubra rrmtdium in premifsi*. per 
trner« boctenua Kcogutuuat tra, <pod itatxu eecims GaUirnns in 
ponliUr Tobia tubnaa, ilkulqtw • pwlcntodiss pMia et quirtis opiate 

tenere debetet" rrcDenekt, jitoapitaalnr nobia, noatna 

Id., VI (Letter o! the hoblea) que atatibua, rerocando restrs Toca 

* Premiera entre lea entree cboeea qne tionia edjctum.*' 

sQ dit 101 notre »ire loreot eavojtee * Id , VI i *' Tourqu^ noua vona 
par measagea et per lettrca, U eat pnona et requerona taut aOectueuae 
contenu que da royaume de Frenee, ment coromenQuapouvoDjique. comma 
qua Dotra aire li roi et L babitana do voua aoyex eatablia e appellez en partie 
lojauioe otil tOTjjoora dit eatro aoabget eu gouvaraeinenV de I Egbae, e cbascun 
en temporally de Dieu tant aeulement, de vona ea ceste beaoigne veille* tel 
ei commo c eat cboae notoire A toot conaeil mettre, e tel remedo, que co 
le mooda, il en devroit eatre eoub^t qm art par ai Ugiey e par a, desordeanS 
a lay temporellemeut et do luj le isouvement commancy, aoit mia A 
deroit et doit teuir." bon point et A bon eslat 
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the Pope’s letter, had made no aneh statement by -word or 
letter j the etatenjent of Peter JToto to this effect was there- 
fore false.^ 

We have also emphatic statements made by the Cardinal 
of Porto and by Boniface himself in a Consistory held at 
Borne, presumably in the sommer of 1302. The first repu- 
diates the allegation that the Pope had said in his letter that 
the King of lYance held his kingdom from the Church, but 
he sets out a somewhat far-reaehmg statement about the 
papal authonty. It is obvious, he says, that the Pope judges 
every temporal matter, if it is rclat^ to a question of ein ; 
be admits, indeed, that while spiritual jurisdiction belongs to 
the Pope, temporal jurisdiction belongs to the emperor and 
kmgs ; bnt he adds that one must consider the question of 
temporal jurisdiction not only from the standpoint of action 
and custom, but also from that of law. By strict law (de 
jure) temporal jorisdietioo belongs to the supreme Pontiff, 
the vicar of Christ and of Peter, but as far as its exercise is 
concerned it does not belong to him, and therefore the King 
of Prance has nothing to complain of.’ 


• Id., VII. • " Et volu«u» TM pro 
MHo t«o«re (laetl pr«<l]«tu3 doauniu 

colter nmuDiu pODtifez cuntjusm 
eenpiit regi predicto quod <fe regno 
ruo eibi ruteeee toiopornJiCer illodqun 
nb eo tonere debervt , et proridus nr. 
magirter Jscobus, oichidiiKonus Nar- 
bocemi*. notenue (1 ntuitjua donuni 
Doitn predict!, flout cooetenter sffir- 
met, ipri domino regi Aoc iprom nel 
nmOe cunquam rerbaliter muriianl. 

nut renpto, node prepontio qunm lent 

Fetrua Flot, in prcnectin dicti donum 
regia, prelatorum et veatra. et nliorum 

multonim, areuoaum e< Islauni finbuii 

fnsdsmentum, et ideo neceaM Mt 

quod endat ediScmm. quod ediSca- 

■ *}Ii4tojredu Differend,* *Fretreee* 
<p. 7S)i “Referent nliqui quod c<m> 
tinebator in [lU lettern, quod doffiKtue 

rex deberet recognoecere an tennre 

reguum euum sb ecclefla, propter 


Deum Ceeart munoor quia Auaquam 
(uit amptum in lUa littara, val raan- 
dntnn, ax parte aummi pontiGcia. at 
Irvtrum, qucd debernt recognoacere an 
lenere regniira lunin ab aliqao, et 
credo ilium qui fait nuBaua talem 
eirum qm pon ezceeait finea mandati 
mbi ronusian. . . . (Page 78.) Item 
plantun net quod cuUna debet Tocare 
in dahiuoi qum poeart judicara (Papa) 
de omni temporal!, ratiooe peccati. . . . 

Sant emm duie )nnadictioDee. rpintua* 

ha, et temporalia : junadjctionem apin. 
tualem pnncipaLter habet aummua 

pentifex, et lUa fait tradita a Chnsto. 

Petro, et aummia PoDtnScibua euccea- 

aonbua ejual junadictiocem tempo- 
raJem habent imperator et alu regea , 

tamen da omni temporal! habet rog- 

Doooere aummua pontifaz et judieara 
rntiona peccati i unde dico quod juna- 

dictio temporalia potest conaidrean 

prnut compctit nbcui ratione actua 
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Boniface Mil, aflcr a Molcnt invcctivo opamst Tctor 
lloto, (Icnounccil hia fahillcition or poncrsion of tlie letter 
which bo bad wTitton to tho kitif:, and bis at'crtlon that 
Boniface bad bidden tho kinp to acknowledge that ho held 
bis kingdom from him Forty years, be said, ho bad been 
learned m the law, and know Tcry well that there were two 
powers estabUshod by God, ho bad no intention to usurp 
tho jurisdiction of tho king, but the king must admit that bo 
and all other Christian men wore subject to him in any matter 
where Bin was concerned * 

It would then ecem to bo plain that whatcrer may hare 
been Bomfacoa real intention, and wliatcrcr be may hare 
meant in tho Bull, ‘ Asculta Fib, its actual result had been 
that tho whole French people as rcprc'cntcd m tho States 
General, clergy, nobles, and common^, had emphatically 
repudiated tho notion that tho Pope pos‘os*ed any temporal 
authority in France, and tho cardinals positively as«crted 
that tho Pope had made no such claim The Cardinal o{ 
Porto and Boniface seem to eoncur, but It w as signiUcant that 
tho former maintained that tho Pope did hold temporal as 
well as spiritual authority, “d© jure,’ and that Bomfaco 
maintained that all matters winch were related to any ques- 
tion of sin wero under his jurisdiction 

Bomfaco had not yet caid his last word, and in the Bull 


et USU9 Tel proat eompet t uku> cI« 
jure undo Juried rtio t«mpor«Iu toco 
petit rumnso pooufici aui ect Ttcunus 
Cbneti *t Petri de Jun 8 m 1 jam 
dictio temporulie quantum ad aatirn 
et quantum ad esecationem actus non 
eompctit Cl Undo Tidetur modo 

quod Dominus rrs Fraocorum non 
habet matenam conquerendi 

* Id ,d (p 17) leto retros 
(Floto) I ttcram aostram quam do 
consensu et cotuil ofratrumnostroiiun 
non repeatma sed npetita detitwra 
bone totius coUepi et ex conTcat one 
et eonveato babito cum ouncus regiu 
uoa (aoe 1 ) Bueeramu* ei, ex eo epiod 
dixerant nob s pnua eenbatur, eed hao 


(Tg, lelsSTit eeu falsa de ea eonfixit, 
qu>a neacimua bene an 1 tteram faluv 
smt nam httem predicts, fuerunt 
c«Uta> barorubus el pielatie Impeeuit 
DObd quod DCa maadSTCramuB regi, 
quod TKOimoeceTet regnura a nobis. 
Quadraginta anm eunt quod dos iumus 
expert! in jum et acimus quod due 
eunt potealatca ordinats, a Dm Quis 
ergo debet credere sel potest quod 
laota fatuitas tanta ins pienba sjt 
set fuent m capita nostro t Diximus 
quod in nuUo Tolumus uiurpsre jims 
dictionem regis et s o Irster noster 
Fortuensis dmt Ison potest negare 
eex eeu quicunque alter fideSvs quin 
e t nobis sub^eetus rabone peccau 



392 TEMTOEAI/ AKIl BPmtTUAL POSTERS. [PAHT II. 

“ Unam Sanctam,” issued in JffoTembcr 1302, he set out the 
relations of the spiritual and temporal powers in more ex- 
plicit terms than in the Bull “ Asculta Fili-” 

He begins by describing the unity of the Church, and 
maintains that there is only one Head of the Church — that 
is, Chnst — and the vicar of Christ — that is, Peter and his 
successors : those who, like the Greeks, say that they are 
not under Peter, are not Christ’s sheep. There are tn o swords, 
the spiritual and the temporal, but these are both in the 
power of St Peter and the Church, the one to be used by the 
pnest, the other by the king, bat at the command (“ad 
nutum of the priest, for the one sword mnst be under the 
other, and the temporal authority must be subject to the 
spiritual (spirituali subjici potestatl). The spiritnal power is 
supenor in dignity to the temporal, and it has therefore 
authority to “ institute ” the tenjpor^, and to judge it if it 
18 not good, and thus is fulfilled the prophecy of Jeremiah : 
“Behold, I set thee to-day over nations and kingdoms." 
Therefore, if the earthly power goes astray, it is judged by 
the spintual, but the spiritual can only be judged by God, 
and not by man. This authority, that is, of the Pope, al- 
tbOQgh it Is given to a man, and exercised by a man, is a 
divme authority ; he that resists it, resists the ordinance of 
God ; it 18 necessary to salvation to be subject to the Boman 
Pontiff.* 


* Bonjfaco VUI. Registruis, S382 
(“ tlnam Sacctam ") "Igitcr eccieam 
uniuB et vuics. nouoi corpua, oonin 
caput, con duo capita quasi monatram, 

Petrua, Petnque sueceaaar, dicenta 

Dommo ipsi Fetro, * Faace ovaa mean * ; 

lantar baa va) lUas, per quod coa 
mjiusaenbi ictelligitur vinivereaa. Sive 
ergo Gnecj eiva alii, aa dicant Patro, 



putaatata duo* eiaa gladiof, apiritualam 
videlicet et temporalem, Evangelicia 
Uicta anetxuiicur. Kam dicaotibue 
epcelolia 'acce gladii duo hic.' la 
eccletia aeilicat, quum apoetoli loqoe- 

eentur, &on raapoudit Domioua mmia 

ease, aed astia. Ceiia qui la potaatate 

Eetn tamporalem gladium ease oegat, 
mala verbun attendit profcrentia, 
‘ converts gladium tuura in veginain.’ 
Uterque ergo in potaatata acclaaiie, 
■luntualia acibcet gladiua at matanalia, 
and ia qmdem pro eccleaia, ille veto ab 
eedeaia exercandua. lUe aacerdotia, la 

ananu regum at mibtum, aed ad nutum 

et paiiantiam aocardotia. 
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What was then the actml iwsition of Boniface \TII as 
it is represented in the Bulls 'Asculta Tdi” and “Umm 
Sanctam”? The an'iwtr is not quite easy If wo compare his 
hnguage with tliat of the Canonists, which we have con«idercd 
in a previous clnpter, it may at first sight seem to bo the 
same , ho maintains that both swords belong to the spiritual 
power, and that the spiritual power both instituted and 
can judge it, and in the Bull Asculta Fill ’’ ho asserts that 
ho IS the “ Superior ” of the King of France Thc»o phra'cs 
arc capable of being interpreted as implying the same ptia> 
ciples of those of UostiensK, but they do not ncccssanly do 
this His language is at least much more guarded than that 
of the extreme papahst tracts which wo are about to examine, 
and that of Ptolemy of Lucca with which wo base already 
dealt. 


0f«rt4l tuWm rUdium mm cob 
gltdiO, «t tftnpanlem 
ipintuli tubjifi petMUti Swoqoutn 
dieat tpoatelua, * eon Mt potMtaa iu*i 
» Dm qun auUm • Deo tunt. or^ato 
aunt * BOO onlioata ««Mot mti gladiua 
osMt fub gladio, et Unquara infenor 
rvdueoretur per alium tn tuprviM. 
r.am aeeuDdaa beetuca DioaTvun, 
leZ dinzutatia Mt. infima per media 
ID tupiema rcduci Non ergo aecundum 
ordinem umverai, omma sque ac im 
toodiaM, aed in£ma per inedia, lotenora 
per aupcriami ad ordioem redueuntur 
Spintualrm autem, et digoitate. 
et DobUitate, terrenam qoamlibet pn 
ceQere poteetatem oportet taato rtanua 
Doafsteri quaotorpvntualiatemporalia 
aotecellunt quod cliam ex decimarum 
dutiose, et benedictione, et aaoctifica 
tione, ex ipeiua potertatia accepiionr, 
ex ipsarum rrrum gubenatione clana 
oculie lotuemvix Naa Tentata tea 
taote, epintualie potestaa teireoam 
poteetatem astituero babet, et Jodi 
care ai bona non (uent Sic do eccleaia, 
et eccIoBiaatica poteatate, renficator 
\aticimiim Jerciaie, ‘Zcce eonslitu 


te hodie, toper genie* et rrima * «l 
cetera qu» lequuntur Ergo at detiat 
temna poleataa Judirabiturapeleetata 
apintuali, ted ii doriit apintualia 
raiDor. a fue tupenoia 6i vrro n 
prem*. a tolo Deo, non ab bemino 
poteei iudirari, teilanta apoatolo, 
‘apintualia bomo Judicat omua, ipto 
auiem a nrsime Judieatur ’ 

Eat aulea bio auctontaa, etu data 
ait honuni rt ezereetur yar hommeia, 
non faomana.aed potiua divma poleetas, 
oro diTina Petro data, aibiquc, cuiaqua 
auceeaaonbua in ipao Cbnato, quern 
confearua fmt petra Grmata. dicento 
donuoe ipei retro, * Quodcunque liga 
rena *c 

Quicunquo igitur boic poteatati a 
Deo aio ordinate rcaiatit, Dei ordina 
tioDi naiatit, juti duo, aicut maniceua 
fiogat eaao pnncipia, quod falsum et 
heceticum Judjcamus Qma testante 
Moyae, non m pnncipua sed in pim 
cipto. cerium Deua creant et terram 
Porro aubease Romano pontifici, oomi 
humane creature declaramua dicimja, 
et diBimmua oomino eaae de neceaitate 
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CHAPTER IX. 

BONIFACE VII. AND PHILIP THE FAIR. “ CONTRO* 
VERSIAL UTERATFRE, I.” 

Tm: conflict bet^rcen Philip and Boniface prodaced a dgnili- 
cant pamphlet literature, both in support and in criticism 
of Bouiiace’8 position, and it is In these pamphlets that we 
have the most highly developed statement of the extreme 
papal position, and the most explicit repudiation of that 
position. 

The first srork rvhicb we must examine is a fragment of 
an unoayraous pamphlet pnnted by Dr B. Scholx. This work 
may, indeed, belong to an earlier date— to the years 120G*7,— 
for It refers more than once to the dispute about the taza* 
tion of the clergy and the Bull “Clencis Laicos.” If, how- 
ever, this was the time and occasion of the tract, it discusses 
the principles of the relations of the Temporal and Spiritual 
Powers under terms which anticipate the conflict of 1302. 
The authorship is unknown, but Dr Scholz is inclined to 
think that it may be by Henry of Cremona, with whose work, 
' De Potestate Pap®,’ we shall presently deal. 

The writer asserts that it was heresy to say that papal 
constitutions with regard to temporal possessions in the 
various kingdoms and other States had no authority over the 
laity, for Jesus Christ, even as man, posiessod the fulness 
of power m temporal and spiritual things, and He committed 
the fulness of power to Peter, whom he established as head 
of the Church mihtant. The Boman Pontiff is the vicar of 
God, and has authority over kings and kingdoms ; he trans- 
ferred the empire from the Greeks to the Germans, he deposed 
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the king of the rnnks and the Emperor Frederick 11 To 
Biy tint the Pope has not the fatness of power m spintuil 
and temporal things would be to resist the duino ordinance , 
there are, indeed, divers orders and powers, ecclesiastical and 
scctiHr, but in the list resort it is the supreme Pontifl in 
whom they are all unit«l To spcik of two heads of the one 
body of Christ is to spoik of a monster * 

These passages represent tho mam irgumcnt of the tract 


‘ Anon. Frkgrnrnt in Tl SrhoU 
* Fubltiutik sur Zeit Thilipf* df* 
SchSnon’ *«., p. 471 Non ponupt 
Uici o« in eolum dicmdo aou btai> 
phomwido quodrapAlooeoiutitijtionr^ 
editi WupCT lompoT^libu* bonii mu 

r«bua qu*) ennutunt infra 
dae*tu* cutnitatiw >«l Urnton* ipoo 
run Uioorun lp«ot Uiro« non Mtno 
pint* ^«^n hoe M*eF«r« *l lonei* 
cmet heretieua •! • fid« orthodoin 
fttienuin 

Contut etun quod Domiau* Jf«u> 
etinm urequara homo habuil 
plonitudinem potetutu in terepor** 
kba< el epmtunlibu*. qvu d eil poet 
oesonipinin bumaniuieni * Dels eel 
tnlbi omnu poteetiui irt co:Io ct In terrs. 
Uott ullimo qui omne poiul niVdl 
ezeipit. Item conatal quod Idem 
Dorousua Jnue Chrutiu bento epoetolo. 
quem conetituit caput eecln m mill 
tenti. ut 31 Q I rogeinus (Omtian 
Decretum, C u 1 15}. eomniint 

plenitudmem poteiUtie. dixil eniin. 
acUicet Matt xn Quodcimqua bga 
vena cuper terram, ent I gntoai id 
eoelu ' d cendo ‘ Quodcunquo omnu 
eomprehendit, tam epintualu qoam 
tempornlia Ipae enun lolus habet 

poteetatem Iigandi atque aolrendi. nl 
dictam nt FTcA>Btitr enim auctonlaia 
eanonum a aanctis patnbiu dietmttia 
editoruro zxi Q ii S 'Unde dieit 
Nicolau Fapa quod Chrutus Dei filioa 
beato Fetro etemo clavigero teneni 
wm ul et cmliatis impcru juia eomiamt. 
yni Diet omnea (Gratian Dec , xxn 
I ) et eumletn poteaUtem TOlut 


tmnaira ad quemlibet ejita eucceeaorem 
nt probatur zzi Dut in novo (Cratian. 
Dec D zzi 3) unde dicU Fapa ae 
locum Dci tenera id terru Item 

Romanua PoDlifex eat Dei I icanua 
M eztTV qvu fitji awV lept t Vtr 
\enetabi|ere (DecretaK it 17 13) et 
cooetituiione iDnoeentii 1% Do aent 
et ra (ud o ad apoetoliea (Decretal*, 
vt 3 U 3) 

Onde Fapa polcataUtn habet tu 
pea gentee et regna Exoch i Tmn* 
tui t enuD lapenum a Crrei* in Oer 
naso* Item Zaeharu Ludo- 
victiin Itegem Fraaeiao privant 
eegna Inoccenliui IV Fedencum 
Imperatoreia privavit impeno 
Chnetut rmm \oIuit dimittere 

loco tui Tieanum eeiUcet beatum 
Felrum et quenJ bet cjux lucceaeorem 
qtu in omnibus quB opportuna crant 
ad tiDiveraale mundi legimeo. baberet 
pleaitudineis pote^tatis Item 

dicem quod papa noo habet pleutu 
diDOm poteatatis ia tpiritualibua et 
temporabbus. esset reeulere divuiie 
oedmatioui. Naca sunt djTerai 

ordinea et diverei potestates cede 
siaslicn et secularee et ultimo eet 
suoiinus Footifez id quo omoee potei 
talea aggieganiur et ad quern redu 
cuntur Item credendum eat quod 
Chnstus, qui eat caput corpona eccle 
eiB yoluent ease caput corpon 

eccIeaiB unum caput loco sui in lato 
eorpore scilicet beatum Petnim et 
e|us quembbet succeasotem et non 
duo capita quod monatrum easet 
onurn corpus habere duo capita 
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in the clearest way, but it receives an additional eignificance 
when we observe that the anther finds himself compelled to 
attempt to esplain away the Gelasian principle of the two 
powers. Secular princes, he contends, should not imagine 
that, because it had been written that Christ separated the 
functions (ofEcia) of the two powers, the Pope bad not both 
powers. For what was written was that the functions were 
distinct, not that the powers were divided, for both the powers 
reside in the Pope, who has authonty over the temporal as 
well as the spiritual sword, although the actual use of the 
temporal sword belongs to the secnlar prince. Or alternately 
it might be argued that this distinction was true of other 
prelates, but not of the Pope.’ 

He goes on to argue that, even if it were true that the two 
powers were different and distinct, that would not mean 
that they were equal; the temporal would be under the 
spiritual, otherwise the order of the universe and of the eccle- 
siastical monarchy and of the divine wisdom would be de- 
stroyed. It IS in virtue of this superiority that the Pope 
frequently judges the temporal matters of emperors and 
kings during a vacancy, or when they have committed some 
grave fault for which they ought to be deprived of the empire 
or kingdom, or some other fault.* 


‘ Id id , p 476 " iMm Don vuper 

biant pnncipofl secularofl do boc. ^uod 

legitur, quod Christus. medulor Dn 
et bominixin, officio utnuoqiw potoo. 
lotia, ecilicot lacecdotolio et unpenalio. 
discenut. et eic Tidetur quod Pops 
□on babot utraniqiie potoetotom. ut 
S6 Diet quum «d venim (Giatjao, 
Eocret « D. 96. 6) «t Diet, x qtKfluaiD 
■deio (Uratian, Pecret., D x 8) NoiD 
eignanter dicit officio distmcta, non 
potestatoa divereu, quia utroquo con 

suDipto est et reeidet in Papa, qui 

habet potestateca utnuoque gladii. apic* 
ituabo et temporally, licet cxerciCruin 
temporalis gladu competit pnnctpi 
seculan. Ve] posset dici. quod du 
tinctio habet locum quantum ad alioa 
pontifices, non quantum sd Papam. 


Et quod Papa babeat jua potestatis 
et etiam hujus gladu temporalis patet : 
nam, quantumeunqua videatur pro 
defeasKna fidei et libertate ecclesue, 
■odicit bella et dat laicis potestatem 
exercendi bujusmodi gladium contra 
hoatea fidei et accleaia:. et occupandi 
bona eorum, xzit. Q ult. e. igitur 
(Gratuin. Decret , C. 8, 7] et predicta 
extra de homicidia constitute m Ca. 
pro humaniB (Decretals, n. 5. 4. 1) 
et extra da vote et voti redemptioue, 

quod super bus ” (Decretals, iii. 34. 8). 

• Id. id . p 478. “ Item date quod 
ipsm potastatea diverss fuiasent et 
rliBtuicUe. non tamen tali modo, ut 
esaent eqiialee. aed quod iino, scilicet 
temporalM, eseet sub altera, scilicet 
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IIq tbcD deals witlj tho subject of tho authority of tlio 
Popo o\cr tho temporalities of ilio Church, and contends tliat 
tho Bull “Clericis Baicos” Tfas lawfully promulgated, for 
whatcTcr is given to God is holy of holies to Him It is 
mere blasphemy to say that the Bull was unjust or un- 
righteous * It IS interesting, however, to ob'cne that even 
this writer admits that the laity have tho right to demand 
contributions and senices from the clergy with respect to 
tho property and churches which thej held by feudal 
tenure * 

Tho whole contention of the treatise is summed up when 
he says that tho laity, who say that the Pope has no authority 
over temporal matters, should be afraid lest they fall into 
heresy. It is nothing less than sacrilege to dispute the judg- 
ment or eonstitution of the supreme Pontill, for ho is the 
Ticar of God.* 

The position of tho writer is clear and dogmatic ; all power, 
both temporal and spintual, belongs to the Pope, who is tlio 
real monarch of tho world. It is the position of Ptolemy 
of Lucca. How far ui the part of tho work which has been 
lost he developed his argument upon the same lines as Ptolemy, 

0 zc«djt. BCtit fol luavD, rstra do . . usds sun »it dubiiuo, 

nujor cl ob «olil« (DocRt^lc. i 33, S), quod cnutitutio quje incipit, Clencu 
tS Dist. duo (Cntian, D 94, 14), Lucoc etc edit* pro conwrvuidft 
alioqmn turbsretur rectal ordo uoi bbertitc ecclciio ipoSBe, et ticite et 
^eru et nuLxime ecclecustio moou fljvi 2 U> quodim motu furnt promulgita. 
chue, et diTuue cspienciv, et ordo ... Ticeinl qm bluphcraint djctaro 
Mciosrun derogiretur, ut lupra dictum cooctituboceni Mscti putni Conificii 
e«t Et rations ■upenorilalis liujui VIU ‘Clencu laicoa* mjuitnm v*l 
Fipa plenusqus Judicst do tempora uuquim** 

libui unperatorutn ct pnncipum seen * Id id , 480 “ Item Uici pcesunt 

linum, leilicit yicmtibua uupeno et • pettotui ecclwiMticia exigera tribute 
regnii Dee pnncipatibui item quum et scrricia ratione rerutn et eccle- 
dclinqtut, vel iLi caura lubeat, qouro tuuuja quu tenentur sb ipgjs in (e^ 
debeit pnein ucperio »eu rcpio, seu dum** 

pnncipBta. rel still deluiquit " * Id id , p 479 “Timeiot ergo 

> Id id , p 479 '' Dicere quod Isici, qui dicunt Fspam nullint bibcra 

Papa in rebus temporatibuseeclenirum super temporalibus poteitatem, no 
potestitem non h»b«t, tamen nnlli crunine heieseos notentur . . , Item 
lieeat negare qiun onme quod Domino crunen saerilegu te involvent dispu 
oCertur, aive loent homo, nra snuna), tsndo de judicio vet constitutions 
live Bger vel quicquit, eanetum nne pontiOeis, scilicet, Dei ricaru. vel earn 
tocum ent domino et ad ]ui pertmet revolTendo seu ei contradicendo “ 
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the goods of the empire without the papal confirmation. He 
maintains that the Church had authority to deal with all 
causes.* 

Ho then returns to the general question, and restates his 
first position in more detail. It is maintained, he says, tliat 
the “ Impenum ” came from God as welt as the “Saccr- 
dotium," and he admits that this is true, but they come from 
God not divided hut united. And if it were urged that the 
“ imperium " existed before the “ fiacerdotium,” this ho says 
was false, for the “ Sacerdotium '* did not begin with Peter ; 
the Lcvilical “ Sacerdotium/' which was ordained by God, 
was transferred to liim. Again, if It were maintained that the 
Ciiuich bad no such temporal authority before Constantine, 
this was untrue. It was only because the Church lacked 
power, not right, that it did not exercise the authority, and 
therefore God inspired ConstanUno to confess that ho heid 
his power from the Church, and to sorrendcr it to the Church. 
If the emperors had any lawful rights, they bad lost them 
by their sms, especially in slaying the faithful. Henry of 
Cremona was compelled to cndcavonr to explain away the 
Oclasian principle of the two {odc]>endcnt authorities in tho 
world, and especially the admission by tbo Popes that they 
had no intention of interfering with tho temporal Jurisdiction 
of otlicrs. Ho argues that these things were said out of the 


• III Id, p 483. "Et quod Pip* 
hftbeat daminium tupur imponum pro- 
bfttur hoc modo. . . Tr»o»toIjt pot«» 
tatem et auctontstem (Iigenib tmpen- 
torem a Ora'cia in O^rmanoa. . . 8i 
argo non habarct potmtawm a«u 
dommiuiD Imponi, ec«le*i» non polula- 
aot tranaferra quod non data habaratnr, 
do jura patat, quod BUtem neo aliqui 

iraporatoraa xv.Q.vf C.Antu<Orabaa. 
Hoc . C. 13, 8, 3) atiam conlinetur, 
quod Papa dapomil quamdant ragom 
Francorurn , dominua atiam Xono* 
contiua IV. dapoauit Fradoneum, Da 
aent at re Judio C. ad Apoatobee In 
•axto Iibro (DacretaU. vl. i,. 14, S)l 

at babetur etiam aorvatum da faalo. 


quod cultua elaetua m imperatoram 
admiflMtrat bona impeni aino con. 
flrmaciono Pape, et nulluji dubitat, 
ipaom majoram qui conflnnat, et jlluiD 
lolnorom anno quj conflrmatur, do elect, 
cap. vcnorabilibua (Decrctala, 1. vi. 24) ; 
et atiam ecclciia conauevit cognoaearo 
do omnibua eaiuia, ct aacundum I, 
Ad Corinth , vi , et xl. Q I. 0. plaouit 
(OraUan, Dec , C. xi. I, 43), et note 
XI. Q V. 11 quu preabyter (Oratian, 
Doe. C. c. xl. 1, 3, 8), et xi. Q I c. 
nlatum (Orotian, Dae, C. xi. 1, 14). 
(lb> Papa aenbit omnibua orthodoxia 
ot dicit raprahandendo, quod quidam 
dixerunt, inobcdientoa preceptonimDal, 
quod acclaaia non liabet cognltioncm 
Ofnnium causorum '* 
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hnmiLtty of their minds, or that the Church did not wish to 
recall the authority it had conferred upon others ; the popes 
did not mean that tiiey could not do so. lie conclndcs with 
the assertion that the laws which were made by the emperor 
■were made by him under the authonty of the Church, and 
could be correctctl and annulled l*r the Church ‘ 


• ItJ )<] , p. les. s« 1 contra kr« 
•apr»dict«niult»cpponuntur rt pniDo 
qui* impvnum a dro procoaiit ncut rt 
ucprdotiaiD at in 4utrntic*, quomod< 
cpoTtrtl epueopoa in pnnnpio ColUt 
pnma (Nov«l« »i ). Ft r* 

•pondro quod *(t venim »l hoo •upr* 
in pnneipio prob«tum Mt, qaod • IVo 
prom^runt ute due J unadicuonr*. 
•»d non diiirim. W'i ronjoAeUm. 
fTpUentor hoc non poMot c«*e qni* 
ante (nil lenpcnum qutm Mocrdouuio. 
ft lee p*t filrum ut prebntum f«t 
fupm, qnin non ineepit McerdoUum 
In I’etroi pirmo Enecrdotiuin Lerio 
euma qnod ordinittun eit ft O«o< in 
•o trftBtIfttuni Mt d« eonttituti Itl 
e AujpuUniu (I) 

PnrUrca opponunt juruu . uIa non 
fiftbftnt ftnie Cociunimum, ft Con 
•tanUnua prune Jouvit fcclfuftm qur 
■ntf nil halfbst S«d quod f«cl««>ft 
ante non {aciebat talia. Bon f rat dffee 
turn juna tfd potencic Ft Idfo 

Donunua Tbluit fidri fubTfmrf, ct boo 
(ftliter) bfn* fieri non poterat. hunuioo 
more toquor, nifi poCMtatem fcclfsiv 
dando Quaro Kkaptravit Conatanti 
num, ut renunnarct impeno at con 
fiteretur to ab fcctesia illnd tenerf, 
nee tunc, ut qujdam djcuot, fuit doUU 
prime do jure, tod do facte, neat aatif 
mamfeatuTD eat quod impcratcr ecrlenv 
dare non potest liccnciam habendj 
propndm, ncc etiam potujt bone 
impenum abenare . . Si imperatorca 
ahquod jus habfbant, propter peccata 
qun commisenmt, occidentes fidflff 
m Chnsto, maxime summa? pontsficca. 
diTimtus file jure pnaati foenmt . • 
Oppomtor eciam, quOd donunos dicit 
da tnbuto aolvende Csaan . . , Dicitar 

vor~ V. 


fciam« Papa nunqaara fXfrcuit iitam 
uirasnqoo potestatetn fcu juris die 
Sjonam Sad hoc non fuit preptar 
■laaaae potcncur, sad propter di^i 
tAUm ejua, «v snSilatem )unsdistiOTi» 
lamporalia, rui coramuta nt faojpunis 
fffuaio, qua clancis intardicta rat m 
die aarbo ' Quia air sanguinis fa, 
non tdifimns tnihi lamplum, pnmo 
laralip. sxii ft ftii hoc dnignandum 
•lominua dint Tetro ut roDtrrirrft 
cUdium in lapna/B. Matt zzai 

Dieunt ftiam opponentra lent 
Drus due iuminana macna, iclrm ft 
lunam, ticut frgo soat due ft ditiaa, 
■ta fuAt dus jurudietionfa. Sad 
luna non lutct, biai quantum sol 
raapicit fan. fr;o nec iwpcrater habft 
potMtatrm, msi quaniam dat fi Papa 
Hoc fciarn cat da necessitate nalurB, 
scdicet quod Pspa sit solus dominua 
unjTrrsalia u> toto mundo, quia omnrs 
fldflet aunt una fctlcria ft omora 
aumus nouiD corpus, ad Cor zii > Ad 
Coloas. l, at fcclcaiai quz> esc unum 
corpus, Chnstus cat caput. Ad Cphes. 
is Si cr^ aumus unum corpus 
at Cfanatua eat unurn caput noairuco. 
non eat indigens babera plura capita, 
quia Papa cat loco Chnsti, da translat 
C pCDultuso (Decretals, i 7, tV et 
monatrura essst aiders corpus cum 
duis capitibna do 03 dud Ord C. 
quomsm m plensque (Decret , i 31, 
14). Opponitur do Fapa quod ipae 
non hsbabat utnmque junsdictioncm, 
quia ipaemet dicit in plunbus locis . 
M Diat cum ad vrrum rentum cat, 
atiam u imperator (Gratian, Doc , 
D 96, 6 and 11) et 33, 9, S. C inter 
(Gratian, Dee . C 33, 2, 6) et da judie 
C nont , de fore compel Lest ■ et 



403 TEMTOEAL AHP BPmmJAL POWEItS. {paBT It. 

It is clear that Henry of Cremona is asserting, only with 
greater fulness, the principles represented by the anonymous 
pamphlet which we have before considered, and a comparison 
between his work and that of Ptolemy of Lncca shows that 
ho IS substantially, and oven in detail, in agreement with 
him.* These writers are clear and emphatic in asserting that 
all anthonty, the temporal just as touch as the spiritual, 
belonged to the Pope ; that it was in the hands of the secular 
rulers just in so far as the Pope entrusted it to them, and 
that it could at any time for safilcifint reason be resumed. 

Anotlier of the most important political treatises of the 
time is the ‘ He £ccle»astica Potestate,’ written by that 
Egidius Colonna to whose work, ‘De Regimine Priocipum,’ 
wo have frequently referred in the earlier part of this volume. 
The ' De Begiaune Principum ’ was •written before 1285, 
while the treatise, 'De Ecclesiastica Potestate,’ as is sug* 
gested by Dr Scholz, was written in 1301, about the same time 
as Boniface VUI.’s Bull, “Anscnlta Fill,” and therefore before 
the Bull “ Dnam Sanctam.” * Some twenty years had elapsed, 
and it is therefore intelligible that the standpomt of the 
author might have considerably changed. It must, however, 

desppell <iduotiu*(DscnUls.ii I. IS. ipuit pvr eccletism possiat comgi et 
H 2, 10. sod u 28, 7), m quibcudiciwr erewodarl. ■icnl coaslitutioKM episco. 
quod non vnlt so intromitUro do Juno pomm. Bicut de multis legibue factum 
djctione temporal, alionun 8 Diet, ost, eicut de Ulia qua, pernuttuct con- 
quo jure (Oiatun, Dec , D 8. I) Sod cnbioatum. et utuns, et qui prohlbent 
recpondituc ut eupra. quod causa tnatrunomum ante annum luctus. de 
humHitatu hoc dicit vet quu non eene nupbu. c. ult. et penult , et de 
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bo coafcsscd tbit tho development U nrrestmg, and e\en 
startling Tbe carber work 19 Bignificant especially, not 
merely for its reproduction ol much m Anstotlo’s politics, 
espcaally tbo principle that the State is a natural institution, 
but also lor its abnomiil assertion of tbo principle that the 
monarch should be above the Kw The later work is almost 
wholly occupied with tho snpenonty of tho Spiritual o\cr tho 
Temporal Power, m terras which are not only citremc, but 
even in some respects contradict the judgment of the most 
important ecclesiastical writers 

The spiritual power, Cgidius says, establishes and judges 
the temporal, and there can lie no true order unless the tem- 
poral sword is under tho authority of the spintual Those 
■who suggest that the sccul-ir authorities aro under the authority 
of the Church only In spiritual, and not ra temporal, matters 
are in error. Tor it this were Iho case, if the temporal sword 
were not under tho spiritual, there would b© no true order. 
Tho viear of Christ must, therefore, be held to possess lordship 
^dominiuml in temporal matters • In another place Cgiduis 
expresses tho same principle m slightly different terms The 
Church holds both swords, princes possess only tbe use or 
exercise of the matcml sword, and aro “ sub famulatu et 
obsequio ” of tho Church.* Again, to tho spiritual sword has 

> Egidiu^ Colonno, ' De EctlmsilKa tuin« quam fecit Cccleein Conatantiaae 
Polesute,' 1 3, {1 12 "Hm ut S«<1 «io dteentea run argntnenti non 

patujtperllugonemfdeSanetolKtore) capmnt Nam, ei eolum epmtuatiter 
tpintualia poteetac tiabet potcalalem regee «t pnneipcs lubeaecDt FrrteeiH) 
terrenam instituen, et habet da «a non euet gladiua aub gladio non eeeeut 
utrum bonum eit judicare , cpsod non temporalia sub epintualibu^, non cMct 
c««et, DUi poeset cam plsntare ct ordo m poteatatibue, non reducerentur 
eveUere . 8ic autem oportet luea infinw in luprema per media Si 
ordioata cesa . non eesent autcm igitnr hso ordinata cunt, oportrt 
ordioata msi unui gladiua reduccretur gladigm tamporalem Rub cpirituab, 
per alterum, et nui unua Meet tub oportet Chnsti vicarium euper ip«i« 
aLo . . . red diceret aliquu, quod regea temporalibui habere donunium " 

«t pnncipes debent esse «ub;ectj »p»n • Id id , ii 5, p <7 “ Sic et Ecclesia 

tuoliter. non temporaliter. ut eecundom utrumque gladium habet quod non 
hoc sit inteUigendum quod dictam eat esset. nisi terreni pnneipea habentes 
quod reges et pnncipes tpintoahter, osum matenolis gladii et habentes 
non temporaliter, subsint Ecclcats indicium sanguinis cssent sub fsmulatu 
Sed tamporalia ipsa, diceret aliqios, et obsequio eccIosiasticiB potestatis ** 
Ecclesia recognoscit ez dominio tam CT i 7 
poroli. ut patuit ex donationo ei eotia 



404 


lEMPOBAL AND SPIRITUAL POWEES. 


IPABT ir. 


been given all power in heavoi and earth ; the Church has 
both swords, Peter has the keys of the earthly as well as of the 
heavenly kingdom, the ecclesiastical power can do whatever 
the earthly power can do, there is no power in the material 
sword which is not in the spiritual.* These are sufflciently 
drastic statements of the principle that all temporal as well 
as spiritual authority belongs to the Church. E^dius, how- 
ever, sets out a much more eitrcme contention than this. 
If, he says, it is argued that not every royal power is instituted 
by the priest, he would reply that such an authority is not a 
rightful authority, such a kingdom is little better than a 
band of robbers.* The material sword, he says in another 
place, has its power from the supreme Pontiff, for all 
power in the Church militant is derived from him, no 
one can justly hold any power or be justly lord of any- 
thing except by means of the Cburch — that Is, unless he 
has been spiritually regenerated and sacramentally absolved 
by the Church.* 

Here is, mdeed, a doctrine of an almost revolutionary 
nature, difficult to reconcile with Egldius’ own conception of 
the State as set out in bis * De Begimine Principum,’ and m 
flat contradiction to the doctnne both of St Thomas Aquinas 
and of Innocent IV. We have set out their principles on 
this question in the first part of this volume, and we need 


> Id id., 11 14. p lOT "Daunt 
enua huic gltdio (, t , tpintuftli) oniPw 
poUetas in calo et m Urra, to ccelo 
quantum ad apintualia, m Urra, quan- 

tum ad Umpotalis . • . 6ic et u pro 
posito s utrumque gladium babe t 
Ecclesia, utnuaque *rt clanger reins, 
terrem et ecelestia regtu: omse post* 
quod babet terrena poMttaa babet et 
eecleaiaatica Nulla e>t itaque poleetaa 
m materiali glaSio, qu« nrai eit in 
epintuali ” 

* Id Id , I 4, p 14. " Si dicaiur 
quod nan omnu poteitoa regia eat per 

aacerdotium instituta, dicennu ergo 

quod nuUa eet potcetat regia non par 
aaaerdotium inetitula, quie non fnent 
non recta i propter quod magia ent 


latrocioium quam potestaa ■! non (uant 
aaoerdotio conjuncta, vel non fuent 
■rtatitutiopa post aacardotium lubae- 
eula • . . Regnum ergo son per aacer> 
dolitun institutum, vel son fuit reg- 
aajrn aad Utrocmium, vsl fuit eacer- 
dotio conjunctum " 

• Id. id, m. 3. p. 127. "Nam 
materudia gladiua babet auam potea- 
tatem a rummo PontiSce, cum omnia 
poteataa quia eat m Eceleeia mibtante 
eat a summo FontiSca denvata , quia 
nulhu poteat babers aliqviam potea- 
tatem juate, nec ease doininus alicujua 
ni onm justitia, ut supra diffusiua 
dixunus, Dial per Ecclesiam, videlicet, 
qma eat per earn rpintualiter regene, 
ratua et eacrameotaliter absolutua." 



cnAr 0,1 lioMfACE VII A^D rniur tut faip 405 

only hero remind ourolvos that Innocent IV isscrtod that 
lordship, possessions, and jnn'dictions arc lawful and blame- 
less among the unbelievers, and tliorefore neither the Popo 
nor other Clinstian men have any nght to destroy them. 
St Thonns Aquinas mamtainod that dommion and pKC- 
latio ” were created by human law, while the ilistmction 
between believers and unbelievers belongs to the divine law, 
and therefore the divine law, wliicli is of grace, does not 
destroy the human Laws, which arise from natural reason.* 
Pgidius him«ell in bis earlier worL Ind mamtimcd that the 
State was a natural institution whose function it was to 
enable men to live well and nrtooosly, and that those men 
who Uved outside of it were either below or above the normal 
level of humanity * 

If wo endeavour to understand how it was that Egidius 
in the work with which we arc now dealing shonld run counter 
to his own eaihcr doctnnc and should contradict the prin- 
ciples both of St Thomas and Innocent IV , we may find 
a partial explanation m the fact that m another chapter ho 
cites St Augustme as maintaming that there can be no tme 
justice m a commumty of which Clmst is not the founder 
and ruler, and that he (Egidms) concludes that after the 
passion of Christ there could bo no true commonwealth 
where men do not revere the Church, and where Christ is 
not founder and ruler * 

Egidius’ reference to St Augustine is indeed not very happy 
or well considered ; it is true that St Augustine does mamtam 
that there is no true justice m a commonwealth where men 
do not worship God, but be docs not derive from this the 
conclusion that there was no commonwealth among the 
pagans, but only the concluaioD that the conception of justice 
must be omitted from the delLmtion of the State * As we 
have pomted out in a former volume, this unhappy suggestion 

* Cf pp 33 34 ditor rectorque Chnstns et poet 

* Cf p 13 paasionem Chnsti nolla re«publioA 

* Id id , u. 7. p 60 "Dieenias poteat ease T7n, abi non eol&tur 
enim cum Augustmo II. De Cmtste ■aneta mater eccleeia, et ubi non est 
Dei cap S2 quod Ters justitia non conditor et rector Chnstug * 

eet, cist m ea repnblica cujus eat con * Cf vol i pp 16S 166 
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of St Augustine, while it was not unknown in the Middle Ages, 
had no influence upon them ; they were too firmly grounded 
in their behef in the moral function and the divine origin 
of the State, as founded upon justice.* It is curious that 
Egidius should have departed so far from the normal mediaival 
conception. Wo shall see presently that another papalist 
pamphleteer of the time sets aside this extreme view, prob- 
ably referrmg to Egidius, and suggests that the temporal 
authonty is legitimate but imperfect unless it is derived, from 
the spiritual.* 

So far we have examined Egidius’ conception of the nature 
of pohtical authonty, and have seen that he mamtained that 
in prinaple it belonged to the head of the spiritual power — 
that is, the Pope ; and that it could never exist legitimately 
except as denved from that power, or be held by any person 
who was not sacramentally regenerated and absolved by 
it. It will be observed, however, that in one of the 
passages just cited there occur some words which have yet 
another significance; £7o one, bo says in this passage, can 
justly have authonty or be “lord” of anything except 
through the Chorch-^that is, unless he is regenerated and 
absolved.’ 

Egidius is setting out a new theory, not only of govern- 
ment, but of property ; it is, indeed, with this subject that 
the second book of the treatise is really concerned. Wo must 
examine this more closely. Jt is clear, he says, that all 
temporal things are under the “dominium'’ of the Church, 
even if not in fact, yet in law (do jure), they are subject 
to the supreme Pontiff.* In a passage of which we have 
already cited the first words, Egidius says that if earthly 
pnnees are “ sub famnlatn ” of the ecclesiastical power, 
it follows that temporal tbmgs, which are ruled over by 

‘ Cf vol.ni p&rtu. ebapa ti.iuulu,,, couua Wmporaba sunt sub doounio 
snd this volume, psrt i. chap. la. Eccleaue eollocsts . et ii non da facto, 

* Cf. Jamas of Vitarbo, 'De Rag,. qUM multi forto buio Jun et vontati 

mine Chnatiano,’ chap, vu . p, tS. lobeltant, da juie taman et ex debito, 
Cf.p <11. temporalis siunmo rootiSci sunt eub- 

• Cf. p. 40f. note 3 jecta, a quo jura et a quo debito nulla- 

' I.l. id , 4. p. 43. " Fatet quod (eoua po^aunt sbsoln ” 
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the earthly power, arc under the ‘ dominium " of the 
Church * 

A little firthcr oq radios iustifics his position m different 
tcrm« no innmtains that the Church has ‘ dominium 
supenus m temporal things, others only dominium in* 
fcnu«, for the Church has dommmm universale, others 
only donimium particuUre, and particulana arc con 
tiincilin unnersaha * 

This, however, is not all that he says about property As 
wo hate seen, he mamtamod that no roan could justly hold 
political authority unless it were denved from the Church, 
and he maintains the same principle about property There 
IS no lordship, Egidms savs, over temporal things or persons, 
imlcas it IS under the Church and mstiiuted by the Church • 
/Vnd agam, he who is not subject to God po«5es«e8 wbatcicr 
he has unjustly, and justly lo«es it * The'c are drastic state- 
ments, but their meaning is set out even more signiQcantly 
m another passage 

We arc compelled, he says, to behevo that the temporal 
lord IS, because of original sm, bom a child of wroth, and be 
becomes a child of wntb when be commits actual sm lie 
IS, therefore, alien to God, and cannot justly be lord of any- 
thing It IS only when the Church delivers him from ongmal 
sm by rcgencratiou and from octual sm by abmlution that 

* Id i<] , II 9 p> 47 ** Ft n Inmu vnivmalabni contuwDtsr, ntu o«t«n 

raat mb (unaUtu *un> nM ndttur quext Frrlma hkb««i 

•itiCiB potoUtif. MOKqiHOf mt qood d<«nimum mpmus. eeWn vvro id 
et Maportlia, quibui pnarijietar po* fenua.** 

trrtM Urrma. imt tub domioio Eerie* ' Id id ii 7, p. 87 " In pnnwcU 

titi eoUortta. * uutrm eupitulo TUlumut derltrtre quod 

* Id id u. It. p. 8S. ** Ntm beet oullum cet donumnza cum jnsticui. 
per tupenorm d eta tufficieoter babm situ ut domisium tuper tea tempo* 
poatit quod Eccleaia baboat ia tem nlea, ciTa tuper penana!i lateat, ds 
porelibua domuuuia tupenut. e»t«n quo m»g\s poaaet dubium exonn niii 
aotern mlenxa, quia, in taultia tape ait tub Ccrlcsia ct per Ecrleciam 
nonbui capitulit. probatoa ett terra* uu>titutum 

cam poUstatem tub reclesiastira col * Id* id^ u 8, p. 6A ** Qui erpo 
lucan , eet eiiatn panlo aat« oilecnini Doa e«t tubjectut Deo justs pcrdit 
quod Ecclena in tempondibua babet at ujujts possidet omns Qlud quod 
dommium unirertale ceten tsto par babet a Deo.” 
tieulats , quia ergo paHteulana tub 
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ho can bocomo the just lord of liis property. It is tliereforo 
the Church which has mode him tbc just lord of hla property, 
and it is nght that this property should be under the Church 
from whom ho Jiolda iita lordship.* 

TJicsc Contentions of I'gidius Colonna about tho naturo of 
property are very remarkable. IIo maintains, first, that a 
universal lordship over all property is vested in the Church. 
Wo shall presently soo that James of Viterbo sets out o posi- 
tion which is almost the same.* Wiat the antecedents of 
this contention may be, wo confess wo find It very difficult 
to say. Cgidius Colonna ut ono moment seems to suggest 
that it a conclusion derived from tho principle that the 
secular prince is subject to tho authority of tho Church, and 
that the temporal property which is under his control must 
bo under tho “ dominium ” of tho Church.* James of Viterbo 
seems to suggest tho same lino of reasoning. 

Egidius’ second contention, that no one can bo properly 
said to hold any property nnlcss be is in communion with 
the Church by baptism and absolution, may possibly be 
related to certain conceptions of St Augustine. We have 
put together m tho first volume some of t]io more Important 
passages in his works which deal with property, and wo must 
refer tho rc.'idcr to these.* Among other things, St Augustine 
says that by tho dlvino law oil things belong to God and to 
the righteous, and it is possible that something of the kind is 
in the mind of Egidius, but ho docs not make any reference 
to St Augustine in tliis connection. It may also be suggested 
that tho doctrine of Egidius is related to tho mediicval con- 
ception of excommunication. Wo have pointed out in the 

*t aboolutui por oam B pAcento kclud'. 
at per EcclMiamJuitu* doroinua rerun, 
auarum. alquiajameitjuseuxtlominn* 
rerum euAruin at furtue tet j^r Uecle* 
eiatn, oportet quc<l rei tuis iint lub 
ae tanquam mb ju«to domino, et «int 
aub ecflp*ia. a qua habet tale domi- 

*a.p.4i0 

• M id , II. a. Cl ladt p., now l. 

« Vo].i p. HO. 


■ Id Id. Ill 11, p 102 "Coneedera 
rnim cogimup quod mto doniinua tem- 
pornln per pocentum onaioalo Datue 
C9t filius ipw . por poccatum aetoalo 
f»ctu« e^t filiiM irn , natu« autem 
filiue ire vol /sctu* flliun irr, quia eat 
averaim % Deo at non c»t tub Demine 
«uo, jmticin o*i({it ut nihil ait mb 
dommlo auo, non ergo ent fnatiu 
dominua alieujua rci. Re^neratna 
ergo per Eoclnai/ira a pocoato ongina)i, 
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last \olumo that some at least ol the snpportcjs of Elildebrand 
maintained that the sentenco ot cxeommimlcation in itself 
put an end to the relation of subject and ruler, that an 
excommunicated person cea«cd to liaro any political outhontv 
It may bo supKested that it teas not wholl> unrea'^onable 
that this conception should be extended from the political 
“ domimnm ’ to the dominium ’ over property This, 
however, la merely conjecture ‘ 

In a later volume we shall have to consider what relation 
there may bo between this conception of Egidius Colonna and 
James of Viterbo, and the pnociples which nro set out by 
Wyelillo in his treatise, ‘ Dc Doimnio Cmh ’ In the mean- 
while, they are important to ns ns representing some of the 
most eitremo positions of the supporters of Boniface VIII 

There is yet another intetosUng and important treotim 
which sets out the extreme view of the temporal authority 
of tho Papacy— that is, the * De Regimino Cbnstiano ‘ written 
by James of Viterbo, and, as seems probable, about tho 
year 1301-2 The author was, like Epdius Bomanus, an 
Angustuuan, and studied for many yean in Pans, and m 
1302 was mado first Archbishop of Bonevento, and then 
Archbishop of Naples * This work consists of two parts, the 
first, " De regni ecclesiastici glona,” the second, “ De potentia 
Chnsti regis ct sni Vicani ” IV® are here concerned mainly 
with the second, hut the first contains an mterestmg dis- 
cussion of the nature ot tho Clmrch, especially as a kingdom 
Christ, be says in the last words of the first chapter of tho 
second part, is king not only of the heavenly and eternal 
kingdom, but also of the earthly and temporal,* and tlu3 
authority Chnst has for man's benefit loft to some men by 

> ct henrever Juan of Vimbo cxamioation of tbe work aod lU 
P 416 coatonU to this edition uid fo Dr 

* We use tbe edition ptibUibed bj* Sohole, Die Fub izutik ' &e 
Professor ArquilUere jn 1926 end we • Jkoobus de a iterbo, De Refnaune 
ero flsd to hare the opportunity Omstiano,* put u chsip I, p. 162 
of espmsing our great obLgatiooa Dicitur aotera Chnstua esse rex non 
to bim for thus making the work stJuro legni ecslestu et etemi sedetiam 
Bccessible to all students. We refer temporalis et terreoi, qma ecrlntis 
our readers for a further cntwel «imul et terrene difpensat et judicat ” 
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wliom Ills Chtircli should be ruled.* Ho tliea raises the ques- 
tion -whether these powers, the Temporal and the Spiritual, 
were given by Christ to one person, or to different people, os 
m the times of tho Old Testament. He admits that the 
latter view seems reasonable, but a closer consideration leads 
to another conclusion ; and be refuses to accept the sug- 
gestion that the vicar of Christ had received the royal authority 
by a grant from earthly powers, or that tho Roman Pontiff 
holds the imperial power by the grant of Constantine.* 

In discussing this he Orst points out certain ambiguities 
in the terms, sacerdotal and royal. The sacerdotal office is 
Itself a royal one, for judgment is a royal function,* and, 
on the other hand, there is a sense in which all the faithful, 
lay as well as clerical, are priests.* Ho develops this con- 
ception of the spiritually regal nature of the prelates of the 

‘ Id. id. >4 . chap, u , p. 167. "Coit- boat hoe viclrstur pnms rstien*. 

veiuena igituf erst hoounura utiliMti, bililer ei verismilitor dictum, temen 
at Chriatuc petcoliam euara gubania- prorundiiu contideran velentibuc van- 
tivam lupar boiamca, tradcret at re- talam plu* at alitar dieata eoavaait.” 
linquarat abqutbua hcamibua. par quoa 'Id id id . chap in , p 180. 
ajaa acclacia rageratur at dingaratur “Potaataa autam tagia ipintualia m 
m SnaiB. proptar quam ebtmaadom ob vatara quidem TaaUmasto, aliqualitar 
homimbua. Jaaua Chriatua id muadoiD at as part« ceramuaicats aat aaear. 
vaDire dignatua aaC " dotibua ■ ■ Id bovo autem taatananw 

' Id i4 id . chap lu . p 172 conunuiMcata eat at tradita a Chruto 
"VidetuT outam quibuadara quod bac apoetdis ot eorum aueeeaaonbua. tuoe 
duplex putcataa con eidam paraouo acilicat quando dictum eat ais . ' qus. 
coramucicanda at communicata eit . cumqua ligaverttia auper ton-am Iigata 
aed cum <uit poteatataa dialtocte. emat at m calo.’ Poteataa euim 
communicanda aunt divwaia at dia bgandj at aolvaudi ast potastaa Judj- 
tiuctia pataonjs. quod patat m alatu ewna, qua ad ragaa uhqua partmet " 
Vatena Taatamanti, m quo divaraia ' Id id. id . p. 176 “ Aliter quoqus 
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Church at Bomo length/ and then points out that this royal 
authority finds Us head In the BiMiop of Rome, the succos'ior 
of Peter, and the MCar of Chnst.* 

There is, then, a Spiritual royal Power os well as a Seoul ir, 
and ho turns to tho riuestion of the resemblance (com cnicnti i) 
and the dilTcrcnco hetTveen them. It must bo ngnm noticed 
carefully how far James of Viterbo is from tbo Bupjioscd 
Dildcbnindlno doctrine that tho secular power is e\il, for 
ho u^cs that tho two powers arc alike, m that they both 
come from God and have the same end — that is, the felicity, 
bcatitudo, of men ’ \Micn, however, ho has thus pointed out 
the resembhnee, he goes on to point out how great Is tho 
difference between them The Spintual Power is greater m 
dignity than tho Temporal , the Spiritual Power is griMtcr 
“Bccundum caus'ilitatcro,” for it institutes the Temporal 
Power. Ho IS aware that some contend that the Temporal 
Power IS from God only, and in no way from the Spintual, 
while others mamtam that unless the Toroporal Power was 
instituted by the Spintu.i 1 , it was lUcgitimato and unjust j 
but ho contends that there is another view which is more 
reasonable— namely, that the Temporal Power Is deni ed from 
nature, and therefore from God, but that it is Imperfect 
unless It 18 also denred from tbo Spintual Power. Grace 
does not destroy nature, but perfects it. Tho human authonty 
which exists among the uobchovers is lawful, but incomplete 
(Informis), and thus the Temporal authonty which exists 
among believers is not perfect until it is approved and ratified 
by the Spiritual Power.* 

‘ Id id id , chap. IT. tba Tampon Tovar is in ita proper 

* Id id id , chap v natora good. 

'Id id id, chap VI I p K9 * Id id id, chap vu p S30 
“FniDO amm, convaniunt liao dua ’’Sacundo videndum cat ; qtiomodo 
potatUtaa ragir, aocundum caunnt comparantur ad invicaiB tocundiun 

cffieiontom | qma utraquo a Deo Mt, dignitatem Cat autcin aimplicitar 

aod diTcnimode . . . Secundo, ctm. at absoluta dicendum quod potestaa 
vamunt ^aecundum causam finaiam . apuitualia ast dignior at vupenor multi 
ic pitsUff . . JViV.M vuiroefam a«ti 

haatitudo, aed diflercntar.” quomodo eomparautur baa poteatataa 

Cf chap X , pp 300 30e, lor • do ad invieem tccundun cauaalitatem . . 
tailed discuasion of tho pnnciplo that Adhuo apiritualia potestaa cat cauaa 
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Tills may be put in another way- That a man ehouJd 
be over men is according to bnman law, which is derived 
{rotn nature, but that a believer sbonid be set over bis teiloiv- 
belierers is according to the divine law, which arises from 
grace ; and, since the dime law is in the charge of the vicar 
of Chnst (est apud Chnsti vicariam), the insfitntion of 
beheving Jongs and other tempomi powers over the faithful 
belongs to him. The temporal prince who is in the Church 
bolds his power over men by human law, but over the faithful 
by divine law. The Temporal Power is instituted, approved, 
and ratified by the Spiritoai, and thus the laws of the Tem- 
poral Power must be approved by the Spiritual.^ 

Having thus shown to his own satisfaction that the perfect 

impofila pfT moSnm prmapti Hm •nt<7i> eit (pprobsbo 

e* hoe tnjilieiW. Pnrao erum «pin. *t ntiScado. Coda bon«B«. 

toalit «t pnAapntm tgtoe ntpecta qnus Mt (pod iASdtfe«. <ia»Dtiimcan4tiB 
umportlie. <ioaBtun> «4 «j<m lutitti- ex iocluutioo* Mtim ae p'r boe 
tiOB«in. qBi* Mm loftiioit ot dint lefitmw, aformt eit. quis (»r 

Uago dt MoeW Vietot*. 6e4 eonn^e- fpintoalrm sea t»t tpfmbat* ft Mti. 
miilan am hoc quod d« iartito- fieat^ Et nmOitcr lUc. quo ett cpai! 
tieae ngn/ teaponliM. qtur raat Sdcic* per/eete et toriaau ooa ttt, 
cpuuoow qu&n costrena. d«dAai doo«e per epiniaalm taent (pprob«ta 
esun dietmt quod tempordu pob*ttM 

• coIo Deo «tt, ct •(piritooli r>ot«(t4(e, • Id, id- id., chap. tu. p. 333. 

•econdiiBs cugm lottitotiooca, ooHo “Omd otiom •mpliua ex hee cWlArs- 
toodo deprndit. Alu rcro dictut qaod tur. Kua qood bomo nt np«r hoicnm 
potoitM tejnporxLt « debeat ootc ex joro fawaxoo e«f, quod a nature 
le^tiina e juata. rel ett conjourta p-rfiatur. Quod autem homo Sdelit 
•pintuali in eadem persona, rcl mt tit top-r bomioea £dtIot. eet ez Jure 
nutitota per rpinttialetD. aJiai lajutta dinoo. qvod a gratia ontur. Gratia 
mt et snlegituna. Inter baa auteni chub non natura Sdeles eSiat. et quia 
doaa opinione* potmt accipi Tia jot dimamu «et apud Chruti Vicannjn. 
madia, qu^ raiionabilior earn ▼tdetur. ideo ad eum pertmet mstitutio fidebun, 
ut dicatur quod uutitutio poteftalu reqmn et (etspotaba poteatatia auper 
temporalia matenafiter et lochoatire Gdelm, in qnantom aunt Sd-^ea. tJnde 
babet e«« a natmli bonunam lacbsa- prmoepa tesaporalia to ceelesa. ex jure 
tione, ae boc a Deo to quantom bumaao. poteetatem babei auper ho* 
cpui natone eet opua De> , perlectire nusea; eed ex jure divioo auper 
am«m et formaljler babet eaae a putea- fidelec. Qoia ergo fidrn nataram 
tale apintuab qii» a Deo apeciali modo lonoai ; ideo temporalia poteataa for* 
denvatur Xam gratia boo tidlit inaiido uutitnitur et inatitueoJo tor- 
naturam aed jierfieit earn et format malui' per apirrtualem, et per east 
. . . Imperfeeta qindem et latonaia eat approbetur et rabficatnr. Unde nee 
omnia bumana poteataa, aiui per l^lnu nti debet temporalia poteataa, 
tptnlnafem formatur et perfieiatnr. tuai per apintualem fnenot apprcbale.” 
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Temponl Power vras in«tJtutcd by anil dcn\cd Irom tlie 
Spintunl, he next contfnds thit the Spintxial Power has 
al'O the right to judge it and to impo*e upon it ponl'h- 
ment, both spiritual and temporal, and can go so far as to 
depnee it of authority— that i<«, as he is careful to explain, 
to deprive the man of his tenipoml power, not to dc'troj 
the Temporal Power itself This authority bc’ong^, as far 
as excommunication is coneemed, to the bishop, but the full 
authonty of all sorts and over all pnnees belongs to the 
Poped 

The third aspect of the supenonty of the Spintnal Power 
13 that It IS Its function to direct and command it For as 
in the arts that art which is concerned with the final and 
principal end controU the Ic'ccr, so the Spiritual Power which 
13 concerned with the final end of men must control and 
command the Temporal Power, which is concerned with the 
lc««er end, and therefore the Spintnal Power has authonty 
01 er the Temporal, and tho Temporal Power is by the dirmo 
bw m all things subject to the Spintua) * 


* Id hJ hU <hs|v vu (w SII 
** SMuado tAbct rsUoewm ntae 
rMfwrtu qokataRi Bil itflioun 

Cura cniiQ rum uoUtost, >4 rum rusm 
{vrtiart ipium jndx&n tmlr 

(Ucit Hugo dr Sucla 1 irtan qwxl 
tpintualu trrmmcn r«tr«- 

t«trta rt imrtitcm babel, nt nl. *1 
]i3<lic«Lie babrt, u bocm non luent. 
II*b«t nura «*i3 ]a>Lm« cum 

{Kjlrst rt debet cQrn^rr el din^ere, 
pUBlT et fvoara ti lofem, noo •clam 
tpintualera red teiEi«r«lea, nticae 

trtiaiius cl delicti, ctuua sJ r)lu 
destituliooexa proeedere u boe delicti 
([OttitAt exi^t Quk dwtitutic Bcm 
««t ipeiiu potesutis, c^m* cic toUeretor 
cedo potestatora trd eat honunu mftl« 
u'eatia potentate ebi d&C«. Licet 
euia ijiu pooti..cib<it eonveoMt d« 
teopctili judicvT, ma 

epucopas potest icerm sicodianai 
ran. la qusataBi perlinet sd rum 
dycicesun. rtmmas tuaea poaUfex, 


batvt flmuta pidiciun surer CBine* 

prjKips*. »t ••^aaduis eetoeca tned^ 
{odicw. <{Ui coBiscsicstni «st «pint<ua 
pcte«t4ti.’' 

* Id. id. id. id., p. ;J5. "Trrtio 

TTTc, sT4nto*ltf P«testM bsbei n 
lictiFm c*as» icealie nspectu tem 
pcrslu. ([usi]>Bra ad iai*«num £.cut 
SQira ccsitiagit ta artibtn i^ucd an, 
ad <{aeei pcttiast ulbaut ct pnnet 
palis Gaia, uafcrat arti ad quasi 
Uaet Cnu tecundvia.*, qui ad pnnei 
palem crdioatur uc vt la potestatibot 
•c batet Eada Spmtualu potestas 
ad quern fcrtrart rtsapius bnii qui 
•St Icatitada tuperaaturaLs, iia ce 
babel ad p«tesUteia letcpcralem, ad 
ctuam pertuaet bcatitodo naturals, 
est Enij tecundaRvu. ordmatur 
•d a«.p raatUTalera, guod is^rcrai *v 
cS m sua obaequium nUtur ea et ccmi 
bus, qme ci subdeatur et qu* ad 
ipstsa pcrtinect. . , . Tads rpintuaLi 
potestas. etiam super temporrjia qu-e. 
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When the writer has thus considered the comparison of the 
Temporal and Spiritual Powers with respect to dignity and 
“ causalitas,” be turns to the comparison of them “ Secundum 
continentiam,” and he maintains that the Temporal Power, 
which IS related to the Spiritual as the inferior to the snperior, 
and as that which is caused to that which causes, is con- 
tained m (contmetur) the Spiritna! Power, and that therefore 
it 18 said that the laws of the celestial as well as of the earthly 
empire were given by Christ to Peter, for Peter and each 
of his successors, la whom the fulness of the Spiritual Power 
dwells, possesses beforehand (prehabet) the Temporal Power 
in a greater and more dignified form than the Temporal 
prince- He explains his phrase when he adds that the Pope 
does not cany out the functions of the Temporal Power 
immediately, except lo some cases, but he does this by his 
commands and directions. This is what is meant when it 
is said that the Temporal Power pre-cxisfs in the Spiritual. 
All temporal princes, therefore, must obey bim as they would 
the Lord Jesns Christ, and must acknowledge him as their 
superior and their bead, and if the chief Pontiil commands 
one thing and the temporal prioce another, men must obey 
the Pontiff.! 


imperium lo quaDlum 

spinSuaUboc x>at« 9unt obsequi. et ftd 
^intuaLs ordmui . et teioponije 
potegtse, jure dmno quacitum sd otD’ 
DiA mbeflt epintdAli m quautom 
ordmaCur Ad ipum et etiAC propter 

1 Id. id. id id , p. 23s. ** Ex dicfu 

virtutes infenoreA conlmeofur to eupe. 
norfb^. et qus funt ceueAloruin 
premeiuit cAuAetie ; ideo teniporolie 
potestfiA, qu« companitiir md epui 
tualem, eiinit infenua od eopenoe. et 
eicut CAusatuiD ed cavaem, eootiaetar 
A poteetate epintiiAli et proplcr lioe 
a Clineto dicuptur eeee coneeeAA beeto 
Petfo jujA ccelestu imperu et terreoif 
quiA Petnu et quiUliet ejoe eueeeesor. 


ID quo pleUtudo epinCutlu potestatis 
rendet, prehabet poteetatem tempo 
ralem. boo tamen eecuDdum eundem 
toodom Boeundum quem habetur a 
priDeipa eecnlan. eed modo eupenon 

oc habet earn, ut ezereeat ejue cppera 
uumediBte. niei aljquibuj cesibua. eed 
eqit opera eiua aobaton modo. ecUuiet 
imperaado et dingendo, et ad euum 
fineiD openbua ejus utendo. et ideo 
temporalis poteetae dicitnr pre-ezisfere 
m epintuali, secuadum pnmam et 
BUmmam BUctontatem. noo autero 
secuadiiiD unmediataio executiooem 
geaeraliter et regulanter Propter 
quod pnncipes omneB temporalea obe- 
dire debent et. apud quem ipintualiB 
poteatas m Bummo reeidet, tamqusm 

domino nostro Jean Cbnsto. et ipeum 
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In the following cinpters, among other matter?, ho discusses 
the question m wlnt sense it enn bo and tint the Pope holds 
the Temponl Power, not onlj by tlio Dmne Liw, but b\ tho 
human KW' — nainclj, by the Donation of Constantine, and 
ho contends tint the Donation might bo interpreted either 
simplj as a recognition of that whteh was already tho I)i\iro 
Law, or ns n me ms by wUuU the 'icat of Christ might more 
freely cxcrei<o the antlionty which he already possessed by 
tho Divine Iaw , ot it might be 6«d that in eonsoqueneo of 
the Donation the Pope might intervene more immediately 
in temporaV malten, ns can tie teen from tlio fact that wlicn 
the empire is a acant the Popo exercises an immediate temporal 
jurisdiction ' 

James of Viterbo has thus amaed at Ins mam conclusion, 
and ho only sets it out again in other terms when, m tho ninth 
chapter, ho says that tho Popo is superior m dignity and 
causality (enusahtate) to every temponl power, and that 
It may bo rightly said that m the chief Pontifl tliero pro exists 
the folncss of tho pontifical and of the royal power* Or 
agam, it is therefore right to say that tho vicar of Christ has 
tho fulness of power, for all that govcming authority which was 


vcuA fufwrvsTCni «v 

nQac«re> ipimm rerrren et liooOT«r» •« 
•1 cub]ici uodo (I lummas lyjotllrx 
msodai«t unus^ et quicusqua prUKtv* 
temporalu coQirsnum ob^M'odum 
«it toagii nimrao posiifici q'wm 
pnncipi 

I Id id , chijp ix p S3S Quinto, 
aonsidnuidim) nl quod rammua poot) 
fex coa ROloDi juio divino sod etixnt 
jur« humono babel pot«Bl«tm ten 
porxlem scilicet ex coDccMiOne • 
ConBtutiDo tacU qui nonmrcluuD 
fenebat tmperu Si quu auten qncrat 
quid operatur hoc jus huioaDUm *apr« 
diTinum die! potest uno inodo quod 
bOQ jus huisanun est divlu intis 

'nt« *|tia ditvnxuiLi amt 
formstio et ejus imtatio et venentu, 
non BuctoiitateiD contuUt eed 
reverentiam liapendit et regnuoi ten* 
Qvin cclesti rabjectuio esse debete 


to«\stf»wt \«l potest thii quod 
>st« ceneenao (oit quedara enopentlo 
eiT« isiDistenum ad boo ut potestAterUa 
quota Chnsti ncanua habebat juro 
divmo poBwt 1 benuf exeecew de 
(acta Tolest autera et alttee diet 
TKlebeet quod ex bujuamiyli eon 
ces»ic»w potest tumroua Pontifcx ineyu 
imtoed ale ea ntiunutlen ds temper 
alibus quod ex eo patet, quis quuzn 
xacst mpenuia exerrere potest tm 
mediate Junsdiclioaem tenijioralera, 
et aie aliter excrcet potestatem tetn 
poialem, ut habet ean ex Jute TliMno 
et aliter ut I aboteara px jurehumaao 
Cr ebap x p 103 

• Id Id 1 1 chap ii p 268 ‘ Est 

aJtftBUTBujxTiOT bfgntniie cauaaliuta 
mailt temporali poUetate idM eon 
elndi Pocte potest quod in auniraO 
pontiSce pre-exisUt plemtudo pontifi 
eala et regin potostatis 
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given by Christ to the CLmch, sacerdotal and royal, spiritual 
and temporal, is in the chief Pontiff, the vicar of Christ.* 

The method of his argnment is not the same as that of 
Egidius Colonna or Henry of Cremona or Ptolemy of Lucca, 
but the conclusion is the same — that is, that properly all 
authority, temporal, pohtical, as vrell as spiritual, belonged 
to tho Pope ; that it was only by his grant or acquiescence 
that the secular ruler possessed and exercised his political 
authority, and only on the condition that he obeyed the com- 
mands of the Pope. 

There is one other important and interesting aspect of this 
work — namely, that the author maintains that the authority 
of the Spiritual Power extends over temporal things (posses- 
sions) inasmuch as they arc to be ordered to the end of men’s 
salvation,* and he urges that the fact that the secular prince 
and bis subjects pay tribute— that is, tith&— to the Spiritual 
Power, proves that the Spintual Power is set over princes 
even with regard to temporal things (possessions).* 

He goes on to maintain that, accordbg to tho Divine Law, 
no one justly and legitimately holds any temporal possession 
if lie does not freely submit himself to God, and make a right 
use of It. Sinners and infidels who withdraw themselves from 
the lordship of God, and nse these temporal things perversely, 
hold them unworthily and unjustly according to the Divine 
Law, whatever may be the case with human law. This is 
the meaning of the saying of St Augustine that by the Divine 
Law all things belong to the j'ust. No man is subj'ect to God 


> Id id. id id . p 272 “TeniiD 
tamon diciiur Chruti Vieanvw lutbera 
plenitudinein poteaUtu , qoia tots 
potODtiA gubemativ* qua • Chnato 
commuoicata eat eccleaie. asoordoUlia 
at regalia, apintualia et taraporalia 
eat in avunmo pontiSca Chnato 


t Id id id , VII p. 240 " Spintoolia 


igitur poteetaa etiam i 
preeat, m quantum 
finem aalutia Et qu 
aunt noble a Deo. ut 

in ordme ad aalutem 


jper tamporalia 

ordinantur ad 

a ad hoc data 

>ia bene utanrar 

□on abler app» 


aunt quam propter beatitudioem; idoo 
apintualia potaatas extendit ae ad lUa 
aseundum id ad quod nobia data aunt. 
Onde ad apintualem poteatatem pec 

ptohibera abuaum '' 

•Id. id id, VII. p 241. “Ampliua, 
pnocepa aeculans at qui ei aubaunt da 
auia tamporalibua cenaum eolvunt 
poteatati apintuab. aeUicet decixnaa. 
quaia poleetaa ipaa apintualia etiam, 

captbua et principum aubditia " 
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who 19 not subject to the Kcclcsnstlcal Laws, nnd theroforu 
no one justly possesses nny temporal thinp unless ho Bubinits 
himscU with regard to it to tlio Spintual Power ‘ 

It 13 obvious tint tins 13 rolitcd to the doclnnc of the 
tenure of proper!) winch is mMutaiaed by Pgidms Colonua, 
which wo have already discussed * 

Tho same principles as those of Ilenry of Creinom, Ptolemy 
of Lucca, and James of \ ilerbo are apun expressed m a tract 
which has been ascribed to Aupustimis Triuinplms, and which 
may belong to this time* His conclusions aro the same as 
those of nonry of Cremona, but tho arguments winch ho 
bnngs forward m support of them are somewhat different, 
no begms with tho audacious statement tint it is clear and 
obMons that all power, both spintual and temporal, has 
come to the prelates of tho Church, and to the secular prmces, 
from Chnst, but through Peter and his Bucces«0p8, whoso 
power tho Roman Pontiff represents * 


lid td id. «K«p nt. p. S4t 
'* Adhue fpintu&2ii po«at4« potetl 
eomiDtiniooa Sd«lium pnv«r« p«« 
•emo autfin tCBiponlivin. el propnotea 
et Bciio auper eommumoUacem Itnid* 
titf. quan rpintuoU* pot«stu «d t«in 
ponlia M esteDdit. Adbuo •ocuodum 
)us dinsum nullus ]aa(« aq legitime 
posaiiiet ^liquid (empomis ii Dci 
dominio » quo id bsbot. ToIooUne 
Don eubdatur «l ti eo non roeta nUtur 
Propt«r quod infidele* et poccateiee 
qui so Dei donunio lubtraliunt ct 
temporalibue perrene utuntur laiqiie 
M iDjuste Ipsa tempore] a poeetdeol 
eecunduiD jub divmuzo. quicqunS at 
do jure bumsDO . el eocuadum boo 
Venficatur lUud dictum Auguatmi quod 
*]ure divmo omaia fimt juetonim* 
VoQ autem subditur X)eo. qui son 
est Bubjectua ecclcsiastice potestali 
ilbtnMir qouquir ueua tmcpmsduin ni 
eecundum ordmem ad fioem quem 
epiritUaliB potestaa mtendit el ad quem 
dingit. Quare naUus Juste poesidet 
VOL V. 


aliqiiiJ lenporele biai In ejui petere 
none epiniuali poteeiati to tubdaU 
lloe auiem non ecset Tu*i epmiualui 
poteetae ad temporel a m exlen 

^ 408 

* Cf n Scholz ' Tublizistik.* Ac., 
lor a diacusuoQ of the date and 
aothonhip 

* Augustinus Tnumphue. * Trectatua 
brena de dupbri potestata prelalorum 
el laiconim ' (in R BchoU. * Dio 
Publiz etik. p 4S6) Quamns ergo 
ait clarum et ma/ufestum a Deo. quod 
noil polaet aliqun torgiseraatione eelan, 
omnem poteitatem tarn epintuatem 
quaia temporelem a Chnsto m prelatos 
el pnncipes acmlaree denvatum esse 
mediante Patro ejus successore, cu^us 
pereouaia Romsnus pontilox repre 
aeatat . temponbua tamen istis aliqui 

doo auditkre viaentur cujus quee 
tioms redjoem pro modulo mtelli 
geueuB Dostre, non invemie sod in 
ventum man festare intendiraus 
2 D 
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Then follows an interesting discussion ol the question about 
the derivation of the power of the ecclesiastical prelates from 
the Pope, in which ho finally afDmis that the power of orders 
comes to them from Christ, and cannot bo taken from them, 
but the power of jurisdiction comes to them from the Pope, 
who can annnl it. With this we cannot here deal.^ 

Ketuming, then, to the subject of the relation of the Spiritual 
to the Temporal Power, he contends that the nltimato “ causa 
et pnncipium ” of corporal tbmgs must be spiritual. In all 
arts the superior authority is that which directs, and it is 
the spintaal which directs the temporal ; the Pope, therefore, 
must have authority over kingdoms and secular powers, and 
their laws and statutes have no authority unless they arc 
confirmed by him.* The spiritual power which resides in 
the Popeis always in itsnatnre right (recta), while the temporal 
power is sometimes perverted (obliqna), and therefore the 
temporal must be instructed and controlled and judged by 
the spiritual. (The fadtvidoa) Pope, be admits, may not 
always be right.) * 


• Id. td , PI). 4S7.ig7. 

' Id. id, p 497 “Si <rgo Psp*. 
TCnu Chnsti ticwiiu ct tucccsecr 
F<(n, est pnnnpium et ceuu omimun 
■pintualiuni, pnocipiUTO et c%use debet 
eeee onuuam iemporelium «t coiipere 
hum Omnei ergo poteetAtum eput- 
tuelium et temporehum A Rdmeoo 
pontiSee recognoecere debeot, centre 
rium AUtezn fecientee non pootint 
UDUm pnncipium. , , . Cunt igitur 
potesue epintoelie Pefue h»tiet pec 
fine ipeam Deum modo epintueli, ad 
qaera nemo pervemre poteet, nim 
medicntibue doms epintueUbuJ, quo* 
ruZB ipso eet eamuaiefeetor et um- 
TrtB&Iis diepenutor, poteetse vero 
teaiporalia nigra vel impcretcne m- 
tendat et bebeet pro fine ipeuxu bonum 
emmune et bonum rouitituduue tm* 
turele, et modo netunli ; ed quod 
quilibet pervenire poteet mediontibue 
eirtutibue ; oportet quod bebeat Pepa 
imperare regibus et eeculanbua pnnei 


ptboe, et Me bebet dingere et ordinare, 
ae ab ipeo eorum poteiUe debet den* 
Ten neo non eorum legee et etatuta 
per tpfum Fepuo confirmari, oec robur 
et finnitatem habent eorum iegee, luei 
poetquam fuerunt per ipeum Papam 
approbeire." 

• Id. id , p. 499 “ Cum igitur 

poleetee epintualii lendene In Papa, 
liiUTcnaliter Joqutndo, eemper eit 
lecta (et dreo uruTersAliler. quod licet 
p c i rar l eve ubhquitee ta itto Papa rel 
ID lUo propter iclectionem eppettVos. 
poteatae tameo epincueli* ipes eempM 
recta eat, quia immediate eet a Deo, 
qur eat ipu Rgula), per talem potee- 
laleiD epintualem debet inetitui potee- 
iaa (emporalis regum et pnnciinun, et 
debet judicari et regulan per ipsum, 

per rectum. Nam plaoum eet, quod 
poWtelem eooularem contingit quan. 
dopue eifaa oblipimm.'* 
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Both povrcrs, therefore, tho Spintual and the Temporal, 
reside m tho Pope, for he n the rcpruintaD'o of Chn^t, who 
said, "All power is pi>cn to me in heasen and m eirth,” 
the Spintual Power both in respect of authonty and of its 
exercise, tho temporal in respect of authnnty, while ho com- 
mits tho exercise of it to KinRs and pnnees as his instruments. 
Both Powers, therefore, tho Temporal and the Spintual, 
rcMde in the Pope, and are domed from him, as tho one head 
of tho uniTorsal Church, to tho clergy and tho laity, and as 
they are conferred hy him, can by him be taken away.' 


* Id id., p. 600 **Dtr*Jn<jo« *igtt 
pot«ftat«m ipinlualvin «t t«mpon!<n 
reud«r« consequitur in tummo poDt lam, 

tjode Clmttui cvju* (cnon&m r^r*> 
•rnut, dint Slfttlli tilt , ‘ «•« 

miU oiDiie* pot«<iu la c«ta «t ia 
tem ‘ i ted poMU« fpintutla rrndn 
u ipso qoutua ad auctanUttm «t 
ad czeeutiOMin. aad t«rep«rali« ^uaa. 
turn ad auetonUUra. boo autcra 
tiun ad immediatare cxecuUoMai, q«a 
aeni&jtit fx«ra«o«m uIk petMUba 
tMulafu T«sibu« at pnncipibuJ. <i<il d« 
bant asm orgusa at liutranant* a|<M, 
in paiando raandatia ipaua in oRuubtu, 
at la cxa<)ueoda potaiutam tanpoca' 


■•mad ia<)ui«lianaina]iu EUjuantom 
ad talaiB axacuuonani, non aat inaon 
vaniatM quod papa aliqua laeognoacat 
a rapbua at aaculanbui. 

SaaunduiD cauaain prunanam. In* 
atitucionam at auetontatam onlvar* 
aalam, ulraqna potaataa in Itomaco 
poetiGea taaidat at ab ipao, Umquam 
ab OBO capita uiuarnaJia ae«lm», ib 
clancoa at laicoa drbat danvari £t 
par aaBaaqurnr emnaa pradictaa pataa- 
tataa, raau istarvaiuaota, par Itoma* 
nuiD pontificato potrunt pnran, quia 
aicut ab ipto petartaa apintualia at 
taraportlui emubua eenfartur, aio ab 
aia par rum auterri potaaU” 
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CHAPTER X. 

BONIFAOE vm. AND PHILIP THE PAIR. “CONTRO- 
VERSIAL LITEBATDRE, II,” 

We have m the last chapter examined a number of pamphlets 
or tracts in some detail, which seem, with the work of 
Ptolemy of Lucca and the Canonists with whom we have 
dealt in earlier chapters, to represent in its most extreme 
and czpliut form the claim that the Papacy possessed in 
principle all Temporal as well as all Spiritual authority. Bow 
far it can be said that they were drawing out in explicit and 
dogmatic terms, the pnnciplcs set forward by Boniface vm, 
in the Bulls " Anscnlta Fill” and “Unam Sanctam” is a 
matter which is open to question. Boniface was at least 
more guarded and more general. There is, however, no doubt 
that the claimSi abetber as stated by Boniface or by these 
other writers, were at once repudiated by the secular power in 
France and by its hterary representatives. We have already 
referred to some tracts winch illustrate this, but we must 
examme a little more closely some of them which seem to 
illustrate the confidence with which the claim that the papal 
See possessed a universal temporal jurisdiction was repudiated, 
and some asjiects of their argumentative processes. 

It seems to ns that the most comprehensive and also the 
most really effective of these tracts or pamphlets was the work 
of John of Paris, entitled ‘Tractatns de potestate regia ct 
papali,’ but there are two smaller works which we must first 
consider briefly, the * Qoastio in Utramqne Partem ’ and the 
“ Quajstio de Potestate Papae.* * 

* For a Cetsiled •ccount of theaa ScMncn und Boni/ae0 VIII.,’ pp. 22* 
works «nd their suthon, eeo R Sebok, and 2S2. 
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The first of thc«o, the ‘ Qaa?stio in Utramqnc Pirtcm,’ 
at one tune attributed to Pgiditis Colonnn, but this attribu* 
lion Is not really compatible with Us authorship of tho work 
'De Ecclosiastica Potcsiate,* which we have already con 
ridcred , there seems, however, no reason to doulit that ft 
belonps to this time Tho writer sets out to show by a scries 
of arguments drawn from philosophy, from the Iloly Scrip 
tures, from the Canon I^aw, and from tlio Cml I^w, that tho 
Pope had not any universal Temporal lordship He proceeds 
to contend that tho Ttmpord aa well as the Spintual Power 
LS derived directly from God, that the two Powers arc dis- 
tinct and divided, and ho quotes the Ocla«ian statement that 
it was Christ Himself who divided them , that Christ exercised 
no Temporal authority, and when ho created the Spiritual 
power, gaae jt no Temporal autliority, and that it is only m 
Spiritual matters that the Temporal is subject to the Spiritual 
authority 

He insists very emphatically that the King of France holds 
his authority from no one except God Himself, neither from 
tho Pope nor from the emperor Ho then cites a number of 
arguments by which it was intended to prove that the Popo 
possessed a universal Temporal anUionty, and refutes them 
one by one As we shall see, the same kind of enumeration 
reappears both in the * Quajstio do Potestatc Papm ’ and in 
John of Pans, and there is nothing very distmctivo or im- 
portant m this part of the work, but it is worth while to 
observe that when he comes to tho Douatiou of Coustantmc, 
be does not lUsputo its authenticity, but urges that the junsts 
maintained that it was invahd , the emperor could not 
abenate a largo part of the empire If ho did, Ins action 
was not bmdmg upon his successors , and he adds that even 
if it were vahd it would have no reference to France, for 
the Franks were never subjects of tbe empire It is also 
noteworthy that tbe author contradicts the assertion that 
Popo Zachanas had deposed tho last of the SIcrovmgian 
'kings "Tbis, ‘he contenhs, was hone 'by the 'barons , the 

Pope was only consulted them about the propnety of 

tbeir action 

The * Quiestio de Potestate I^pao ’ contains an mtcrcsting 
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Bummary of the arguments for the Temporal authority of the 
Pope, of argumenta against this, and a detailed refutation 
of the first. This ivouJd bo of considerable interest if these 
arguments were not more completely stated and considered 
in the work of John of Pans, and it is to this that we turn. 

John of Pans begins by setting ont in his preface that 
there are two errors about the authority of the Church : the 
first, that of those whom he calls the Waldeniians, that it is 
contrary to the nature of the Church that it should have any 
lordship in temporal things or possess temporal riches ; the 
second, which he calls that of Herod, who, when he heard 
that Christ was bora, thought that he was an earthly king. 
This latter is the error of those who maintain that the Pope, 
inasmuch as he is in the place of Christ, possesses the lordship 
of secular authority and property, and that the secular prince 
holds his authority from the Pope. John maintains that these 
views were both wrong; it is right that the prelates of the 
Church should bold temporal lordship and property, but they 
hold these by the authority and grant of the secul^ prince.* 
It is the second question which John discusses in his treatise ; 
but his argument also leads him to further and highly 


‘ John of Pkn*. * Tnctttus de Potr* 
teregiAetpapkli ' Ft«mium. **110(10 
> pate(tst«m ocelot 


pODtiScu 




WaldeDSKim fujt. tuccoetonbiu Apoo 

tolorum, tcilic*!, papis «t preUW oiM:le 
oiasUcia dominium in tempoPoliImB 
Kpugnare, noe eit liceio bobero diviUss 
tomporalet . . . AliM v*ro fwt error 

Eerodis, qut audieos Cbrutum losem 

natum. crodnbt ippum otae tegem 

terrenum. Ex quo dtnvare ndotur 

opmio quorundom raoderoorum. qm 
in taatum aupra dictum erroreia Wal. 

t. ad oppoaitum tota> 


o ChrMb, 




DicoDt etisn. quod hano potetUteia 
in temporalibua habet Papa excel, 
lenbut quem pnneepi aocularu . qma 
Papa babet earn aecuDdum prusanam 
aucbjnlatejs. ut a Deo immeibato, 
pnnrepa autem habat eam a Papa 
mediate. . . • Interhaaautemopinjooes 

tam ctmtnnaa, quarum pnmam emn. 

earn omnea putant, puto ego quod 

veniaa medium ponit. ecilicct quod 

prelatia occlcaiic non repugnat babero 

doouuum la temporabbiu et Junedic- 

Kao debetur eis per se, ratione am 

Jaau Cbnati et apostolorum aucces. 
aoroa; aed eta conveniro poteat, habere 

taba cODceaaione et penciasiona pnn- 

cipuin. at ab eta ex devotiooo abqmd 

fmt coUalum eia, eel bi habuennt 

aliunde.** 
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cant question'?, winch anticipato tho iIo%clopmcnt of tlio 
Conciliar movement 

He begins uith the Anstotchan pnnciple tint the State 
IS u natural institution, which exists for tlic bcnellt of the 
whole community , but he al«o asserts tho necessary place 
of the Church in human life, for it is its function to lead men 
to an end which is beyond nature * lie mamtams that there 
roust bo one head in epmtual matters, and that it was Christ 
IlimseU, and not any Conciliar authority, which conferred 
this position upon Peter and his successors , but ho repudiates 
the conception that God Im appointed one head over men m 
temporal matters * lie is prepared to admit that the dignity 
of the priest is greater than that of tho prince , but this does 
not mean that tho pnost is greater than the prince in all 
things, and that the authority of tho prince is derived from 
the priest, for the authority of both is donred from the divine 
power UscU The priest, therefore, is greater than the pnneo 
in spiritual matters, and tho prmcc is greater than the priest 
in temporal matters * 

At fins point Joiin digresses to discuss the question, m what 
sense the Pope has authority over tho property of tho Chnicb. 
He is “genctalis dlspensator . . . bonorum ccclesiasticorura," 
but not "domiDus comm " It is tho universal Church which 
IS lord and proprietor of the<e properties " generahter,” and 
the separate commumtieB and churches have dominium ” m 


1 Id i<i I and 3. 

• Id >d , 3 

* Id id , 5 ’ Neo tamen ti pnttcapa 

zaajor eat aacenloa d gutate ot aim 
phciter oportet quod eo ait major ut 
otnoibvu tion coun aie aa babet 
poteatas aeculana Bunor ad poteatatem 
apintnalem majotem, quod ex ea 
onatur vel derivatitr eieut as habet 
potestaa procooaulu ad imperatomn. 
q\u eo major eat m omxubuat qma 
poteetas aua ab eo deriTator Bed 

ad poteatalem magiatn miU t mri, qua 
rura una non eat denreta ab aba, sed 
ambai a quadam aupenon poteatata 


El ideo in aliquibua potoataa aeculana 
major e»l potratate apintuali, acilieet 
in temporalibuB, nee quoad lata eat 
ei aubjecta ua aliquo, quin ab QIo non 
ontur ted ambn onuntur ab una 
auprema poteatate acQicetdiviDaimme 
dieta propter quod icdenor non eat 
onimno aubjKta aupenon, aed in hia 
aiHuna in quibus auprema tubjoeit earn 
majon Eat ergo aacerdoa in ipm 
tualibua major pnneipe, ct a converao 
m temporabbue pnneepa major aacer 
iftubt ’tM'fi msflaefixr aacerbos major 
ait quantum apmtuale majua eat 
temporab 
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those things -which belong to them. If, therefore, the Pope 
deals arbitrarily with Church property, he is bound to make 
restitution, and he may eren be deposed if, when ho is admon- 
ished of his fault, he does not amend.* We return later to the 
question of deposition. 

John returns to the main question, and contends that 
even if Christ held both Temporal and Spiritual power, He 
did not commit them both to Peter and his successors ; on 
the contrary, he gave to Peter the Spiritual, and to C^ar 
the Temporal. The two Powers, as the Popes had said (re- 
femngto Gelasius), are distinct. The one cannot be conceived 
of as drawn from the other, bat each, the secular as well as 
the spiritual, is derived immediately from God. Thus the 
Pope does not hold both swords, nor does he possess any 
jurisdiction in temporal matters, unless it is granted to him 
by the prince, and John maintains that if it were contended 
that Constantine gave the Church authority (imperinm) in 
Italy, and consequently temporal jurisdiction, this would 
imply that the Church did not already possess that power.* 


* Id. id, t. “itapa) a»t seoaralia 
dupenaator ommuin gaaaralitar booe- 
rum accIaai««ttcoruia, apintualtum »l 
temporaliuoi. Non quidaffi <]uod ut 
donunua aonun. aed aoU comraviBitu 
uiuvenalia Ecflaaift «8t dosiiii& et 
propnatana iIlOTum bonorum gg c ara 

acel^aia documum faabant JO bonjv 

aibi corapatautibua , 

proptar qued ai alitar |vo hbito dia 

traheret papa, at con boM dde, da 

ad pemlarkCiam da paacAto. qtiaei 
proptar abuaum rei non «ad >n- 

fidcblar ag’t, et ad TeaUtotionem 

ta&atur, acilicet aliutide da patnmMUb 

propnOf Bi habat aljqmd, val acquuarat 

(cuiD ait fuadator rei non auai) Et 

etiam aicut monaatariuTn poaeaB agaiv 
ad depositioaam abbatia, vel ecelaaia 
part autana ad dapaaitionaaa aptaec^n. 
ai appareret quod cbasiparet bona 
taoaaeteni vel eccleciv, at quod laSde 


litar, eon pro beso eommuni, aed pro 
pnvato, aa datraherat aau diatraherat. 
Ita ai apparerat quod papa bona aeele. 
aiaruQi laSdalitar detraharet aau dia. 
traberat, acdjcat Bon ad booum com 

ail aummua epucopua . depou poaeat, 
u admooitua non comgeretur, dixt. 40 

can. (Si papa) nbi dicitur ‘ Cuoctoa 

judicatoroa, a cemma judicaadua aat. 

Btsi daprahendatur a Sda deviua ’ 

(Qraliaii, Doc , D 40, 6) Cbi dicit 

gloaa: quod n cooiprehendetur in 

qiiocunque alio vitio et admorutua con 
comgatur. aed acaadalizet, vel acan. 

dalizaret eedenara, idem poeeo Can. 

Sad forte aecundum aboi hoc Sen 

poaaat per aolum coacilium genorala, 

aiSumeiitum 20. 1 dietiaet: can. 

oamo autem '* (Qratian. Dec., D. 

21 . 7 ). 

' Id vl . 10. " Et Kjeo non aequitur, 
* fit Oinatua aacundum quod bomo 
otnunque poteatatem habuent, quod 
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Wo 8baU return Inter to Johns Ircatmctit of the Donation 
of Constantine 

He 13 equally emphatic m repudiating the suggestion that 
tlio Popo holds the Temporal Power from God, secundum 
pnmam auctoritntcm, ' but does not possess the power to 
cicrcuo it , while the emperor has the power to exerci-'e it, 
not from the Pope, hut from God Himself The royal i*ow er, 
he mnmtains, both in its own oatun. and in its cxercUe, was 
earher than the papal , there were Ungs of France before 
(here were CJiristians in France, therefore the royal power 
IS m DO sense derired from the Pope, but from God, and from 
the people who elect the king or his fatnilj It is interesting 
to observe that ho holds that the power even of the bishop 
was not derived from God through the Pope, but imwcibatcly 
from God and from the people who elect him or give their 
consent to the election. It was not Peter who sent out the 
other apostles, w hose successors are the bishops, or the seventy* 
two disCiples, whose successors arc the presbyters, but Christ 
Himself The doctrine that the Pope holds the power of tho 
Temporal sword from God cannot be proved by tho Scriptures, 
and the words of St Bernard, to which some appealed, had 
no great authority, and in any case were really inconsistent 
wath thu contention, for if the emperor should not choo«o 

atramque I’«tro eoDtulrril' < ved f^nn (GraUan. I>ec , D SB, !) 

(tulem taDtum PetTO ewtolit «t t«ai Et isulca ro&utmlia poaent adduo, 
poraleta ▼«! catporalem Craan <liinuit. sd ntrndpnduni, doounum papun 
qu&m • Deo ecoepit Aniplim noa babera utraaque gUdJum, neo 

KUmmi ponUficea dicuat. dictc potea jurudielioBeta in teniporabbua, iu«i 
tales tubjecto es>e duUsctc, oeiltcel «>bi roDcedatur » pnneipe ex dero. 
tetnponleQi et (pmtualeta, duUoet Uone 

10 quomom idem oetog d cunt ad Umut) etian ndetur, quod Cooston 
verum (Cntiaa, Dee , D 10 S, ud tiaos imperator dedisae <3 citur im 
D 98> S) Et ca duo (Ontian. Dee . penum Itolicum eectcoiie et totom 
D 69, 10) Et ue ront diSUset« quod jviudjcUonein teraporaleia et quod 
oaa u abam son redueitiir , acdK«t eeclcsta lUud tonquaia datum d boo 
neat epintxults unmedjste e«t s Deo, babnut, de juie recepit Tuae emm 
ita et leculans Unde impenoiB • ooa (uueet facta beato S^lvestro 
cola Deo e«t. nt habetur S3 Qujnt 4 donaUo oed reddjUo ejns qus cuum 
qu*siTit (Gration Dee , C S3 4, IS) eeat Cuius eontronum oeatit eeclesia, 
Et quia papa noa habet gUdium ob Dist 69 Coa^tantinua “ (Gtatios, Dec., 
Imperatore see Imperator habet pla D 66, 13 and 11) 
dium a Papa dist octog 6 ei imperator 
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to act according to the Pope's trill, the pope conld do nothing 
more.‘ 

The doctrine that all Temiwral Power it ultimately derired 
from the Spiritual, and is snhjcct to it, having been thus 
discussed in general terms and shown to bo false, in the opinion 
of the author, he proceeds in the next chapters of the treatLse 
to consider a number of detaUed arguments for this, and 
replies to each in turn. We need not recapitulate all of 
these, but the discussion of some of them is highly im- 
portant and penetrating. In the thirteenth chapter, John 
of Pans introduces the matter by asking what exactly 
were the powers which the apostles and disciples received 
from Christ, and he sammarises these as being — the power 
to consecrate the sacraments, the power of administering 
the sacraments, the authority to preach, the judicial author- 
ity in spiritual offences, tbo ordering of the ministry, and 


1 Id> id • 11. “Sust vera *liq<n 
wntient««, quod papa b«b<t • £>*o 
JurudictJOQ«in t«op«rcI<tB •econdum 
pnffi«m wd exeeutionrai 

BOB babat, w<l tnpenUT cxentiooinB 
bBl«t. BOB qojdtni « p»p« 6«d • Dm. 
€t per hoc voluDt eoleera aliqos pre. 

dictorviB 

Iteio pnus (me poCortM repa 
cecooduni re, (t qusolam ad «xeru- 
tionem. qxuiin pepeLr : el pnoe 
(neroDt regee Frsneus in Franne. 
qium Cbnatiani . ergo f>ot«e<M regie 
nee eecTiadum neo quenfuin ed 
excmtioDezD, ert n papa ■ aed eat • 
Deo, et a populo regem eligente m 
peieona eel m domo. . . . Ampliiu 
etiem, polertaa iDfenonixn poalrScora 
et curatorum toagia ndetnr ene • 
Deo. mediante papa, quam legm 
poteetas, eo quod immediatiaa de* 
penduBt prelati eoclenaatici a papa 
quam pnncipea aeoularea eed poteaCaa 
prelatomiQ iDfenorum con eal a Dm 
madjanlo papa, aed imnadute a Deo 
et a populo abgente val conaeotiante. 
Kon enim Fetrua (cujoi aucceaaor eat 
PapQl Runt alioa jpioatoliai- pnotpm 


aoeaMorea nni alu epiaeepi i nee 7F 
diacipulos, qoomm lureeatorM aunt 
praabpten evati aed Oirutua >mae« 
diate Duit, Jots. SO and Loec. 10. . . . 
FoteeUa ergo rejpa tmlt« mima cat 
a papa, qiialiiercunqua. . . . Son 
ergo vrdrtuf dieendilm. quod papa 
babeat unmediste a Deo poteatatem 
gladn aeoularu, cujui executio ei regu. 
(enter non conveiut. , . . Ds ntdlo 
etiam toco aenpture canonicie poeaaiit 
acci p e r e prvdictan, dracretionem i mat 
(orte vrlint accipere dictum Bernard!, 
poneotia quod papa babet gUdiam 
matenalom in Dutn. Sed dicttun boo 
noa eat mages auctmitalu, magia aat 
ooatra eoa quam pro ipeia. Et ng* 
canter dicit Beisardua quod papa 
■natenalam gfadiuin babet in nutu ; 
qma ubi innoit papa propter necea. 
tftetem bom ipintuaLa, imperator 
debet exercere junadjctionem aeculana 
potaatatia. 8i tasieit solit eel doo 
eidetur nbi ezpedire, papa non 
babet atiud facere i quia non babet 
apeum in juaau, aed imperator tantum i 
BWnt ipeemet dicit et infra dicetur 
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the authority to rccuve Tilnl norc««iry (or tliolr 

m'vititCTiatico ' 

It i* he inj-'i, ^\ith rr^rinl to the (oiirtli of thr«e, the )n hnal 
authority in ct'ov of *pintuM offences tint tho question of 
the rclationt of tho bpiniinl nnd Ttmi>oral rowen ansrs 
Tho ccclcsi'iiitie'il judRo hxn nnthorlty In thf(=e ct*cs, and if 
his authority is nsistcd he Ins the power of cxcoinniuniei 
tion, hut tint is all the nnthority uhtch strietly, he iio*'t»sis 
tie admits that if the temporal pnnee is a hertllc and ineor 
TiglhV, the Fopo max taVe fcuth ftctmtv tvy excMvvmwic'vtiuR 
tho«e who obey him that the people in vj bo ltd to dci*o«o 
him, but It Is tilt yvcople properly svlio d<l*o'i, the Pope does 
*0 only per accidcns This js followed by the contention 
that if the pope is criminal and fcandali'cs the Church and is 
incorriDble, the prince can indirectly oxcommunlcito him 
and depose him ”per accidcns —tint is, by menns of tho 
carditnls, and can forbid the people to olioy him J ich 
authotily, therefore, has tho rnrne Vmd ol posicr oxer the 
other 

If tho pnoce offend in temporal matters, the Pope has no 
authority in the flr«t pheo , it Is for the barons to deal tvtlh 
him, but they may invito tho help of tho Church II tho 
Pope tTansgrc*«c8 in temporal matters, tho prince Im authority 
to warn him, and if necessary to punish him, and tho author 
cites tho action of tho emperor Urnry HI , at Sutri If 
the Pope offends in spwitnai matters, it is lor tho cnrdmals 
to take action, bnt it ho is Incompble, and their power is 
not sufficient, they can call the Temporal Power to their 
help, and tho emperor at their request can proceed apunst 
tho Popo , and ho cites the alleged case of Constantine II 
and tho deposition of John XII Tho ecclesiastical power, 
therefore, is spiritual, and the pnneo is not in rirtuo of (hat 
power subject to the Pope, except in tbal sense which has been 
stated above * 

' iiT rj {yffel euro ju lex Iw ,,i cai per 

• 1 1 M U De <1 «r<* ♦«to exwwmumchi onetn, vel el am rxrnjita 
pote»t»le Hi toU il II cultM ep ntuale n, <ju» <«t ult m« nuam 
81 eru n non \ult eem ampUre tom potett inlcrre jieo ultra poleat al ej , 1 
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Jolm then proceeds to discnss in detail the many arguments 
for the temporal authority of the Pope. These had been sum- 
marily stated in the tTreUth chapter. We only deal ^th the 
discussion of them when it seems specially important. 

The arguments founded on the analogy of the sun and 
the moon and the interpretation of the words of Scripture 


nisi dire accident. Quia 
61 catet hitrvticut et incomgibilit et 
contcmptor Eccleae ccntuncj poaset 
Papa aliquid facen in popule tsnde 
pnvaretur lUe taculan benore, «t 
drponjtur a populo. Et boo factlat 
papa in rnziune eecleaiaatice mjut 
ce^nitJO ad ipaum pertmet, czcem- 

munjcando a. omnea qiu ci at 
dORuno ebedirtnt, «t tie pepulua 
iptum dt^Bctet. et papa per 
aendeu. 

Eio rtiara e eeai-eno. ci papa eeeet 
encuaetua at ecaBdoliaarat Eeeleetan 
et lacorngibOit eeeet. pnceeps pceset 
ipsm ezcomaiuaicafe uxlireete, et 
depanere ipiust per aeeideoe. meTenda 
« iprun per «e et earduaJee. Et ti 
quidem papa acguietrere acllet. poaaet 
oliquid facers m popuJo. unde com 
pellcretur cedere, ret depooereCur a 
pt^uSo . quia ImperatoT pomet tab 
bjpotbeca tenltn. rel pona corponim 
inbibeie oomibus et aiogulie. ut ouUna 
ei obeduat vel eemret ut papa Et 
boc potest uterque in alterum ham 
□terque, a papa e( loiperator, uairrr 
aalem et ubiqus babent jurudictimeiD : 
sed iste spmtualem et lUe tempo- 

Ubi Tero rex peccaiet in temporabbus. 
quorum cogiutio ad EcclsaaeUcnm non 
perUnet. tunc con babet ipnmt com 
gere pnmo, sed baronee et pan* de 
regno : qui si non possunt ael non 
audenti possunt mvocaro auxibum 
Eccleeis . qun requisila a panbns in 
juris eubsidiuio petest raonem jmn- 
aprm et procedere contra ipsuiD mode 
prsdicto 

Simibter rero. ubi papa debn- 


qoeiat tn tenperabbus, quonim cog- 
fiitio ad pnncipets asctilarem pertinet. 
at ei mutuaret ad ueuram. vel mutuan- 
bbus fteeret et pnrcipus in us qus 
per leges cinles sunt prohibits ; im- 
perator ai esset. babewt iprum pnmo 
comgero immediate monendo. et poetoa 
ptumendo. Xam ad pnncipem pertinet 
omnes malrfectorea eomgexe pruao 
jure . . . Unde eommendabiliter Hon- 
nchus . • . uepeiator duos de papata 
altereastes. son toluzn eanocuca ees- 
sura, sed uspenab auctoritite depecuit | 
at leptur in Cbronicu nomanetum. 
Et dicjtor quod pruno jure babet 
impentor rauone delicti prceipua 
cinlit, pspam immodista oomgere. . . . 
Si eero in rpmiualibui delmquat papa 
. . . tunc pruQO monrpdas eit a caidi* 
oabbut, qui sunt loco totiui cleri i 
et n incomgibUis earet. nec possant 
per se amorrie Btandalura de eeeWa. 
tuno ID subsidium Juni baberent 
suppUcando ineocare bracbium eecu. 
Ure- et tune imperator requiaitus a 
cardinabbuB. cum ait mombrum Eccle- 
ifR. deberet procedere contra pepam. 
ex quo ecclesia non babet gladium 
srculaiem. . . , 

Et CIO IrgimuB in Chronicle quod 
Constentinus cecundue qui post ambi- 
tionem papatua, cum feciaset multa 
EccIceiB scandals, per prmcepem est 
depositua, et xelo fidrlium oculie est 
piteatua. Simibter Johannes XIX> 
. . . per imperatorem et denim de 
papatu depoatus ost. . • . 

Ex qnitms patet. quod priedicta 
poieetas est apiritualia : neo pnncipea 
ratioae hujus sunt Pap® subjecti. nisi 
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relating to Iho two swords ho sets aside summarily on the 
ground that tbc«o are merely allegories, and he cites Dionj lus, 
the Areopagitc himsilf, ns saying, Mystica autem tlieologia 
non cst argumentativa msi accipiatur prohatio ex aha Scrip 
turn ' ‘ no nho summarily sets aside the argument ba«ed 
on the words of Peter Damian which ho cites as from Pojks 
iSicolas, that Christ had commuted to Peter the laws both 
of the heavenly and earthly empire, on the ground that a 
statement of a Pope about his own power, unsupported by 
tho authority of Iloly bcripturc or canonical authonty, was 
not very good cndonce * The contention that Pope Zaebanas 
had deposed tho King of tho Franks ho also sets aside He 
points out that there were various accounts of the incident 
in tho Chronicles, and that it might bo bettor to say that 
Pope Zachanas consented to the deposition, and that even if 
it were true that ho had deposed the king, it was not stry 
condasivc, for cases could bo found where the emperor had 
seemed to exercise ecclesiastical authority important 
conclusion should bo based on isolated ca'os ’ 

More important, bowover, than these is bis discussion of 
the argument ba«ed upon the principle that material things 
(coriwraUa) arc ruled by the spiritual The contention based 
on this IS, ho says, ill founded, for it assumes that the royal 
authority is matcnal and not spintoal, and has tho caro of 
bodies only, not of souls This is lal e, for its end is to set 
forward the common good of the citizens — that is, aboae all, 
a life which is according to virtue Aristotle thus maintains 
Id tho Ethics that tho purpose of the legislator is to make 
man good, and to lead him to virtue, and in tho Politics 
he eaya that as the soul is better than the body, the legislator 
IS better tlian the physician, for tho legislator cares for the 
souls of men, the physician for their Iwdies * 

* Id id 15 19 pape pro b 9 ipso n ji dictum popm 

* Id id 15 Cbnstus I’etro folii&tur Buctontate Scnplurx sscrv 
cffilestia tenetuque impem )uia con vel aCTipturai canomcic 

cessit Respondeo ub qucritur da * Id id 15 

^oteetato tjaq®. jn tcmqoTslia. cfBcat • Id. ul 1A QjuuL'uila.'iuwj'^jui 
cst tcstimomum impcratoria pro papa Tigesioio quod corporal a reguntur 
et non est multum effcai tcsl monium per «p ntuaba et ab psia dcpendcrcot 
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Ho deals curtly witli the ai^nmcnt that it ^^a-s the Popo 
■who made laws, and that the prince could not make or 
administer laws unless they were approved by the Pope. 
This is false, and he first cites from Gratian a declaration 
of Pope Leo IV. to the Emperor Lothah*, in which he declared 
his intention to keep and obserto the imperial “capitnla” 
and commands. He then dogmatically asserts that the Pope 
has no authority to abrogate any laws cscept those -which 
belong to his own jnnsdiction, and that to maintain that 
the Pojie makes laws for the prince, ot that the laws of the 
prince require the Pope’s approbation, is to destroy the whole 
nature of authority, Avhether this is regal or political — that 
is, whether the pnnee governs according to laws Avhich he 
makes himself or according to laws which are made by the 
citizens.* 


ut • CKUI&. nMpendoo . 4rsurs«ncun, 
ui tit {Mtvun. muliipUeiwr d«Aril. 
rntstf, quift lupponit, quod peWatas 
ngalis lit corpertli*, «t non tpintualio. 
«t bsb»&t eurtn corporust, «t non 
tnimsnim' quod f^uin oat , utpotet 
•X luprxdiotu, euw erdiootur nd 
bonufH eosinuco cinum non quod* 
Ounque, focl quod Ml vivero ieouodum 
virtutem. Undo dicit philooopbu* lo 
EthicK. quod infosdo Ugialstoni est 
homjnOi bonos focoro. ot inducere sd 
virtutom. Ct etism u> Politieia dicit, 

quod aicut ammo melior est eorpore, 

no legialator melior «et medico, quia 

legislator babeC euram ammartun. 

modiciu corporum *' 

^ Id. id I IS *' Quod autem dieilur 
24, quod papa haboc facere legea, eo 
quod pnneepa non potett iacero legea. 
vel eis uti quouaquo fuennt per papam 

approbate ■ dice quod falsum eat nt 

dicit expressa I.eo Tapa, aenbana 
Lothano Augusto, distinct 10 do 
Capitulia di. (Oratian, Decratuin, D 
10, 9) sio ‘da capitulia at piveapba 
impenalibus \estna at praidacaasorum 
restrorum irrofragabilitcr cuatodawidia 

at coniervaDdia, quantum roluimua ot 

salnaixui- nbcut(a> /ttipiMu- M auBve M a» 


preCtareuri at »1 ierta quiibbat rebia 
alilar dixant, vel dielunw fuarit, leiatia 
ipaiUB pro earto mesdaaaA ’ ■ nao par 
casenei aonpar lagibua derogatuf nui 
quo ad eaaaa rpintualai. Kao papa 
poeaat lagee tollara, mil quoad auum 
(onun ut dint lo. at ahi Pieara 
autam ui iiti magiitn dieunt, quod 
papa tradit legal pnaeipibui. at quod 
pniicape non potest legem aliundo 
•tuisere, mil por papam fuennt appro- 
bat*. ait ORuuQO deatruera regimen 
lagala at pohucum at incidere in 

aifo ie ro Ilerodia timentu et putantig 

ChntCum regnun desiruera tarronum. 

Quia aaoundum rhiloiopbum in I 

PolitKoruai, pnncipatui tunc aolum 

dicitur iTgaba, quando quu pr!co>.t 

tMuodum legea quaa ipsa instituit. 
Cora Taro prent non secunduia 
arbitnura suum, sad aecundum legos, 

quaa civas vcl alii instituenint, dieitur 

priocipatus civilis vel pohticus non 

regalia. 8i ergo nullus pnaceps regeret 

aim eacundura leges a pspa traditas, 
vel ab eo pnmo approbalos. nullus 
pnnctpnrotur pnncipata ragali val 
politieo. aed solum papnii . quod est 

aagnuin destniero et omrwra pnnci- 

pir^aisr ^.w.vpmisr ^laminv. 
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In another cInpttT ho deals with tlio stifffcstion tliat king- 
Flap 13 csscntnlly e\il, because it was wTittcn in tlic Scriptures 
tint God pare the Ilcbrcws a king in his wrath. IIo ciphins 
tint this (lid not mean that Llngslnp was in its own natimo 
cnl and displeasing to God, but tint Ood had cliosen this 
people as IIis own, and had pven them a form of GoTcmmcnt 
better than tho pure monarchy For though, as John under* 
stood him, Ansfotic had said lint the monarchy of the virtu- 
ous man was tho best of the pure forms of government, yet 
tho best form of all is one in which tho aristocratic and demo- 
cratic elements aro combined with the monarchical; it was 
a government of this kind which God had given to Israel 
under Moses and Joshua (This conception of tho best kind 
of government is interesting in the development of political 
ideas, and wo have dealt with it m a former chapter'} It 
is noteworthy that John goes on to suggest that it would be 
well if tho same pnncipto were applied to tho government of 
tho Church. The anticip.atIon of tho Concihar movement is 
evident.* 


' Cf pp 79 *n4l 94. 

* Id Id., SO ‘*8«<1 trgo, 

'Indignatu* eoncMut «i( ' Di 

cendum quod non Idoo, quia rv^a 
rrgimen tl duplicrrat aunpUeitfr v( 
malum aod ideo, quia alum populum 
aibl elfgoral ut pecuLarem, Dout 9. 
et {lutniaerat eia ivgimen meliua ptiro 
Tvgali, lallem ilU populo propter duo 
I'nmum cat, qma licet regimen rcglum. 
in quo unua iimplicitcr pnneipatur 
cocuodum virtutem, lit mcliua qoolibet 
alio regimine iinplice, ut oftembt 
I’luloaophua in 9 Politicorum i lamen 
ai Cat mixtum cum anitocratia et 
domocratia, meliua eat pure, in quan 
turn ID rcgiminc imxto omnea aliquam 
partem habent m principatu 

For hoc enim aervatur pax populi, 
et omnea talam domlnationcm aiaant 
th. xuilaTtuudc, tlv iuettur 'id 
cormn i et talo rrnt rrgimen • Deo 
Optimo inatitutum in populo i qma 
crat regale, in quantum unua ptccrat 
aimpliciter omnibua ainguloritcr, ot 


JJepaoa vrl Jeaoa. £nt ebam aliquni 
do ariatocralMt qui cot principalua 
aiiquorum opliiDorum pnnclpantium 
opcundum rirtutora, io quantum rub 
nio viro cligcbantur 72 ■eniorcr, Dout. 
0 Erant rOantlbi aJiquldodemocratia, 
in pnncipalu populi, in quantum 72 
cligibantur • populo, et do toto populo. 
ut dicitur ibidem i et aio crat optima 
oiiatum. In quantum onmes in tegi 
mino iUo aliquid habobant, live aliquam 
partem Ft no carte caret optimum 
rcgimeti Ecclaalv, ai sub uno papa 
oligareatur plurar ab omni proMncia, 
ot do omul provincta, ut aio in ragimine 
Fccleom* omnar haberant partem auam 
Ahud eliam crat, propter quod talo 
regunan crat mcIiua illi populo, quam 
primum rcgulo t quia licet regimen 
ragalo nt optimum in ac, ai non cor 
rtunpOtur, cum propter magnam pdtaa 
tstem, qum regi conecdjtur, do facili 
icgirorn degencrat in tyrannidem, nisi 
ait pcrfecta virtua ejus cul talia potrstAs 
cODceditur '' 
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Finally, he repndiatea the contention that the Pope could 
require the acceptance of Lis claims under the penalty of 
excommumcation. The Christian faith is catholic and uniTersal, 
and the Pope cannot establish an article as belonging to the 
faith without a general council, for the world is greater tlian 
Rome and the Pope, and a council is greater than the Pop© 
alone.* 

John’s treatment of the Donation of Constantine is highly 
important, and deserres a place by itself. We hare already 
observed that in the tenth chapter John of Paris had argued 
that the contention that the Pope held all Temporal as well 
as Spiritual Power from Christ nimself was not consistent 
with the contention that it was Constantine who bestowed 
umversal anthority upon him.* It is in the twenty-second 
chapter, however, that be proceeds to a formal disenssion of 
the nature and validity of the Donation. He does not suggest 
that it was spurious, but be argues that its nature bad been 
misrepresented, that in any case it had no relation to France, 
and that it was legally invalid. It is sometimes, be says, 
maintained that Constantine transferred to Pope Sylvester 
the Western empire and the imperial insignia, and therefore 
some held that in nrtue of the Donation the Pope was emperor 
and lord of the world, and could create and depose kmgs as the 
emperor could. This, he says, is not in accordance with the 
historians, or the term? of the Donation. What Constantine 
transferred to the Pope was a certain territory — ^namely, Italy, 
and some other provinces, in which Franco was not included, 
and he transferred his empire to the Greeks and built the 
new Rome. The Pope has therefore no political anthority 
over the King of France, first, because the Donation only 


'Id id . 21 “ Et rabditizr, Aastbe. 

mAtM pcena. Et id«ia recitstor m 
g^ttu coneilu Oulcedonenm. Am- 
rUus. com fides Chnstiuia jit catiioties 
ct MiDivmalui, non poteat lummuB 
pontifex hoc ponere cub fide one 

coQciljo ^Dcnli qtne pepe non 

potect diccerncrc ctetuta eonnlu. fli. 

19 Aiicet4nu« (GratiAO. DecrHiim, D. 

9 . S and Nam hefft concdiom 000 


poaot propna I'gem unponero, extra 
tie clectione, ngniScecti (Decreialc. 
1. 8. 4) «t 33 quiestiODe S vemam 
(Cratian, Decretiim, C. 35, 9, 6 ) ; 
laiDen non latelligitur 10 ua quo fidei 
ennt, ee quod orbic major est nrbe 

ei pnpn, coqcjIjuid znejua ect papa 
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had reference to a limited tcmlory m which iVancc wa? not 
inc/iiifed , pccondfj', fiecaoso the Donation wa-s rcaify, accord- 
ing to the janst?, invalid for ranons rca«on? ; flurdly, bccaoso 
even if it were valid and affeeted the whole empire, the Franks 
were never under the domination of the Itoman empire * 

It H phin that the Donation of Constantino did not appear 
to John of Fans of much iinportaneo. He interpreted it in 
accordance with what was probably its original significance,* 
a.s a grant of authority in Italy and some other provinces, 
and flatly denied that it had a general or universal significance, 
and he argued that it was at least \ery doubtfnl if it had any 
legal validity. 

John of Pans had tints established to his own satisfaction 
that the doctrine that the Papacy held the supreme Temporal 
as well as Spiritual Power was mdciensiblo The arguments 
which wo have considered were, however, expressed in general 

* Id Id , S3 ** Difnct «nim quoit hmmkW nundi »d CenMno* vuia 
S^Ivntro rjecp<>*4ntpu«<i<jo dr,t<‘nt Im pott Irtruldiiorirm predjcUin, 

t«num eeeid.*o(4lA ee impcndift ttenA imzi* fuit dixitm Imr^ni, v«l 

bt pAtUium foam, *( toronam «t •Im nor* impe-ii kpprllab^, <]uam tr3r4 
lojiuinivli rt ide<9 velum eliqni, Uiie. rvmanarruot *<1 hue IniprntorM 
qucKl rtiione hujtw deni fiimmu* aeod Onvcoi 

pontifez imp<Y*ier ««( tl dominii* Secundo, rjuis dieta donatio ml it 
tnundi ' *t quod potot reiuu «aluit propter quatuor, qiinm m Gloat 

Inora «t dMtitarrv, iicut ImpTrator. Juni elvilui poauntor. • • Ez quibua 
rt prceipuo itrpena racante Ct dicunt dunita quod donatio non valot. 

qmdem Kiondum da donnliona prv 

dicta, quod iicuC seripitiir az cl ronioa Tortio, apparvt quod ex dicta 

JlagontM FUviaceivua ct in libro do donatioiie lUhd habet papa luper ro^m 
Coamographia ct cx cputola Conatan Fracia», dato cUam quod valuuuet 
tini ad epiacopoa, ct cs teatamento ct (p’ocralia do toto impcno fuiaset 
cjuadetn. lp«e Conataslinai non dedjt quia licet Qallici inveniantUT tempore 
ru«i certam proviaciam, collect Italiam, Octanaai Auguati loipcrio Romano 
cum quibuailam aliia, ubi Franeia non fume cubjecti, tamen Fraoci nun 
iacluditur et imponum IranatuJit ad quam (CT id id . 16 } 

Otxcot ubi nOTom Romam cdifiravit Poteat uhiloreinua dici, quod 

. . . Ex quibua ergo ruppoiitit apparct, Constantinna ounquam dedit imponum 
quo<l ex dicta donationa et tranala Eecleain cimpliritcr , ted dcdit urbem, 
tione, papa ruhil poteet xuper regcni Ct quaodenl provincias occidental^*, 
Franciz, propter quatuor Ct aigna impeneJia, ut da ipsi* pro 

Primo quidcm. quia dicta donatio Tincua disponcrct , aedemqoa ouao 
non fuic ni*i do portione detemtinato, traaatulit CoiutontmopoLm cum tota 
io qua Francia non includebator, nec djgmtate impeni 
traonlatio fuit facta totiua impeni aive * Cf. TOl.f , pp 2S7 290 
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tcJ-ms, or at least without any direct reference to the cirenm- 
Btaaces oi the time. In the concloding chapter he turns to 
the question of the action which might legitimately bo taken 
against the Pope, and bo is dearly considering the situation 
which had arisen with regard to the relations of Boniface VIH. 
and Philip tho Fair. 

If any dispute arise, he says, about the election of a Pope, 
and if, m the judgment of the learned and other persons 
who are concerned, there had been some nnlawfal action, 
tho Pope was to be admonished to retire. If he would not 
do this, an appeal might be made to a general council ; and 
if he resisted with violence, the secular atm should bo called 
m to remove him from the Holy See, as was done in the case 
of Benedict IX. and Cadalona and Constantine 11. If the 
Pope maintains any doctrine which is contrary to the faith 
of the Church, be is already judged. If the Pope were sus- 
pected o! tome fault which, however, w.a8 not clear and 
manifest, he could not be judged, and even if the fault were 
clear and manliest, as, for instance, incontinence or homicide, 
he could not be judged by any one, “ per modum auctorilatls,” 
he could not be cited or excommunicated, for he bad no 
superior.^ 


> Id id , 23, *' S«d circft ho« 
coD«ider&ndum. quod contr* popom 
pcptwt inUUigi owe quadmpimtor 
ducussio et judicium, ksI de •tato. 
da potcatslo, de potegtaUs abuxi. et 
persouaSi dtiMVu ... Si vcto cuidra 
parsonaxc. vtl clectiouciu •uxuxni poo 
ti&cis, poet ducuKioneiu dtligoator a 
hleratis et ab aliis. quorum latomst, 
l&ctam, mTommtur aliquid lUcgitnoum 
contra etatuta. non asset diaeunii' 
landum. Bed tnonendus cedcio: et 
av noM. posset eacipi, et Beuwa l a con- 
cilium peti, et ad ipsum cm», 1 n 2 xn 
appellan , imo in tali casu debond, 
Ki pwUnai iQveniretuT cum sioleiilia, 
advocate brachio saculast a sode vo- 
iDOTCn. oe prophauareDtur Eccloaw 


DcDodKte Qoao. et Cadalo Eortuend 
epucupo. CoDstaotino secundo et alus 
qmbusdana propter lotrusiosem per 
bracbium aeeuiara commeadabiliter a 
aode depositis . . . 

Ged quia judicabit aum beteUcure. 
Boeponsio. Si dixent et aiSrmando 
tonuent aliquid. quod eat rootra id 
quod eat )o aymbolo 6dei per eccleaiaju 
aliaa approbate, jam dicitur judicatus. 
Kam qui Don credit jam judicatua eat. 


De potestatia veio give abuau el 

poTounali defactu guo . . . ei non est 

evtdcoa aut msjufestum. abaque dubio 
non licet judioare : aod eemper m 
cn^ucem partem mterpretandum eat 
ei trabendum. etiamai prune facie 
aliqmd mall culona occurrat. Et 
Tomus eat bnt-am de papa quam de 
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\Vbat was to be done, however, if the Pope, without o general 
council, declared a man to be a heretic for holding a mow 
about which there were “opmioiiM” (different opinions), or 
if he were to declare a man to he a heretic because he asserted 
that the King of lYance, or Eomc other person in Ins position, 
was not subject (ic, to the Pope) John replies (hat, in the 
first place, tho words of the 1‘ope arc always to be interpreted 
as far as possible m a good Ken«e, and this applies to such 
a statement, the Pope might bo t ikcn to mean that the 
King of France sras subject to him m matter* coneennng sin, 
and therefore such a claim Bhoiild be endured as far as was 
possible without danger to justice and truth 
If, however, there were danger to the commonwealth in 
delay, and the Pope used his Bpintual fword to the disturli- 
ance of the people, and there was no hope that he would 
desi«t, tho Church should proceed aguinst him, and the pnneo 
might resist the violence of the cword of tho Pope with his 
OW'D sword. Zn doing this he was acting not against tho 
Pope, but against the enemy of himself and of tho common* 
wtalth, not against tho Church, bnt for it Jolm concludes 
by refemeg again to the traditional deposition of Pope Con- 
stantino by the people, and the soppo'^ deposition of Leno- 
dict IX , and tho others by Ilcnry U * 

aliu quibuarunque Si rrro wt /•ctuni quod dob posit ad (7>m BpprlUri. rcl 
«x gwro auo nuUum. ft iDamlfatuin qu^ fit dj\inum habcria jn rfbua 
ut incoDtiRfDlia vcl borDKidiuni. vfl ipfia. vrl quod papa ao habcat intro- 
«x Irge prohibitum, non potf«t Jodican miitfia do tuo ft moo iloo fruin 
per modum auctontatia sb aliquo, fiwrt mamfnte fontra aonpluranl ft 
ritando vel fxrommutucaodo^ fum footra omofm doclnnam. ft Dovitas 
aupfnorem non habfat ' quxdam quam non prolriret aumnius 

1 Id id id ‘ Sfd quid a> papa pontifex. dim cum mapui rnatunUtf, 
dical. quod fcpulat (alfm bfrfticuni. ft habilo pnut fonrilio gcnfrali ft 
qui tf nrt aliquid d» quo funt opnioof*. discuaaiono facta ubique per liifratos 
ft dicat boo (ino roocibo gcDfraJi Et idfo dfbet mtcllip ui aaco 
vcl » djcat qund reputat hBrcttcttm afii5U acil ntione delicti, ubi qiLfStio 
omnera homincm asscrentfm rfgcin moretur do pecrato vel debcl in 
Francm Vfl abquem bUfuaiDodi non tfltigt in foro coiUcicDli#, ut dictum 
aubjoctum t ReaponMO Vfrfaa fatauprs. quouaquo tupfr boc apfrufnt 
aummi ponUScia ladcGnito dicta »em inlfuttoncm auani Si vero finalitcr 
pfr debeat trahi ad aliquem aanon) apmat intfntioaem auam la tam D()>o 
acnauni, quantum potest fien Undo et lajunoso aeiuu (quod abaitl debet 
dicta Tcrba non debeot accipi am, cum patientia tolcran, quantum potest 
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Finally, he again discusses the question whether the Pope 
could resign, or conld bo dcjumd- He rnaintaias that the 
pope conld nndoubtedly resign, and that he conld be deposed 
by a general coxmcil. He gives It as his own opinion that 
the College of Cardinals conld depose him ; they act in the 
place of the Church nhen they elect him, and it wonld seem 
that m the same way they conld depose him. He also quotes 
a gloss on the famous passage in Gratian, ‘ Si Papa,’ which 
extends the grounds of the deposition ol the Pope from heresy 
to any other grave vice which he will not correct, even when 
he has been admonished.* 


erne peneulo jaatitis «t miutis. 
inzta Cltid Uatth v., ‘Qujm^ne 
ugviaTent t« aillv putfus. vaA* cum 
lUe ct all* duo imlli* ' : ct dcbel *<1 
cum h«b«n nlugivoD qtu, ticui 
Kgu, Its ct t«r pep* h*b«t la ausq 
ctt» at poteat ipeum ^acque a volticnt 
iBclisare ct Tcrten a4 ipaua ptpam. 
«umt at regem da a*da ancvtca. 

8> tamea penetjua flaipuUic« nt 
IB mera quia aeilicct trahitar popuhw 
ad opiaioncm. at papa cem. 

DOTCtt populum tadebila per aburam 
gladu tpinniaba Ct« etiaa non epera- 
tsr quod deaistat ahtcr, puto quod m 
boc casu Eeclraa contra papum daWt 





at ag^TO la ipaum . pnacep# 
lolantias gladu pap* poaaet 
a per gladium auum, cum mode. 


papaxn, red centra boatem aonm. ct 
boetem rcipnblicia . beat Aicth JudirtiB. 
qm Eglon rrgem lloab uterfecit. 
aagitta mSza m temore n. ao quod 
gravi earcituta populom Hci pratnebat. 
non cat reputatus mtcrtcciaac ractoiam. 
ted malum ethoateoi. Hoc enim egaie. 
non e«t contra Eccleaiam agne aed 
pro Eccloaa. 

Eie culm cotmnendabnitcr pcpnloa 
zelo Gdei cocumoius. Conatantmuca 
pepom, qoi eoclcsue in acandalum erst, 
oculu pnrarit et depcanut. Bia ct 
Bcnneiu laperator, P.omani T»den«. 
BanedicCum rionum. et tlioa duoa, qat 
contentjonibna auu acondalizabant ae- 


clceiam. impenali ct eanonica cenentn 
depoauit, ct Clcmentcm tecuadum 
P.ocnan» e«c)caiit papau constitmt, 
ot Icgitur IB Cbronicu Ramanorain.** 

* Id >d , St- " Sad *d deponendum 
decat quod fiat per ccDcibam ^ceerale. 
. . . Ctedo (aiBca, quod lusplicitar 
•ufRoertt ad dcpeaitionpia bujoamodi 
eoUegmA cardinaliniD i qma cx ijuo 
coDaeuna aornm (aot ptpam loco 
aceleai*, Tidetur quod nmilitrr peaait 
«um deponcra, A quidem (nent cauaa 
rabonatiilia. et depoBunt cum mantona. 
6( eero non fuerit mfficicna, peccaret. 

Ergo a eunilj, collegium cardinalium 
»i<» totnu EccleauB potent papam 
lovetum deponerv. Item diatinrtio 
iO e. a> papa (Gratian. Decretum. D. 
qO. 4) dicitur s * Cunctoe judJUaturua 
a oeouns judioandosi usi deptebeo- 
dnelor a fide daciua.' Ubi diot 
^o«aa quod n deprebeoderetur in 
quolibet alio Titio, et admomtna non 
eortigcratur. at acclaaiam acandalitarct 
et incomgibilia esaet, inda poacet 
aicmsan et deponi s qma talia contu- 
macra hbreai irquipoUet. 


V*I potegt dm, quod poteat depoai 
• coUeqio. vel magu a general] con- 
eflio, auctcpTitatc dinna. cajua conaensaa 
anpponjtui ct prsttumitur ad cum de 
poaBodom. nla apparet memfeatum 

waodalnm et •ncomgi'bajtaa jpsma 
pamdcatia.’* 
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This treatise of John of Pam deala more comprehensively 
than any other with the whole question of tlic Temporal 
Power of the Pope, and be emphatically repudiates all the 
contentions on which it had been founded lie reasserts the 
Gelasnn tradition that Chnst divided the two powers , he 
brushes aside arguments based on allegorical phrases as based 
on a misconception of the place of allegory bo cntici'es the 
historical arguments he treats the Donation of Constantine 
as invalid and irrelevant to the cose of Franco he sets aside 
the argument that the Temporal Power only deals with 
material things, and should therefore be controlled by the 
‘'pintual, for he maintains that the Temporal Power also 
deals wath the concerns of the soul , and he flatly asserts 
that the Pope has no more power to depose the king than 
the king has to dcpo«o the Pope The king is entitled to 
defend him«oIf and Ins Stale against the violence of the Pope 
by the use ol his material power Tie is m favour of a con 
stitutional GosTmment for the State, and recommends it 
also for the Church , and finally, Ic is clear that the Pope 
can bo, in certain cases at least, deposed by a general council 
The work is interesting to the historian, opart from the qites 
tion of its intrinsic merits, for it serves to represent the con 
fident and thorough going temper in which the French king 
and bis advisers met the claims of Boniface vm 

In the course of the conflict between Boniface viii and 
Philip the Fair, the as«erljon of the Temporal authority of 
the Papacy had been pushed to its farthest point It may, 
indeed, be said that the prmciples developed by Innocent IV 
and the Canonists who followed him were clear and emphatic , 
that the Temporal Power, properly speaking, belongs to the 
Spiritual, and is derived from it , and that Boniface was only 
reasserting these prmciples in tho Bull Unam Sanctam, and 
that oven Ilenry of Cremona and Egidius Colonna and James 
of \ iterbo were only dcahng with the same position in detail 
"No donb^ however, it was the lact that ticfc fJouns were 
now related to an actual and violent dispute between the 
King of France and the Papacy which gave them a new 
significance They might hitherto have been regarded as 
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matters of merely academic interest, but they had now be- 
come of practical importance. As such, they were imme- 
diately and nnhesitatiDgly repudiated by the Temporal Power, 
as represented by the King of France and by those who spoke 
for France. 

It IS not within the scope of this work to deal with the last 
stages of the conflict between Boniface Viu. and Philip the 
Fair. It IS enough for our purpose to obseire that with the 
death of Boniface the claim that the Spiritual Power also 
possessed the Temporal ceased to hare any great practical 
meaning. It is, indeed, true that during the earlier part of 
the fourteenth century those claims were sometimes expressed 
in the most dogmatic terms, but they bad no longer the 
same tignificance.t 

We hare in this and the pretions Tolumes endeavonred to 
give some reasoned accoont of the principles of the relations 
between the Temporal and the Spintn^ Powers from the 
time of the conrerslon of Constantiiie down to the fall of 
Boniface Vm., and bare endearonred to do this in some 
relation to the actual circnmstances of these centuries. We 
hare already said, and we sbonld like to repeat it with some 
emphasis, that m our judgment these relations and the fre- 
quent conflicts between the two Powers had very little intrinsic 
relation to the development of the general political pnnaples 
of the Middle Ages. These prindples, the supremacy of law, 
the commumty as the source of political authority, the limited 
authority of the ruler, and the contractual nature of the rela- 
tions between the ruler and the community, were not save 
incidentally related to the disputes between the two Powers. 

This does not, however, mean that these disputes were 
unimportant, or that the principle which lay behind them wus 
insignificant. On the contrary, we should not hesitate to say 
that the two principles in which we most clearly recognise the 
difference between the ancient world and the modem are, first, 
the recognition of the essential equality of men in virtue of 
their common powers of reason and morahty, and secondly, 


I W© hop©. howVTcr, ■ 
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thp pnnciple which an«cs oot of thi«, the nrcc^^arj freedom 
of the moral and spiritual life Men must be free becan«e they 
are cfinal, they are cToal and free because the moral and 
apjDtnal personality of one cannot be measured apainst that 
of another, and must not be eocrcod by it 

It IS no doubt tme that the *5ptntDal Power In the 31iddlc 
Affes had httle een’o of the liberty of human personahty as 
against itself but at least it did ns«crt the freedom of the 
moral and spiritual elements in human society as against 
the Temporal Power , and in doing this the Church prepared 
the way for the great morement of the modem world against 
Its own u«e of the coercire power of the fetate 

It IS, then, this fact, that the conflicts of the Temporal and 
Spiritual Powers in the Middle Ages arc forms of the secular 
process of the liberation of humanity, which pres them their 
significance It was fortunate for mcdiaiTal and raodeni 
loeiety that the 'NVestem Church as rcpre'enled by Pope 
Gelasius 1 had, as early as the fifth century, formulated in 
such clear terms the principle of the autonomy of the two 
great Powen To that principle the ibddlo Ages were, on 
the whole, faithful It is no doubt true that the translation 
of this doahstic principle into the terms of tho common life 
proved immensely difficult, but the difficulty has no more 
been completely overcome by us than by the men of the 
SLddle Ages 

It was no great wonder if the reforming kings and emperors 
sometimes laid violent bands upon those who represented, 
but in evil fashion, the Spiritual Power It was no great 
wonder if Ilildebrand, m his persistent determination to 
eecuiB the reformation and the liberty of the spintnal life, 
should have pressed the spintnal authonty to a point where 
it came into conflict with the equally necessary freedom of 
the Temporal Power. Men ore but mortal, and they are not 
to be over severely blamed if, m the ardent pursmt of some 
great end, they sometimes forget the infimte complexity of 
Lfe 

It 18 possible to suggest that Hildebrand and Innocent III 
may have sometimes dreamed of a theocracy, may have at 
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least thought of a world directed and, if need be, ruled by 
the representative of the Spintnal Power. But, if they did 
so, It was but a dream, not necessarily an ignoble dream, but 
it had no relation to the actual character of mediieval society, 
or to its normal prmciplcs. The notion that mcdiffival society 
tended to something like a theocracy is, indeed, not now 
raamtamed by any serious Student, but it is to be regretted 
that it still lingers m the popular mind. TVe have said enough, 
wo hope, to make it clear that if at any time the Spiritual 
Power seemed to make tbo claim to a supreme Temporal 
authority, the claim was repudiated; and when, as in the 
thirteenth century, a theoretical principle was conserted into 
something which at least resembled a practical pohey, the 
Papacy, which seemed to be pursuing such a policy, was 
broken, as far as its political power was concerned. 

The Middle Ages remained faithful to the Gclaslan principle, 
that each Power, the Temporal and the Spiritual, derives its 
authority from God, and that neither Power has authority 
over the other in matters which belong to its own sphere. 



V\UT III. 


'TH E PRINCIPM >1?MFMS IN TIIF PnilTICAl TIIFORY 
OF THE MlDm.K 


CirATTER I 

TIIE JMlEntTAVCE FROM THE ANCIEVT WORLD 

ProM the first ccntary of tlio Clmstjan cn until the hter 
years of tho cishteonth century, pohlical theory presents itself 
to us as dominated in form by the conception that tho grent 
institutions of society, and especially the institution of govern* 
ment, were artificial or cop y«»r)ttftnaj, »_T'aAnT~i] » pr.ro.. 
tivc. The wnlcrs of tho seventeenth, and even most of tho 
writers of the eighteenth, century cootmoally contrast tho 
original “ state of nature ” with tho conditions of organised 
society, which they conceived of as being the result of some 
more or less deliberate creation of tho human will This 
conception, which was also tho normal conception of tho 
SDddle Ages, can bo traced back to tho Christian Fathers 
and the Ttomin Jurists, and apiicars to have come to them 
from some at least of the post Aristotelian philosophers. 
Seneca, in one well known letter,* attributes it to Posidonius, 
and we may infer from the fact that it was common to the 
Fathers and to many, at least, of the Jurist s, that it was a 
^ fpnemffv received opinion m the filter centuries of the nnpipnf-. 
world—— 


' Sraecs * Epiatlea ' 
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^ It is troe that ii x the mifldla ot the 
Thoma'i Aqiunaa r cdiscnrerpdJtbfl A mtntd jan TOlitics . and 

. "as we have seeiTin tins volomcj recognised that the organised 
society of tiiP >. “ ^pato^l" institntion ^.nat'iaal " 

m the sense that it ha d ah^fl t ofmed an int^al part of 
Jjninan hie,, and the n otmnliDfitroTOeat ot huimn progres s. 

iTis^ 'however^ afio clear that the recovery ol tho AnstoteUan 
conception was not permanent, that by the seventeenth cen- 
tury it had again given ptace to the post-Aristotelian, and it 
was not tiU Montesqnlen and Ronssean's ‘ Contrat Social ' * 
that the Aristotelian conception really came back to dominate 
pohtical theory, as it has done ever since. It would appear 
that the post-Aristotelian conception was too firmly fixed in 
men’s minds to bo removed even by the great authority ol 
St Thomas Aqnlnas. 

The great Inatitotiona ot limnan society were then con- 
ceived ot as being artificial or conventional- It is important 
also to understand that this transition from a natonil to 
a conventional condition ot human life was conceived of 
as bpiofTAhP T^aolt Qf_a. preat and p rtmtfive catftgtmpbe^ for 
it was the result, of the appcar »"^f it 

was not only the Christian Pathers, bnt also Stoics like Posi- 
donius and Seneca who thonght of mao as baviDg been origin- 
ally good or at least inoocent . The traction of aGolden A^e, 
a^onition brfdre men fell from their primasval innocence, 
was common to eoma philosophers as well as to the Christian 
writers. This is the origin of that enrious ambiguity in 
mediaeval writers regarding the natore of human institutions 
which has caused so much confusion to the unwary. Fox 
sometimes these writers speak of government as though it 
had a sinful ongin, and modem bistoncal critics have not 
infrequently misconstrued this, not observing that these 
medkeval writers at other times speak of it as a divine institu- 
tion. We have endeavoured m the course of this work to 
clear up this ambiguity, and we hope that we have said 
enough to correct the mistake interpretation which has been 
eometimes imposed upon the words of Bt Augustine and 

* Cf. wpe^illy nouBBe«a. *Ca«tnt Social,' i 8 


mt there a much more importaat difTcrcacc between the 
pohtical theory of Aristotle and that of the Sliddle Ages 
This IS found m tho highly developed doctnoo of t he eoinlity 
and freedom of tho individual man , indeed, wo aro still of 
tlio same mind os wo wore when, m tlio first volume, wo ven- 
tured to say that it is hero that wo find tho real dividing line 
between ancient and modem political theory * 

This IS no doubt only ono form of that great development 
of the conception of tho individual personality which under- 
bes the whole mediaeval and modem conception of human 
life, and it is not our part hero to attempt to deal with this, 
except so far as is necessary for the understanding of the 
changes in political theory , but for this purpose we must 
deal with the subject, however bncOy 
Tho conception of individual personality and its relations 
to society is not indeed a simple thing. When wo are modest 
and reasonable, we recognise that wo can no more define 
this to day in easy terms than men could have done formerly 
We are, indeed, really more conscious of tho extreme com- 
plexity of these relations than men were in the past Tho 
freedom of the individual, and the authority of society, these 
are pnnciples which we recognise as fundamental, but their 
reihrtons to each other we are unadih to rfeiihe 'The generous 
assertion of the necessary liberty of the individual man by 
’ cr vol pp s 13 



can see this uncler many forms, above all in the high 
degree m which moral responsibility and religion are conceived 
of as qualities of the group, of fbo family, the tribe or even the 
state, rather than of the intliTidual. TFe can perlraps find the 
most obvious example of this in the developiDent of the 
Hebrew religion. The contrast is laauhar to ns between the 
assumption of the moral and religious responsibility of the 
continuous family gronp, which is expressed Ja the words of 
the Secoud Commandment : “ I, the Lord thy God, am a 
jealous God, visiting the iaiqoify of the fathers npon the 
children,” and the indignant repudiation of this by Ezekiel 
(xviu. 20), when he says : “ The soul that sinoeth, it shall 
die : the son shall not bear the iniquity of the father, neither 
shall the father bear the iniquity of the son.” It is not always, 
however, sufficieutly observed that this is one expression of 
the transition from the group conceptmn of life to the iodi- 




cnAP 1) Tlir IMlEl ITA^C^ ILOM XHL WCIOT WOI LD 415 


vidu.ll conception, but the fact is obvious This is no doubt 
earber than the period ot which we aro speaking, but it is an 
anticipition of what wns fullv developed in that period 
The development of the individualist idea of life was indeed 
not nic rcU rapid, but was cxapgcratetl \ V 1 icn Anatolic sav^ 
'that the isolat^l individual is not self sufDcinf; or that he 
who 13 unable to live in soeiety, or who haa no need, becau'o 
ho 18 siifBcient for liim*clf, must he cither n beast or a god, ’ 
wo feel the profound troth of his judgment Wicn Seneca 
( Ad Serenum Jtce injurnm, Ac, viii ) siya that no one 
pa n eiHier injure or benefit the wi«c man, there la nothin g 
which th e wise man would evre to remre , that, just as the 
divine order can neither be helped nor in jured, so is it with 
t he wist ■ *11^ -1110 wi«c man is , except for hti, mortaUT} 7 ~ * 
• 'like to G eul-ITimtelf I— wo fee! thitTiB Is Immensely ow^ 
Stating the self sufDcicncy of even the wisest roan Both 
Seneca and Ezekiel are immenfely overstating thoir case , 
the wisest and best man is not self sulBeient, the children do 
still suffer tor the evil of tho fathers , and yet they are ex* 
pressing a new sen'o of the meaning of personahty 
It IS, however, with some sneh considerations m oar minds 
that we must approach tho ijucstion of the significance of tho 
dogmatic assertion of the ‘natcral** eonalitv and freedom 
of the individual ma n, whi^ js asscrtctl by Pir ero and Seneca, 
by'nie' i'0lil'ln~JTnasi6 ofThc * Digest and by the Christian 

rithojiJ It may be doobted whether any cl anno m pohtical 
t ltfOTv lirts ever Ticca so remarkable as that which is repre 
sentiKl hr this dogmatic contradiction of tho AristotPlmn 

rno^'Pptinn r\1 tne lnP<]\L^lity of pieP jFor these WTilrrn Hf> 

not merely suggpst_a doubt, they dogmati cally contradict 
“ Omnes namquo natura a.qualc 3 bomus, ' said Gregory tho 
Great, and he was only repeating what he had learned from 
tho Jurists, while they in their turn were no doubt only 
repeating the generally accepted doctrine of the post Ansto 
teban philosophy If, however, tho contradiction of tho 
Anstotehan conception was remarkable, the ground alleged 
for it 13 almost more | 0 Mai are abke and equal, because 

> Cf vol i ehaiv 1 > 4 10 
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they are alike possessed of reason and capable of virtue, says 
Cicero.* Wliere Aristotle had found tbo justification of 
slavery, Seneca found the place of unconquerable freedom ; 
the body may belong to a master, the mind cannot be given 
into slavery.* It is only the eamo principle which liactantius 
expressed when he said that God, who brings forth men, 
wished them all to be equal. He made them all for virtue, 
and promised them all immortality ; in God’s sight no one is 
a slave or a master.* Ihe Christian writers did not create 
this philosophical principle , they were only transposing it 
into the terms which belong to the Christian theology. Tills 
new conception was not a discovery of Christianity, bnt it 
was taken up into it, and became the first and fundamental 
principle of its conception of human nature. 

There arc, it is true, some, not perhaps very intelligent 
historians, impatient of what they think the exaggerated 
importance attached to ideas, who may think that these 
conceptions were httle more ahatractiopp, 

which bad little, if any, relation to actual life. In this 
case it happens that_such_aD^uniDtelligratjBce2^ifliaJfl.4ia*» 
tioulatly Tiafortunate, for we can find in the JRitmir not 
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rPTson It ^onld bo dilTicult to find a more reni-irkablo 
cximplo ol tlio inducnco ol an idci or principle For IbouRli 
tho litt in-^j assume this equality ind responsibility as a 
simple fict, wo are also well uwaro that behind this apparent 
Fimplicitj there lies in immense complexity of indctermimblo 
cleimnts 

U 0 have so far dc ilt with the st^iQcanco of the conception 
of cqiulilj ns related to the doelopment of the idea of per 
sonality , we must consider a little further the conception of 
liberty, not now ns personal liberty, but as reUted to politics 
It w IS not, svo think, a mere accident that Cicero, who 
contradicted tho ^Vrislotelian conception of tho inequality of 
human nature, also refused to reco^niso Uiat an ahsnhitft 
jnonarchi or anstoens j, even of the most ideal kind — that 
the rule ot men ^lO far excel tho rest of tho community 
in wisdom and lu virtue, and who«o energies arc directed 
wholly to Sotting forwird justice and the good of tho whole 
community-— c ould bo recognised as a good government 
Good, ho refuses to call such go%ifiimi.UlS 7 niL the liesi ihej 
aro tolerable, and tho roa«oa b© gires for this judgment is 
highly signlQcant, for there is, ho says, under Bach cgnstita 
lions something of tho nature of sbrery It coulT^ot bo 
said that imdcr such governments the multitude real ly 
jossev sed liberty ' " 

TluT^euTlficatio n nf pnlitic.i T liberty ^»i sliam m pfptical. 
power is another illnstratiou ot tho essenti al ly modem char 
'geter^t hia p olitical thought^ Wo aro not here discussing the 
linai value ot tins conception in political thought , wo shall 
hav 0 more to say about this matter when, in the next chapter, 
wo discuss tho bter phases of tho development of mediaival 
political theory But it is fairly clear that behind these words 
of Cicero there lies the assumption that it is the equalit y of 
Jj^an nature which makgaae ^n the bes t abs olute monarchies 
or~1mstoemcie5~rni rat£ ^able ir^3~beCauso all men hiivp 
leasou, and aro capable ol directing their lives In ilif> mu? 

of virtue, that we cannot call a man free who is under the 

‘ Cicero De Repubi c* i 26 27 
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absolnte control, however wdl meant, of another inan. This 
judgment is, after all, the same as the judgment of all the 
more highly developed political societies of the present day. 

To an Enghshman, or American, or Frenchman, t he idea of 
aqni e«ciDg in a paternal despotism, even of the most well- 
intended or cananie mier or rnlers^ seems a merely lanirliaMe 
ahaordity, the cvprp»»TOTi not of lo tcQla^ eg-hut of immatgrity. 
We propo'e, wc intend, to govern onrselves, and even the 
most seductive promises of efficiency — promises for which 
there has been little justification in history — will not induce 
us to submit to a master. There is, as Cicero says, something 
of the nature of slavery in all such governments ; and it 
may, not unreasonably, be said that we are beginning to 
understand that it is jnst here that we find one most im- 
portant cause of the iodustrial difficnlties of the modem world. 

It 13 , however, not only in the Ciceronian conception of 
government that we find an important expression of this 
idea of political freedom. His statement, paradoxically enough, 
coincided in time with the disappearance of constitutional 
govemmeut in the west, but it is only the more interesting 
to ob«erve that, in spite of ttus, the one and only theory of 
the source of pohtical authority, which the Fnmpn Tnn'itff— i 
- .nn_tQ-th»» MuMIp Ages and modem wnrld. wag tlip_ 

that all pnlilirtil nnthnnlj- » rtfrjfP f rfrnm th t> 

mnnity itself, is founded ottod the consent of the rnnimTiTiTtv- _ 
The Eoman emperor was absolute, but this absolutism was 

a legal absolutism — that is, it was derived from law, for if 

he was absolute, it was because the Eoman people had con- 

ferred upon him their own authority, t This is the theory, an/T 
t he only theory of tha Ttouian .Tunsts. from Galas in the 

-g&on djeDturY tn .Tngti'ni<m fvirnBolf in-l l]Z rnrtl i ^ ftTVy 1 

— FoGtical authority rests notontte superionty of the ruler 
to the ruled, not on the prmciple of inequabty, but solely 
npon the will of the commnnJty ; it belongs to the com- 
munity, it IS delegated by the community. It rests not at all 
upon some supposed delegation of the divme authority to 
the ruler ; that was nothing but an ah’en Orientah'sin, which 
‘ Cr. voL 1. ch^ S. 
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Bomo of the CUnstnn Fathers, notahlj Gregory the Great, 
imported from a Semitic tradition of tho Old Testament 
Aristotle mislit speak of tho ideal monarchy or aristocracy tK*" 
as absolute, for to him tho government of a cmlised Bociety 
was the expression of tho superiority of Bomo men over others , 
oven his ideal commonwealth is tho rule of a small body of 
equal citizens over a great mass of unenfranchised persons 
To tho Itoman Jurists pohtical authority resides in tho com 
munity, and it is only from it that it can bo received 

There is another aspect of tho pohtical theory of tho ancient 
world, not only of tho Christian writers, but just as much 
of Plato and Aristotle, which tho mcdia:\al and modem world 
inherited, and that is tho nrinemlo of tho moral nunxise and^ 
function oT the State — — — . 

The’<IcScnpttorrof tho nature of the State by Cicero in tho 
• De Bepubhea ’ is well known Pcs publica, res populi, 
populus autem non omnis homioum coctus quoqno modo 
congregatos, sod coetus mnltitodiois mis eoDseoBn et ntilitatis 
commtmione sociatus " > St Angustine says that Cicero 
meant that the State cannot exist with out jnstice . that 
where there is no justice there catT b e n cT" jus,’ and thereforo 
no real “people”, that when the Govemnient, whether a 
tyranny, ohgarchy, or democracy, was unjust, there was no 
‘ respubhea at all This conception of the State is contmn 
ally referred to by the writers of the Middle Ages, and it is 
combined with the sharp distinction which St Isidore of 
Seville made between the king and the tyrant * 

In all this the post Aristotelian pohtical theory was carry- 
mg on the Aristotelian pnnaple that it is the association of 
beings who have the sense of the just and nnjnst which makes 
both the family and tho State,* and the related principle that 
th e only tme form s of go vemnaent are t hose which 
the comm on goo'g~ofthu 'fflTole commu mty, w hUe those which 
pursue the pnvate interest Of tfiO rSer are^perverted forms * 

» Cicero De Repubbea, i 23 • Amtotle PoUtiM i 2. 

* St Aogustme X>e Cir Dei xis 21 * Id (d lu 6 

St Indore of Sevilla Etym ix S 
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The Christian irriters express this principle -when they say 
that government fs a divine Institation, as, for instance, St 
Pan], in the words, “ Let every soul be subject to the higher 
powers, for there is no power Lot of God, and the powers 
that be are ordained of God.” This is the accepted principle 
of the nature of tho State and its authority in all mediffival 
writers. The notion that Hildebrand or any other intended 
to dispute it is merely a misconception, as wo have shown in 
detail,* daa to the failure to understand the significance of 
that contrast between tho natural and the conventional with 
which we have dealt. 

It is true that this principle was sometimes misunderstood, 
and that it was perverted into the absurd doctrine that the 
king was in such a sense the representative of God that he 
could not bo resisted even if bis rule were evil and unjust. 
Ihls perversion, for wbicb Gregory the Great was mainly 
responsible, was, however, little regarded in the Middle Ages. 
Its importance belongs to that period in the centuries from 
the sixteenth to the eighteentb when the constitutional 
principles of the Middle Ages were for the time neglected, 
and we do not therefore seed to coneem ourselves greatly 
with it. It was an idea derived from some Bemitic traditions 
of the Old Testament.* 

The real meaning of Bt Paul is clear to any one who will 
be at pains to look at tbe way in which he develops the prin- 
ciple which be has set out. For he not only says that the 
powers that be are ordained by God, but explains the mean- 
ing of this eaymg. “ Bulers are not a terror to the good work, 
but to the onl,” and ** He is a minister of God to thee for 
good.” St Paul is putting into the terms of religion tbe 

principle that the State with its authority is a ilifino 

ttion, b ecause i U uumose or function is the mfllnta nnncf i of- 
nghtfiOUSiLess nr justice. And this is the sense in which he 
was normally understood both by the Christian Fathers and 
by the pohtical thinkers of the Middle Ages. St Irenaius, in 
a passage which has been too often overlooked, especially 
by those who overstate the influence of St Augustine, explains 
‘Cl voJ. iu , part Ji , chap. S * Cf. rol. i . eh»p. 13 
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the onpin ind the purpose of goAcnnncnt a* bomp indeed a 
consequence of the sinful mturo of nian, but as, al'o, a 
remedy which God Ins established for min s sin lie has 
set men over each other tint by this means they miglit be 
compelled to some meisuro of righteous and just dealing ‘ 
St Thomas Aquinas, m the middle of the thirteenth century, 
maintains that «fvlii»nn i<i ^ ip ^'-tal sio, but the resist 

ance to an unjust and tyrannical is 'n ot sediti^* 

J!liri.<tnn doctrine of the dirine ongmotni imtufoof 
govern ment was therefore, prope r ly s^caLing, a statement 
u ^erTlin terms of religio n that the end of government was 
Amoral one — that is, tho tn.iititeQaDCo of justice 


So far, then, tho pohtical ideas which camo down from 
tho ancient world to the rnediasval, while they were accepted 
bj the Christian writers, and expressed by them m terms 
oppropnatoto CUnstun theology, were not specifically Clmstian 
or greatly modified by Clmstianity 
There is, however, one important prmciplo of the nature 
of human society of which this cannot bo said, one great 
principle and problem of tho modhcval and modem world, 
which took its form from Cbnslun principles This is 
the princiole which lies behind tbo great problem of the 
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' ti qn to tho general principles of bpman life and it s organisa- 
tion, no developme nt m history is more signilicant than tuln 
poi tbe in denendencc ot the nitntpal life and its organisation. 

\ \>iien we consider tbe question carefuUj, it is evident that 


what we are dealing with is intrinsically t be result- nt thati- 
developed sense of the lodividnal human personahty^jiLsiuch- 
jenT 
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(lifllcult , wliat wo are lOQCcmod with i s the Bonso of the 
imUpoDtlonco of th e spiritual and tnonl ITTc from tlio con trol 
of the politual jutliorii) j The new attitiido is nirniirably 
represented in the vords whioh the writer of the Acts of the 
Apostles attributes to Peter and John when they were brought 
before the Jewish authorities, and were forbidden to teach 
m the name of Jesus, Wlicther it bo n„ht m the sight of 
God to hearken unto you rather than unto God, judge yo ” 
(Acts i\ 19) 

The relation of the Christians to tho Poman Empire during 
tho first three centuries wis a practical exemplification of 
tho significance of tho new principle They recognised, indeed, 
with Bt Clement of Pome, that it was from God tint the 
rulers of tho world had received their authority, and that it 
was in tho pamo of God tint they should submit to them,* 
but they could not, and would not, obey them in matters of 
religion and conscience It was this claim which Constantino 
rccognned in the Edict of Milan, when he proclaimed that 
not only the Chnstnns but all other men should have the 
Tight to follow whatever religion they preferred • It is no 
doubt true that this recognition did not last, tho IThco 
dosian Code shows that m less than a hundred years tho 
Christian religion bad not only become tho official religion 
of tho empire, but that, with the exception of Jndaism, it 
wns the only rchgion that was tolerated We cannot, however, 
disenss tho reasons for this failuro From tho point of view of 
the practical politicians it may havo appeared that tho diverg 
ences of religion menaced the umty of the empire , from the 
point of view of the histonan of civihsation it may seem 
that the group system was stiU too strong, and that the world 
bad to wait many hundred jears before the sense of the 
individual and personal responsibihty was sufficiently developed 
to compel its recognition 

Whatever the reason may have been, and however great 
was the spintnal and moral failure of the representatives of 

* 6t Clement Ep stle to the Ceno Ds Mort bus Persecutonim 4S and 

thisns 61 Eusebius Histona Eccles ostica. x 8 

* Cl Edict o( Milan m Lectsnt us 
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the Christian Church, who il they did not directly catLse, at 
least acquiesced in and justified, the action of the Iloman 
Empire, it must not be supposed that the assertion of the 
independence of the spinlnal life had entirely disappeared. 
It had assumed a new form, for the spiritual life was embodied 
in the Chnstian Chnrch, and the Church recognised no spiritual 
authority in the State. 

It IS possible to find some traces of uncertainty, some 
examples of a wavering and undecided attitude in the writ- 
ings of the Western Fathers,’ but in the main their attitude 
was clear and uncompromising, nod is best represented by 
St Ambrose. He was clear that there were rights of the 
'TEurch which were sacred and inviolable, that the Church 
had ita own jurisdiction, to which all Christian men, whatever 
their rank, were subject, and that the jurisdiction of the 
State did not extend over any strictly ecclesiastical matters.^ 
To the Western Church it was in the main clear that there 
were two great authorities in the world, not one, that the 
Spiritual Power was in its own sphere independent of the 
Temporal, while it did not doubt that the Temporal Power 
was also independent and supreme in its sphere. 

This 18 the pnodple which is fonuaUy stated is the letters 
and treatises of Pope Gelasius I. m the latter part of the fifth 
century. Before the coming of Christ he admits that there 
were some who were both kings and priests, and the true 
and perfect king and priest was Christ Himself j but Christ, 
seeing the weakness of boman nature, separated the two 
offices, and gave to each its own peculiar function and duties. 
Thus the Christian emperor needs the pnest for the attain- 
ment of eternal life, and the priest depends upon the govern- 
ment of the emperor in temporal matters. There are, then, 
two authonties by which chiefly the world is ruled, the sacred 
authority of the pontiffs and the royal power. The burden laid 
upon the priest is the heavier, for he will have to give account 
in the judgment even for kings, but the authority. of the 
emperor is deriied from the divme order, and the rulers of 
• Cf. vol. i , p. 178. • Cf. vol. I , pp. J80 184. 
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rclifnon obey bis HtiB, while ho mast obey the spintu'il 
rulers ‘ 

This conception of the two nntonomons outhonties existing 
in linmin society, each Bupremo, each obeilient, is tho prin 
oplo of society which the I others handed down to tho ^fiddle 
Ages, not any conception of » unity founded upon tho supre 
nney of one or other of tho powers And, as wo have cndcav 
oured to show, tills conception sng never reolly lost For 
tho modiaisal system did actnally nlwayg tend to tim dnalLgp i, 
an d not to tho idea of onity as has Iteen son ieltnies juggeste d 
'll 18 no doubt tnio that tho working out of this dualist prm 
ciplo proved to bo surrounded with difficulties, and raised 
probletnB which are probably Btill in theory insolublo , and 
m tlic conflieta of Cliurch and State, of papacy and empire, 
from tho clo%cnth to tho thirteenth centuries, some claimed 
that tho Cliurch waR Buprcroc But tho cbtm was not ad 
mittcd or mado good, and with tho death of Bonifaco Vin it 
fell to tho ground 

In the modem world it may soroctimcs seem as though 
tligTcmporal I ^or_h.ad estabhahed_ its Eupremaev, but th is 
18 ODTr~air 1 lTast^ . and, indeed, with tbo recovery of tho 
sense of the rights of tbo individual personality during the 
last four hundred years, tho claim to suprcroacy has bccomo 
impossible, for tho truth » that the prmciplo of tho indcpcnd 
enco of tho Ch urch is on ly nnv Hi p tTem>tn<I for freedom 

of dift indiviannil ^raQnality It may DO doubt bo Said, and 
tfilbmuch truth, that tbo Church became m tho Middle Ages 
tbo most dangerous and resolute enemy of this freedom, that 
it often tended to limit and hinder tbo development especially 
of intellectual freedom, and yet it remams truo that m its 
claim that tho spiritual and moral lifo aro and must be in 
dependent of the pohtical orgamsatiou of society, it did m 
its own way preserve tbo very principle which it seemed to 
attack 


Such, then, are the most important pohtical ideas which 

> Ct TOl i p 190 
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the Jliddlc Ages inherited from the ancient world, but it will 
be observed that, with the exception o f the principle tbat_ 
the end or purpose of ttiA-Stat4» Jg the moral en d of the estab - 
~ Trsh^eDt of juatlceTth ese principles are derived, not from the 
gre^ political th^eory of Plato and Aristotle, but from the 
post'Anstotehan philosophy and literature. The political 
theory of the Middle Ages is not Aristotelian. It was not till 
the middle of the thirteenth century that 8t Thomas Aquinas 
recovered the political theory of Aristotle, and it is probably 
true to say that even bis great inducnco and antbority was 
not powerful enough to prodoco any great and permanent 
change, fit was not till the latter T>art of 
ccntniy that the Aristotelian fnAHo_of political thco^ waj I “ 
really recovered, and became, as It then did, tne dornmaot j 
[pIlueacTinTooilcrD political ibougl^ ‘ 
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THE cmrr PiirsciTLFs of thf political 
■ niEOR\ OF THE WDDLF AOES 

TiiE principal foundation u[ton which mcdwival political thcorv 
WU5 built was tho pnnciplo of the suprcm icy of Jaw — law, 
which 13 tho expression of that which tlio community actnow 
ledges ns just, law which is the expression of the life of the 
community There is rothmg more characteristic of tho 
SDddle Ages than tho absence of any theory of sorercignty, 
as this conception lias been sometimes current during the last 
three centuries Tho king or ruler of tho SDddlo Ages was 
conceived of, not as the master, but as tho servant of law, 
tho notion of an absolute king was not modiaival but grew up 
during tbe period of the docliDC of tho pohtical cmb'ation of 
the lliddlo Ages How it grew up m the Continental 
coimtnca we hope to consider in another volume As we 
have indicated m this volume, up to the end of tho thir 
to nth century the conception of a king or ruler who is above 
the law was represented only by one or two msigniOcant or 
actdemic writers and junsts, and had no rekation to the 
ac ual conditions of pobtical society 
It must, however, aI«o bo observed that if there was no 
absolute king there was also no absolute community For 
the law, which was the supremo authority m the medieval 
State, was not conceived of primarily as expressing the de 
liberate or conscious will of tho comraumty It was, properly 
speaking, nothing but the custom of the commnmty, a habit 
of action which was the ^pre^on or form of the life of the 
commnmty And even when we can see m the nmth century, 
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or in the course of the twelfth and thirteenth centuries, under 
the influence especially of the revived study of the Eoman 
jurisprudence, the beginnings of the conception of law as 
expressing the will of the commonity, this will was still con- 
ceived of as strictly restrained and limited by a law which 
was greater than that of any commimity — that is, b y th e 
natural law, the law which was the expression br'emSodiment 
' of the ^nci^e ol fcasou-aud justice^ — - 

~Sil~ttrtSpwe think, is clear from the ninth century, when 
we can see the b^innings of formal political theory, to the 
great legal and philosophical writers of the latter part of the 
thirteenth. The political writers of the ninth century like 
ILncinar of Eheims, Jonas of Orleans, and Scdulins Scotus 
are never weary of saying that t he fnnetion of the kin g is 
to m aintain th at-, a king wto does uot do that 18 no 

'■SEg'Sot a tyrant, nnjnxt iring ia n o better than.a wild 
beast. ^T be only true antbority is a just anthorify, or, as we 
"might "say, justice is the end or purpose of the State. And 
again, the king is not above tbe law ; rather it is the nature 
of his office to maintain it, and he is bonnd by it as are all 
the people, for laws, so far as they are made, are made not 
by the king alone, bat, as Hmcmar says, “ Generali consensu 
fidelium suum.*' This is the real significance of the words of 
the ‘ Edictum Pistense ’ of 8d4, “ Quoniam lex consensu populi 
et constitutione regis fit.” * 

We have here, then, a very important resemblance and 
difference between tbe principles of the 21iddle Ages and 
those of tie Eoman world. An important resemblance, for 
the purpose and end of political authority is a moral end, 
the maintenance of justice ; but also an equally important 
difference, for the law, which is the form or method of justice, 
is conceived of not as something which is made by the ruler, 
but as resting upon the agreement of the whole community. 
The constitutional theory of the Boman Empire, no doubt, 
as we have seen, looked upon Oie authority of the emperor 
as given to him by the community, a delegation of the 
authonty of tbe community } but, in fact, the Boman emperor 
' Ct vd I , disrs IS and 19 
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became tho Jofpslator Justinian, indeed, upcaks of him as the 
Bolo legislator ‘ The historical importance of this differenco 
can Inrdlj bo overstated Jn a verj rod fe n£n-ge_P llght 
say that it was Ibis, to gether vcith the principle of eguahlY, 
vrWc h inor^ tlTTh any^ other has really distingu ished — tha 
~f^Titicn1 rivilit.ilinn nf the mod em \yp rt<t-frnm r>f 

aiiticurdhriiej'au-dTh »r alTtho otJietxlianictcmUt principlos 
'oTmodern^cinhsalion. jire. iiUinutdy_ilcnv ed from it .4 The 
Tendency of the Continental countries of Knrope m tho seven- 
teenth and eighteenth centimes to eonceno of the king as 
being over tho law and tho sole sooreo of law, whatever may 
have been its historical origin and espimation, was nothing 
but a relapse into a less developed conception of the pohtical 
order 

Wo must consider tho meaning and form of this resemblance 
and diflorcnco a httlo more clo«ely The conception that the 
end and purpose of tho political order is tho maintenanco of 
a moral order is treated by mcib'cval jurists in tho mam 
nnder tha terms.of t>ie reLati on of tbc State to tho ultimate 
prmciplo of jiistj co, sometimes nnder tho tenns of its relation 

Of tho first wo find an excellent eiample in the works of 
tho groat jurists of Bologna They aro agreed that jusr - 
that u, the whole system of law — is derived from j nstitia 
it flows from it, as a stream from its sonrce Justitia is the 
co nstant will or hahit nf niind w hich desires to render to every 
nun what_j s-4»s-<luer^or as that which gives expression 
to the principle of aequitas Acquitas they de'cnhe m terms 
which come to then nltimatcly from Cicero as “ rernm 
convementia quaj in paribus casibns pana jura desiderat,” 
and they conceive of tho prmciple of aequitas as residing in 
God Himself, for “ God is acquitas ” Law to the Bologna 
Civilian IS the expression of justice — that is, of something 
which belongs to the divine nature itself , it does not represent 
tho mere convenience or will of any person or persons * 

The Bologna Jurists also deal with the relation of law to 
the moral order under the terms of its relation to the natural 

•"Con-mi^ * Cf vol u ■ pan chape 1 and 2 
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law,* but that is more strictlj the characteristic of the 
Canonists. Natural law, says Gratian, is divine law, and all 
laws which are contrary to this are anil and void,* and this 
is the judgment of all the Jimsts, both Civilian and Canonist. 
We have seen in an earlier chapter of this volume that St 
Thomas Aquinas, in his careful analysis of the nature of law, 
defines natural law as that part of the eternal law of God — 
which is apprehended hy man’s reason, and he affirms that 
human law must he conformed to this.* 

We have distmguiahed the terms of justice and natural 
law under which the mediaeval writers conceive of the limita- 
tion of the authonty of the law of the State, but for our present 
purpose their sigmficance is the same. Political authority 
in their judgment was not, never could bo, absolute, because 
it IS always hmited by principles which are even more sacred 
than itself, the principles of the divine reason and moral 
order. Human law is the expression of these, or deals with 
matters which are indifferent. 

This may seem to some a matter of little practical import- 
ance, but we venture to think that this would be a very 
hasty and imcoBsidered opinion. To medieval political 
wnters certamly It did not seem to be so, for to them it was 
the first test of fl legitimate or illegitimate government ; and 
it was the foxmdation of their principle of the supremacy of 
law. The law is supreme because it is just and so far as it is 
just, and all other authority is subject to the law. This is 
the foundation of the principle which we may here call the 
“ Eule of Law.” We have dealt with the matter very fully,* 
and cannot here repeat what we haTO said in detail, hut we 
may recall to ourselves some of the most noteworthy sayings 
of John of Sahsbury and of Bracton, as represeutiog in the 
most significant terms the common judgment of medijeval 
thinkers and jurists. 

The difference, says John of Salisbury, between the prince 

‘ Cf. vol part 1 , chap. 3, • Uua vol , part i , ebap 4. 

* Gratias. * Decretum.' D 1 and 9 « Cf. eapecialjy toI. ji , part i , ebaps. 

Cf. vol u , part u , chape. 2 and S 3 sod 4 ; part u , chap. 5 •, vol. iii , 

• St Thooiaa Aqvunaa, • Simimm part i , chap 2 ; part u., chap 6 
Theol.’ 1, 2, 61, 2; 2, 2, SI, 2 Cf. 



CHAP ir.) 


cniEt miNcuu-s 


4G1 


nnd the tynnt, lies abo\o ull m tins, tint the pnnee obejs 
the Hxr, and pororns his people according to the bw, while 
the tj-iant rules by violence and destroys the hw, and the 
law which the prince obeys docs not represent the arbitrary 
will either ot himself or of the rommunitv, for it is subordinate 
to the law of God, whose justice is eternal, and who'c law is 
‘ aequitas ’ * The authoritv of tho hinp, savs Rracton, is 
the authority of law (or ripht) not of wronp the Ling is the 
vicar of God the eternal Ling when he does justice, but he is 
tho servant of tho dc\il when he do<s wrong, and, therefore, 
the Ling is under tho Law as well as under God , there is no 
Lang where there is no Iiw * 

It will bo ob'cr^xd that tl»e principle of the practical jnnst 
coinudcs exactly with tho principle of tho philosopher, 
for tt was not iticrelv an abstract principle , it was the 
foundation of that legal and eoDstitutional system of the 
Middlo Ages which provided that for every violation of 
tho law, even by the overlord or Ling, there was a legal 
remedj The whole system ol feudalism aa a lorro of pobtical 
authority was based uiKin tho pnociplo that tho lord, even 
if he were Ling, was subject to the legal authority of tho 
feudal court, whoso function it was to declare and enforce 
tho laws which regulated the mutual obligations of lord and 
vassal This i s the doctrine which is 

the^ feiiil at law hnoL«J. j It in no donbt trnn tbiit m tho later 
‘tbirtMnth century it began to be felt that the qncstion of the 
procedure agamst the Lmg involved dilTicultics which had not 
been folly recogni«ed , but even then Bracton, while be is 
clear that the ordinary process of law cannot be used against 
the Ling or other person who has no superior except God, 
admits that some at least would say that the ca«e would 
be dealt with by the “ TTniversitas Begni ” and the baronage 
in the Court * 

The principle that the end or purpose of the State is justice, 

1 John of Salisbury ir 1 and 9 • Cf especially vol la^ part chap. 

Tni 17 IV J 4 

• Bracton. Da Legibus,* in 99 3 * Cf vol u« part i , chap. 4 
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and that law is the embodimeDt of jnstice, is carried on in 
the Middle Ages from the ancient world, hat the derelopment 
of this into the raediaival principle that the king himself was 
subject to law and to the conrt which administered the law 
goes beyond at least the exphcit forms of Homan bw. When 
we turn to the question of the origin or source of bw, we 
certamly find a great and significant difference. 

It 18 no doubt true that the ultimate source of bw was 
even under the empire held to be the custom or will of the 
Homan people, but its immediate source was normally the 
will and command of the emperor. This was, as we have 
said, entirely foreign to the normal conception of the Middle 
Ages. It 18 really time that historical scholars shonld recog- 
mse that to think of the medbeval king as in his own indi- 
vidual person a legisbtor is really to misunderstand the whole 
structure of mediioval life and society, and to read hack into 
it conceptions which belong to a later world. 

For the whole structure of the medhcval world was founded 
upo n custom, and it was only very slowly and imperfectly 
that the conception that b w Tepresepts the delibera ta .will 
an d purp osfl_fizea of the whole commnnity developed. , It 
may no doubt be thought that this was, in a measure at 
least, due to the fact that the mediaeval world was only slowly 
emergmg from barbarism, and that the Homan and the 
modem conception of bw represents a higher stage of civihsa- 
tion i and this is true, though it must also bo remembered 
that there is a considerable measure of illusion in the modem 
conception of bw as a command of the dehberato will. But 
this is, after all, immaterbl to our present subj’ect, for the 
fact was that to the Middle Ages bw was and remained to 
the end of the thirteenth century primarily custom ; and , 
therebre^^to_^inl>-A>£.llieJnedia5£al-kmg-as-aJegi6lfttoF-«-to 
t^k of _bi m m tp-rrna do proper fn-tho 

act ual circumstfincea of the t imes. 

We have dealt with this matter in detail, and cannot here 
recapitulate what we have said, but we recall a few of the 
more important statements of the principle. Bracton cbims 
•A -lA a. ^oilicji aswlIrtnrtJfc tfi ■Sn^cnxh ‘I’lnfi, i^iffre 'in iffuer 
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countries men u«e<l written hws, in rnphnd unwritten hw 
nnd custom jiroviiled , it would seom iirob-iblo tint Ilracton 
tbought of other countries ns boini* govemeil by tbo Itom'in 
Hw Certainly Uncton s suggestion nbout other countries 
was curiously inaccurate for Keauimnoir hys down the saino 
principlo of tho nutlionty of custom — all pleas, ho says, aro 
determined nceording to custom It is pLiin also tint ^Mfonso 
of CnstUo find Leon in tbo Bicto Partidas recognises that 
custom has naturally tho force of Hw, and th it it could 
still maho tho wntten Hw \oid * 

In this matter tho gcneril principle of medieval society 
was reinforced by tho Canonists, indeed, it was Grattan 
who stated the principle that all human Hw w as, properly 
speaking, nothi ng but ensto m. in tho broagest terms Tlio_ 
human things— by n ataraUaK. 

•“ar ^ hy custom A nd ho also maintains tha t no scrittcn Hw^ 
had any authontj unless It was conOnned by tho custom of 
thoso who were concerned * 

Tho Itomau Jurists also had held that tho custom of tho 
Roman people at least once bad made and un madoJaw. and 
Gratian s statement is denred from that fifth book of St 
Isidore s ‘ Etymologies ’ which has been thought to represent 
some manual of Roman law, and wo shall presently bare 
occasion to deal with tho conception of tho authority of custom 
as treated by tho Rologna Cmhans For tho moment wo are 
only concerned to make it clear that tho foundation of tho 
mediaival conception of authority, as embodied in law, was 
the custom of tho people 

This, however, is only a part of what we liavo to observe 
For it 18 true that wo can also seo tho appearance, first, m 
tho nmth century, and then again in tho twelfth and thir 
tcenth, of tho conception of law as expressing some dehbento 
purpose or mtention, and as takmg tho definite form of a com 
mand It is hero, as we bavo Been,* that we can trace tho 
first beginnings, for tho modern , world, of tho c onceptio n nf — » 
sovereignty — that is, of an authority behind the low, an 

• Cf espec ally vol \ part i * Cf vol part u chaps 2 and 8 

chap 3 and th * vol part i chap S • W p 50 acq 
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aathority which can deliberatdy make and unmake law. But 
here again we must make no mistake ; the authoritj_is-ixdt 
the kmg, not, at l east, the king alone, but the commun ity. 

-^6 Konian law, indeed, recognised frankly and explicitly 
that the ultimate source of the authority of law was the 
Homan people. “ Lex est quod populus jubct atquo con* 
stitmt,” but the Homan people had committed this legislative 
authority to the emperor, and Justinian could speak of him- 
self as the sole legislator.* 

There is really no ambiguity or uncertainty about the 
mediaeval position ; if, and so far as, the law is made, it is 
made by the authority of the whole community in all its 
parts — the king, the great or wise men, and the whole people. 
The famous phrase of the ‘ Hdictoin Pistense ’ in the ninth 
century, '* Quoniam lex consensu populi et constitutiono regis 
fit,” or that of Edward I. in the thirteenth century, “ Quod 
oiQoes tangit oh omnibus approbetnr,” were not merely 
rhetorical phrases, but did really represent the principles of 
the pohtical society of the Middle Ages. Again we cannot 
recapitulate our detailed discussiou of this question. We can 
only refer any one who is still m doubt to the earlier Tolnmes.* 

Whether we consider the actual methods of legislation or 
the pnnciples laid down by the feudal jurists, our conclusion 
is the same. In the Empire, in England, in France, in Spain, 
law was made, so far as it was made at all, by the king, but 
with the advice and approval of the community. It is, of 
course, true that until the development of the representative 
system in the twelfth century in Spain, and in the thirteenth 
century in England, there was no normal and direct method 
of consulting the community ; but it is exactly this which 
gives its importance to the principle to which we have already 
referred, that however laws were made, they required to be 
confirmed by the custom of those who were concerned. The 
custom of the commumty, which bad once been the only 
source of law, continued to "be necessary for its validity. 

• Cf. vol I , chap 6. 0 and 8. This vol., part > , ehapa 

* Cf. ecpeciatip vol. {., chap. 19 ; 6 nail 8. 

vol 111 , part 1 , chap. 3 ; part ii , chap* 
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If we turn from the conBtitntioDa! formi anil practice to 
the feudal junsta, wo find the Pime principles Bntton s 
words represent this m the elurcst wij , the lav, is tint 
which IS made with the coun«cl and consent of the iiu{;__ 
nates.” the rommnn Tpproctl of the c ommo nwp-iltli. . m il the 
nnthontv of tlio king,* ^ d Alfon«o of Castile and Leon bjs 
down almost the eainc doctrine when ho says that Fucro 
IS made with the counsel of good and prudent men, with the 
will of the lord, and the appronl of those who are subject 
to them * 

It 13 true that in the twelfth and thirteenth centimes we 
can trace the appearance of a new influence upon the con 
coption of legislation- — that is, the influence of the revned 
stndy of the Homan bw m the (treat school of Bologna Ilerc 
the mediasral Cualians found a conception of lcgi->btion which 
was IQ some respects fondamentally different from that which 
was represented in the constitotional systems of the Middle 
Ages The great jurists of the ‘ Digest were indeed clear 
that the ultimate legislative antbonty was the Boman people, 
but the Homan people had transferred to the emperor their 
legislatne authority and function “Quod pnncipi pbcuit 
logis habet Tigorem,” tflpian said,’ and his doctrine is that 
of all the Homan Jurists, and the mcdiaival Civilians recog- 
nised this The} did not, indeed, fo^ct, as may sometimes 
have been done bter, that Ulpian added, “ Utpoto cum logo 
regia quie dc irapcno enim bta cst, populus ci et in emn 
omne snum iraperium ct poteofatcro conferat The niediaival 
Civilians understood as clearly as the Homan Jurists that 
the “people’ was the only ultimate source of authority, 
but they were aUo in contact with a conception of the 
legisbtive process which was, as we have jnst said, greatly 
different from that of the tnedueval constitutions It is not 
very easy to determine what exactly they thought about the 
relation of these pnnaples to the existing circumstances 
The mediaval empire was to them contmuons with the ancient 
empire, and in their theory should have possessed and exer- 

* Br»cton 'DeLegibus’I 1,2. •‘Digesf’i t t 

• * S et© Partidas ’ i 2, fl 

VOL V 3 O 
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cised the eaino poircr, and yet obviously enoiiglj it did not 
do 60. It was perhaps the divergence between the theory 
and the fact that led 6omo of the Civilians to find in one of 
the sections of tho fourteenth title of the Code of Justinian 
tho normal form under which the emperor should exercise 
his authority. In the eighth section Theodosius and Valen- 
tinian had laid down the form under which new laws were 
to ho issued, including tho consultation and consent of tho 
Senate. The author of tho ‘Summa Trcccnsls ' (Irnerius 
himself, in tho judgment of Fitting), Roger, and Azo agreo 
in maintaining that this was the proper form of imperial 
legislation, and it is possible that they found in this an 
approximation to tho actual practice of the Middle Ages.* 

It is aiso possible that it was this div'crgcueo between Hie 
principles of tho ancient Roman law and the actual constitu* 
tional conditions of their own time which led some of the 
Bologna Ginhans, and especially Azo, Ilugollnus, and Odo* 
fndus to assert that, when it was said that tho Roman people 
traus/erred their authority to tho om2>cror, this did not mean 
that they had parted with it In such a sense that they could 
not resume it. Hugolious was spccialiy emphatic about this ; 
the Roman people had given its power to the emperor, but it 
still retained it. It had created tho emperor its “ procurator 
ad hoc ”• — that is, for the purpose of legislation.* 

Other Cmhans like Bulgarus and John Bassian, while they 
do not seem to have spoken as explicitly as Azo or Ilugolinus, 
at least maintained that the general custom of the people 
had still the power to abrogato law, and that even tho 
custom of a particular city would do this, so far as that city 
was concerned. There was, indeed, obviously a sharp differ- 
ence of opinion upon this question among the Bologna Civilians, 
for Imcrius, Roger, and Rlacontinus maintained that the 
Roman people having tranferred their authority to the 
emperor, their custom bad ceased to have legislative power.* 
The jQfluenco of this new conception of the delegation of 
legislative authority from the community to the ruler cannot 

> a voJ « , PP 87 70 » ct. ToJ. <1 . pp. 61 63 

» Cf vol u . pp. 63 67. 
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inilcM Im) tncM In tho constitationnl forms nnd methods of 
the thirteenth century, but Jt Iinl some intlucncc ujon certain 
of the srriters on politics In the twelfth century, the wTitcr 
whom wo know as Glanxill” wis as\ iro of tho words of 
Ulpnn, but liO define»| -*» * «> 

with tho cons ent of th e— I^of.*re«. and the autliority of tho 
p'nnce * 

John of Sah'barj was abo aw ire of tho fimok that what 
tho pnnee pleased hid tho power of hiw, but lio is mainly 
concerned to pu ird a?-UD8t i misaj»prehen‘ion of this ^^^lat 
18 the use, be says, of talking about tho will of the pnneo in 
public matters, when he can wall nothing but what law and 
aeqmtas and the common good requires * 

In tho thirteenth century 8t Tliomas Aqninas was csadcntly 
familiar wath the conception that the legishtivo function 
niiplit be discharged either by the community ns a whole 
or by one person, who m his own words, ‘ curam populi 
habet ct oius personam gent ” Curiously ho docs not any 
whore, so far as we Iiavo seen, directly refer to tlio Koman 
law as the source of tho conception of the one pcr«on who 
acts for the community, but il can hardly bo doubted that it 
was from tho Roman law that ho domed it He recognised 
two possible cases, the one where the people was free, and 
could make laws for itself, the other where the laws are made 
by a supenor lie hiroscif prefers the mixed constitution, 
m which laws were made by the “mojores natu siniul cum 
plebibus ” • 

At the end of tho century, Ptolemy of Lucca and Egidms 
Colonna recognise two possible forms of government, tho 
“ regimen politicura " and tho “ domimam regale ” (or ‘ regi- 
men regale ’ ) The first is that when the country is go^ cmed 
by laws which it makes itself, the second when it is ruled by 
laws which are in the prince’s own heart, and which he makes 
himself Ptolemy enumerates the respective advantages of 
each, but gives no dogmatic preference of bis own Egidius 

> GlanviU, Da Laudibus, !▼ Z 

Tol lu p 138 • Cr p 10 

•John of Salisbury, ‘Poliemticus,* 
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recogiuses both as leg2timate, but he definitely gires his prefer- 
ence to the latter — ^that is, to the form of government where 
the prince rules “ eecundum aibitrium ct secundnm leges quas 
ipse instituit.” * It is again noticeable that neither Ptolemy 
nor Egidius relates liis conception of the legislative authority 
of the prince to the Roman law, but again it can hardly be 
doubted that this was its sonrce. 

We venture, therefore, to say that while the conception 
of a law-making power became important in the thirteenth 
century, and was, indeed, tho first form in the modem world 
of the conception of the sovereign power behind the law, this 
sovereignty in the practice and in the normal constitutional 
theory of the thirteenth, century belonged to the whole com- 
TOunity. The first appearance of^ the conception that the 
prince was the legislator, was due to the revived study of the 
Roman law, but it reroained till tbe end of the thirteenth 
century merely academic, and bad no effect upon the con- 
stitutional practice of incdneval societies, and very little on 
pohtical theory. 

The true character of the medtevaJ conception of govem- 
ment only becomes clearer when we turn from the considera- 
tion of tbe supreme autbonty of tbe law, and inquire what 
then was the sonree and Qatore of tbe authority of the prince 
or ruler. It is tbe law, said Bracton, that makes the king,® 
and these words are very characteristic of tbe mode of thought 
of the Bliddio Ages. The doctrine of an indefeasible divine 
right of any individual person to the throne may have been 
alleged in the seventeenth century, but it was not accepted 
in the Middle Ages. The medisvat conception was much more 
compheated ; the action of the divine Providence, the custom 
of hereditary succession, tbe election by the great men and the 
people, all these were elements in it. But the one element 
which IS normally present was that of the election or recogni- 
tion by the commumty. The distinction between tbe elective 
and the hereditary method of succesrion finds recognition in 
many writers, and sometimes at least it was sn^ated. that 

* G. pp. 72 7S. » Bracton, ‘D© Legibus.' i 8, 6. 
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tho'c Tfho lip’il by hombtan Mirct«^ion iniKbt chim to po««c«s 
a pTc-\tcr authnntj ‘ In the rmpin ihc tlc<,u\i principle 
Cn'illj triunipbnl, while in Hit other ruroiH'-in focictic^ the 
cuitotn of hcrixIitTry ruccc^aion within one fimilv cme to 
bo rocojni'oil as normil. but this dul not inc-in tint a 
cliimnnt would bo r«‘o;jnt*od c\cn if ho stood nearest in 
hereditary onler if ho were not nuit d» 1 e tn chancter an<l 
c opied) « It IS fignillcant m this connection to ob^erso that 
Lswiius tolonna, the onU ivorson who in ttic tUirtocntli centurj 
expressed a preferenco for the at»*olute monarch}, asroed 
with his contcmiwrary John of Pins, who prai'cd tlio con- 
Etitntiotnl and miscd Rovemment, in assertinp that tho 
authority of the ruler was dcnve<l from the consent of the 
people * 

The moditivnl principle with repard to the relation of the 
.authority o! tho prince to that of the community is, liowcrer, 
more clearly indicated when wo ob«erae tint there is little, if 
any, hesitation among the writers of the Middle Apes os to 
I tho power of tho community to deppso t he ruler who misused 
j hia authontN.i Even Egigms Coiomu", m nis work on iho~ 

roaioiiiuon 01 the papal throne by Celestinc, recognised that 

as tho authority of the ruler was derived from the consent 

of tho people, it might bo tahen from him by tho same con- 

sent,* and St Thomas Aqumas is very clear and emphatic in 
his contention that the oeonle ore in no way bound to obey 

a ruler whoso authority is usurped or abused * 

It ma) jlioiTCVir," Do urged that after all this is only what 
in modem times wo might call the np bt of revolution, and 
that it would bo a somewhat birbarous and unciiiUNod con- 

stitutional system which could find no oilier renietly for mis 

government than the somewhat aaolcnt method of revolt and 

deposition, and that if tha t were all that moiliTval T>olitieal 
development attained to. it vmald not represent nnvthino 
vc^ valua ble 

* Cf Alfonso, ‘Eelo FartiJu,' » Paps 'it, 1 Cf p '7 

1. 8 f • Id a 

* Cf Tol I,, chop SO Tol ui,, I * Et Thomns AquinM Summn 

P 1-0 1 Tb«>l,’S.S 101 S. 

* EffidiuiCotonna, DeRemintiMioiw 
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This was not, Lowover, the real character of tlio political 
order of the Middle Ages cither in practice or in priniiplo. 
As wo have already said, the really fundamental principle of 
tho Middle Ages was the supremacy of the law and tho sub- 
ordination of tho ruler to tho law. It is here perhaps that vie 
shall find the most significant element of feudalism as a system 
of government, for there was nothing more important in the 
feudal system than the fact that tho lord, even if ho was the 
king, was answerable to the jurisdiction of the feudal court. 
For the feudal court was the guardian and administrator of 
the law. It seems to bo true that the well-kDOvm words 
which say that tho King of England was subject not only 
to God and the law, hut also to the court, were not written by 
Bracton,' but this is really immaterial. For, even though 
Bracton did not use the words, ho admits that it may be main- 
tained that if the king will not do justice ho might in the end 
be constrained to do so by tbc “ Universilas Begni ” in the 
court.* 

TTbat Is moro important is that tho principle that in cases 
of dispute between a vassal and his lord the Judgment belongs 
not to the lord but to the court is the principle of all the 
feudal law-books from the ‘ Coneuetodines Feudorum ’ and 
the Assizes of Jerusalem to Beaumanoir ; and except for 
Bracton’s assertion that tbc ordmary process of law could 
not be used against tbc king, there is no suggestion that the 
king was not bound to accept tbe judgment of the court.* 
This is tbe real significance of tho famous clause of Magna 
Carta which provided that no man could he impngoned or 
outlawed or attacked even by tbe king except by the judgment 
of his peers or the law of the land.* To read this clause, or, 
indeed, any part of Magna Carta by itself, and without rela- 
tion to the whole system of feudal law, only leads to a complete 
misunderstanding of its real ognificance. 

It is tbe same principle, only under another form, which 
is represented by the statement of the ‘ Sachsenspiegel ’ that 

• Bracton, ‘ D© L©gibu»,’ »». IS, 8. • Cf. vol ui , part i , chap. U. 

Cf. Tol HI , p. 71. • Slagna Carta. 38 

* Cf. >d. i<3.. IV. 10 . vol. lu., p. 71. 
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even the emperor has '\, judge * to whom the decision of ques 
lions liciween bin'clf and Ins va«sals must be referred , and 
this Btilcment of the Saebsensj legel is ilhistrifed for us 
in the rejxirts of the proceedings between Pudolt of Ilapsburg 
and the King of Boheinii* It would seem probable that 
the same pnntiplo lad form ins repre ented by the great 
offcial whom sso know as the Justitia in ^Vragou , nd 
we ha'e seen that under less determined forms the same 
pnntijks ippear in the record of tho mode of settlement of 
questions between the king and bis vassals m sanous parts 
of Spun * 

Tbe politieil order of tbe Middle x\ge« Ibcrcfore, was not 
only built uron. J}ic nrinciplc of tbo supremarv of tie liw, 
but bad dcsclopcd a method by wbieb this supremacy could 
bo e nforced c^cn npo »i Tins is tlio real politic il 

Tneaning of the struggle over the question of taxation Tbo 
feudal prince was legallr entitled not only to tbo % irjous 
Bcmccs of Lis va«sal3 but for certain purposes bad tbo right 
to demand Imaticial contributions But bis right was m this 
matter determined by custom and law , he bad no arbitnry 
or unhnuted rights over his vassals property, any more than 
over their persons Manv c\cn of the Bologna Civilians 
repuduitcd tbo opinion wbieh was attributed to one of tbcir 
number, ilartinus, that tbo emperor had an absolute right 
over tho property of fais subjects, and as far as we have seen 
no other writer or jurist even suggesls such a theory * 

Jhe authority of tlm pn p ce w as Uicn. in tho nobtiml Ky.gtpm, 
as well as m tho t heory of the fliddR Ages, founded u pon 
jTWTmtrj uiai cu law y u is here that we find tho founiia 
lion of t hat contractual pnoc iplo which was s ometimes 
pres^cd'gn d always im pbe d_in mgdncvat- p o l itical~thcoryj The 
"obii^^ ^s of tho j xinca and the people we rc-miitna l obb ^ 
■"tions, and these obbgations were expressed m the law 
~Tho iuetila!%al iiunikCrB were UfllS, if at all auetieti b^tho 
imhistoncil and artificia l theory of the Eoventeenth century, 

* Sacli»n. p egel, m 5* 3 Ct • Cf pp 103 110 

vol 1 p 61 • Cf vol u pp 7“ 74 th a vol 

* Cf p 106 p 101 
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of an original rontract by irjucb the corarDonweiiJth ^as 

formed, we are not here concerned with the question what 

significance, not of an historical kind, that theory may possess, 

but the concc"*^”^" a a^wwment between the mler^ 

and the subjects was familiar to them. ] As we have pointed 
out, inryOhe Toundation of all feudal relations, and was 
emphatically stated by the feudal jurists.* 

The conception was, however, as it seems to us, older and 
more deeply rooted than the developed feudalism. It appears 
to us that it can be traced to the forms of the coronation 
order as far back as the ninth eentny , jiffd'it survives m th^ 
'^"Eirg hsh coron^ion order of to-day- For while the subj'ects 
sweaf ^ ob e y t be-princgril t^priDce swears to admmis terAhe 

Jaw.^ The sharp and* drastic tema m which this principle 

was stated by Manegold of Iiautenbach * may be abnormal, 
but the principle was normal; the prince held his authority 
on the understanding that be fulfilled his obh'gntions. The 
prince who persistently violated them forfeited all claim to 
his position, and might properly be deposed. This is the 
constitutional principle not only of Manegold, but of St 
Thomas Aquinas,* and the history of the Middle Ages illus* 
fftrtes-safliWBttf' clearly that it w in nnt ri mrnilT olTrtrrrt^’ 
finagiphr 

It may, however, be said again that these principles and 
practices represent a somewhat undeveloped and even bar- 
barous condition of society, and that would no doubt be true 
if they stood alone, if the Middle Ages had not advanced any 
further. This was, however, not the case; on the contrary, 
it IS clear that we can see both in fact and in theory the 
development of a s ystem of a n"‘^''rj 2^stitutj pnal 

method of government»^t Thomas Aquinas will furm«h us 
^^itJFtlie best exam^ of this theory. In the same passage 
which we have just cited, he sets ont the general principle 
that It would be well that the authority of the king shonld 

• Cf vol m , part i , chap 4. • Kt Tbomaa Aqiuaaa, • Do Rog. 

• Cf. •vol. 1 ., p 214, and chap 20 Frau,* i. «. Cf. p 96 

• Cf vol 111 , part ii.| chap, 6. 
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l)e go tempered tbit he could not easily ibu'c it, ind m tbo 
bummi Theolosici ho expresses his own profereucc for i 
form of goTomment in which aotbontv ghould be shared by 
the king with others who elionld reprc®ent the community * 
His opinion is restated by Jolin of Pans * Dow far either 
St Thomas or John of Pins were iware of the actual tend 
cneios of the constitutional development of the twelfth and 
thirteenth cenlunes does not appear , but their theories 
correspond with the actual facts 

Wq lure in tins rolumo endeavoured to giro t summary 
account of some of the experiments by winch m the 
course Bjiccially of the Ibirtoenlh century it was attempted 
to provide for some constant and cflcctue control upon what 
wo should call tho administrative action of the Crown,* but 
tlie«c, except in so far as they anticipated tho later develop 
ment of tho principle of tbo rcsponsibihty of ministers, were 
in thcraselves abnormal and of comparatively little import 
loco It was not until tbo development of some method by 
which the communitv as a whole should be more or less eflec 
lively represented that this continuous control over the action 
of the crown could be properly created 
_It was, therefore, in tho creation of a system which conld. ) 

conceived of as rcprcieotuag the whole community that j 
the political develo pment ot tuc Miudlo Ages culmina ted, | 
and mat its political prin ciples found th eir most comrlete~ 
cxpression j^It is no doubt true tuai itTwa^ under the pressure 
of particular conditions and movements in various countries 

that the elective and representative bodies were created, but 

the principle which they embodied was the principle which 

lay behind the character of the whole pobtical civilisation of 

the Middle Ages and it is only i grave mis understanding. 
which would separate beiween tne deacioiment of the renre" 

s^tative system and thft gonrtal pobtical nnncmles ot 

r neduBval sncietc . 

\\c venture therefore to say, and we do it without hesita 

St Thoma< Aqunat Somma Begia et Papal II 
Theol I 2 105 1 * Cf pp 1"0 127 

» John of Pans Tract De Potestato 
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tion, tlm t tlio riroocr character of tho poli t ical cirilisation of 
the Mi(l(ifo”Apes is to bo found in the p^ciplo that all political 
authority, whether that of ILo law or of tho ruler, is derived 
from tho whole community, that there is no other sourco of 
political authority, and that tho ruler, whether emperor or 
king, not only held an authority which was derived from 
tho coninnmity, hut held this subject to his obedience to that 
law which was tho embodiment of the hfo and will of tho 
community, and that tho development of tho representation 
of the community in Cortes or Parhaments or States-Gencral 
was tho natural and intelligible form which that princijile 
assumed. Uow it came about that in the course of the 
succeeding centuries fhoeo rational .and intelligible jinnciples 
of pohtical society shonld have m some measure given pheo 
to tho somewhat barbarous conception of tho absolute mon- 
archy, we hope to consider in th© next volume ; but wo trust 
that wo have succeeded in making it clear that, whatever 
may have been the circumstances which explain this, to thw 
Middle A ges the conception of an absolote or arbitrary mon- 
nrciiv^TOS nrac ^flllv imk’BhML ' ' ~ 

' Tho lifo of tho Middle Ages was tnrbulent, disorderly, often 
almost anarchical, but they found tho remedy for this not in 
submission to an irrational despotism, but in tho recognition 
of the supreme aufhonty of law, a haw not external or 
mechanical, but tho expression and embodiment of tlie life 
of tho community. 
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Soto to I* 97 


Iv one plncp, indood, St Thom»a *poaWa as tlje 

jirinro \ trc not subject to Uio l«w, be cites tbe words of 
St Paul, “liaw IS uot mado for a njjbteous min,’ and tbo«e 
of Ulpun, “Princeps le^ibus solutus cst ” He crphms the 
first by sayinc th it tlio righteous arc not coerced by the 
hw, for tbej obe> it willingly, and the second by a distinction 
between the ' ns coactna ” and tho ‘ ns dircctiva ” of tlio 
law. Tbo p’hcc is not under the hw ns "coictira," for 
tho Law receives its coercivo power from the authority of 
tho prince, and ho <\uotcs the Glo«s on Psalm CO (51), “lox 
non h ibot homincm qm sua facta diiudicat ” ; but tho 
prince is under tho *• ns dircctiva of tho law, and this is 
what is meant by tho words of Tlieodosms and Valontiman, 
“I)igna vox cst,” &c. In tho judgment of God tho princo 
IS not ** Bohitus a lege *’ as far as its •* ns directiva ” is eon* 
cemed, but ho must obey it voluntarily, not under coercion. 
Tho prince is al'O above the law, inasniucb as he can change 
it if it is expedient to do so, and can dispense from it * 

If we arc to understand this passige, wo shall do well to 
ob'crao tint when St Thomas quotes Ulpian’s words he is 


* 8t Thomai Acjuiiifta, ‘ SoiDni* 
Thcolocicft,’ 1 S P6 5 • AfKwtolua 

elicit 1 dll Timoth I quml iiuto noo 
lex nosita *rgo lusti non tubjiei 
untuT lep buni\nai Practeie* 

«lunffpontii9 dicit c^nU * pnneene 
lepbue eolutua e*t •Ilige**, i 3 31* 
. Reepondeo dieendum, cpiod. 
ucut ex eupra diclK pat«t lex de •*!> 
rtitione duo hftbet pnmo qtudem, quod 
e«^TepduKiinieueruTaB.ctuum eecundo 
quod hshet vini eoactivun ■ duplinter 
erm tliquia homo potoet e«M lep 
■UDiectue Udo tnodo eicut rvsulAtun, 
repiln . AUo vero roodo dieitnr 
&liqm< lubieelua lejn eicut couctmn 

OQgcDti . et boo modo bommes Tir 


tooei vt ivLcti non lubduatur l^p, tod 
•oil mtJi quod emxa e<t roactum, et 
Violentum eat contrtnum xoluntati s 
voluntas tuteiB bononim consoott 

leg! n qut mtlorum voluntts dis 

e<m«t et ideo teoundiun boo bom 

bon tuol sub loce, eed solum intli 
At Tertium dicendum quod pnn 
eeps dieilur eMO tolutua • lef» quantum 
bd nm coaetivam lepia nullus emm 
pTopno cogitur % eeip*!! lex *utcm 
non habev mcd coscUiam, ex 

pruwips polestate , sic igttur pnneepa 
dicitui e«so solutua » lec«, quia nullus 
in ipsum potest ludiriuia coudemna 
boms (srre ei contra le^rcm apat unde 
•uper illud realm se Tibi sol, 
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only doing tlie same o8 John o£ Salisbnry, -who certainly did 
not mean that the prmco was not bound to obey the law, 
for, as he mamtaing, the prince who does not conform to 
the law is merely a tyrant who should be removed.^ The 
meamng of St Thomas is to bo foond rather in his quotation 
of the Gloss, that there is no one who can act as judge over 
the king. To understand this it is well to observe that 
Bracton is aware of the same dilemma as St Thomas, and 
even m a more acute degree, for Bracton, while he maintains 
that the king la under the law,* at the same time asserts that 
he IS not under any man, he has no equal, much less a 
superior, and the ordinary process of law does not ron against 
him. lie can only suggest that it may he said that the remedy 
lies in the intervention of the “nnivcrsitas regni.”» St 
Thomas, as we have seen from Ids treatment of the subject in 
the ' De Begimino Prmcipnm,' seems to mean that while 
there is no ordinary process of law against the king, the com- 
munity has power to restrain him, or if need bo to depose 
him * 

pecfAvi, «t« ' 4i«tt CI««a. qtiod r«x STsn» Irepemint, et ip*! pm dijiiM 
non habet bemincm qui tu% fa<ta votuot (a mover*,’ ut dicitur Stalth, 
diiudieet ted quantum ad vm d,rec> St. unde quantum ad Dei ludjoium 
tivam legit pnneepe lubditur legt pnneep* nen eat lolutua a teg* quan- 
propna voluntate eecundunt quod turn ad viid direclitam eiua | aed 
dieitur astra de eantticutioaihoe. eap. debet voluatanue, son eoaetiu legem 
‘Cum emcea ' . . et tn CodioeTbeo implere Eat etiam pnneepi tupra 

doeiua at Valencimanua Impp. legem, inquaniuie, ai expedieaa fuent, 

enibunt(Cod i 121, 4) 'liigna vex poteat legem mut*r«, at id eadiapanaus 
eat maieatata repoantia, legibua alliga. pro loco et tempore.” 
turn ae pnneipem profltera.adcodeauc. > Cf «ol in , pp, 1SS>13S. 
tontate luna noatra pendet auetonta* < ' C(. vol lu , p. it. 

et revera raaiua impeno eat eubicere * Cf. vet in , pp 70-73 
lefnbua pnocmatum.’ Improperetur ♦ 8t Tlioroaa Aquma*. ' De Bepimine 
etiam hie a Domino, ‘quidicuntct rriQcipum,' 1 / B. Cf. p OB. 


(Affehdii II- has been withdrawn.) 
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claim! cf Ilul, 


Thcr* u no kinj where »U rule* 
an) notUw 3* 
riwtom aa law «9 
Ljiw cnaon I 1 Virp rnat men, 
am) eomnnowealih SI 
Law rannni tie chantrM anthoui 


• lie 


t lira, 
d mevhjr 


rnaj be aai 1 bj aome to have 
rwiwcr to deal with breach e( 
Uw by the kin> 101 
Km/ the \ lear cl Led he la 
crdjr Ubder Cod and the law. 

Secular and recleaiailieal anther 

interlera with car)) other a f>to- 
Tinee*. 31*3 

IljrLn and the mum to Anitotlr. 4 




CartSa and Lr«n. See 
Canon Law— 

CutteiB aa aourew ol I uman law 
43 

Throrjr of Canomita e( laio thir 
trenth eentury, on temporal 
power of i apace 3U 333 
CeWliBa IV., fopoi llu reeignation, 

Ceperaao, Treaty of < See under 
rredenck It,, 233. 

Cinliamr— 

CuKtom aa the onruu) aourte of 
law 43 

Theory of (he pnneo aa fouree of 
law dented from them. S3, 
84 

Clement 13 „ Popa^ 

Forbida election of Conradin 3ST 

Doea not claim right to dernle 
in disputed flection to empire. 

ses 

“ Cleneia Laicoa " — 

Ita terms. 378. 

Controveray ower it, 376 383 
Community — 

Its custom the (ource of (he law, 
45 SO 

Ita will the aource of law, si (3 
Conrad, aon of Frederick 11 , elected 
kin^ of the Homaoa, 278 
Conraidin Hie election fothidden by 
I’ope Clement IV . 367 
CcTatai>e«~— 

Importance of her marriage with 
Uenry M., 187. 


Sueeeeda to Si-ily irt 1183 Ibia 
darjitiie.! |y TaneftKl but Sinly 
oerupiM by Henry \ I in 1191, 


Her lieath in 1104 leatlog Frw<l 
erwk to guard anihip of In 
^ rmeent III 198 197 

An I nature in political inatilutioru, 

4 24 

Tl eae eoeeepliona continued tdl 
•nd of righteenlh century, 4 
lllualrationa from Ihirtcwntb een 
tnry I 

Summary of thi> 411 4(3. 

Cortew of Caaiile and Leon — 

Their lejrnlative auihonly and 
action CO 82 

I,efereoee of dicpotea licfween 
king an) raaaala to arbitration 
or to Court, 108 103 
Appoihicoeot by (hem of a rem 
tnitiee by whose action tUa 
r»»»rhtB»nt ahouJd bo con 
trolled 123 127 

Derelepmroi ol rrrreaenlaiiTe ay* 
t«m. 134 138 
Council Oeneral— 

Lrerory rummona ona to deal 
with Frederick 11 . 291. 
Ftedenek II proteats againtt 
Council aummonad by Pope 
who IS hi* rnemy, 831 
Cuatem— 

The aourre of law, 43 50 
In canon law. 43 
In Civilians of Bologna, 43, 

In Beaumanoir, 43, 43 
In Itcacton, 45, 49 
la Gratiao. derived from St 
Isidore. 46 

laStThomasAquinas 48 48 
lu Vincent of liLautaia, 48 
la Albert the Great. 48 
In Uoatiensia, 48 
InOdofridus, 48 
In the B.eta Partidas,' 50 
Cruaade of hrrdcnck 11 See under 
Fredenek II 


116 

Ee'diuaCoIoona. IIS 117 
bachsenspietrel ■ and ‘Schwaben- 
epieRel.’ 117 
freder^kll^ JJ7. Hi 
Of Ernperor Adolf m 1293 by 


. 118, 119 
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Ko temporal power ran b* tetri 
tjmatetjr hr) I bj ruler who ha* 
not •■een raeramentally re 
(rener*le<l anj ahaolrn] 401 
Contra licU. on lh<* point. In 
noeenl t\ and E( Thomaa 
Arimnar 401. 403 
IleUlion of thM roneeption to fit 
AoffUitine 40t 400 
No one ran hold proiwtty 

l> b* II not repenerated an i 
atwuUeil 400 4U7 
Churrii baa damiiiium tupenua 
over temporal property. 407 
All riKhti of property are held 
from the Cburcli. 407, 40« 
Iteration ni tbem eoneeptiona to 
fit Au^itme and to rnedivral 
eoneeption of azcommurucation, 
403, 403 

Bertion or lleeoemtion — 

Normally rerimred for aueeeeaioo 
to authoniy. 80 

TlKlisetbararWrofarojete 61 


eosrent I (n tiua Colonna, 86 
Itejal authoniy given bv rora 
mon eonient of men, Jama* of 

\ iterlMi 88 


emperor . Andrew of iwrrtia. 87 
Kinguora * regato,' for it U heredi 
taiy I empire ' peraonalo,” for 
It u eleotire , Andrew of 
Iremia, 87 

Charlemagne end Tope made 
empire elective. Jordan of Oioa 
truck, 87 

Fredenck If recogmiod power of 
election and depontion aa bo 
lonpng to pnneoa, 87 
ItudoLf of llaltburg recognnww 
power of election aa belonging 
to pnncei. 87 

King elected by Gertnans ‘ Sacb 
aenupiegel, 68 

Development of repTCMBtative 
■yatem, 136, 137 
Tradition for and against 
t-ersal empire, 141 149 
Odofndus, 141 
Boncompagm, 141 
Phrases of tho imperial Cod 
B titutions when addressed to 
inhabitants of empire, 142 
Hostiensis 142 
Innocent HI > 143 
Innocent IV , 143 
WiUiam Durandus, 143 
Anon tract written to support 
Boniface \III, 144 
Andrew of Iserma, 144 


Jordan of Oanatirflck, 14S 
* Diaptitalio inter Cloncum el 
Jliiitem,* 146 
John of I'ana, 147 
Attonan X . 143 

It haa no real aignjfiranee in 
P^ilical tlieory of thirteenth 
century 149 

fnnoeent III and empire, 187 231 
lapaey and rleetion to empire, 
188 

FerwJ rJajm to authoniy dunng 
vacancy 188 

Innocent III neliberelio '' 

about ctaima of Philip and Otto 
to auccoMion. 161 208 220 

Attempt of Ilenrv M to make 
fuceession hereditary 191 192 
Diaputed election of Philip and 
(llto — attitude of Innocent III , 
197 222 

The Bull 'enerabilem, • 215 218 
Otto a oath at Neuss, 1201, 
oetcptvns tevTvtonal claima of 
1 ope in Italy, renewed at Speyer, 
1209—220 

lanoeeetlll ezeommurueateiOtto 
and release* hi* subiecl* from 
the oath of aXlepanee, ISIC^ 
227, 228 

Call* on German pnnee* to elect 
an emperor m Otto* place, 

Eteeiien of Frederick II, I2U— 
229 

Fredenck renew* Otto’* oath, 
mad* at Speyer, at l-eeri tbia 
i* raiiSed by pnnee*, 232 
Innocent 18 *a>i that King of 
Fraoee may have so gupenor in 
fact, but ' da jure *' la subject 
to the rope, not to the emperor. 


Emperor holds from Cod only, 
liuguccio 325 


If electors are segligent or divided. 
Pope can appoint emperor, 
Hoitiensis. 320 328 
Emperor said by aoma to bo 
vassal of Pope, Roffred of 


King of France does not hold 
from emperor, ' Quiestio in 
Utramqoo Partem.’ 421 
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69. 70 
Defence of 
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Dutinclionbet* . , 

ticum "•nd" domioiumrepsle.’ 
by I^oleiDT of Luect, 7t. 75 


anft, 71 77 


D;«tlD< 


repm< 




E »1e '• »nd “ repcoen polil 
y EiaJiu« Colonna. 74 
He defiDC* "repmen rtFil*” •» 
tbftt lA vhich prince rale* 

nceording to Utr* ntuch he 
mods himrelf. 74 
De6ne* “ renroen polilicom '* e* 
that in which lha pnnee ndee 
neeordins to Uwi mads b> llie 
cidtene. 74 

Prefer* " repmen regala '' io epite 
of Arntolle, 75 

Epdjua eontradieta Qraeton and 
almost all mediKsal theory, 
ezoept some Civilians. 7S 
Dirnutttio inter Oenciia et 
UiVitam.' arebipiout pcmtion 
Bbovt this, 78 

John o> pen* di*tinpjitbe* ‘*pnn 
eipatua regaUa" and "pnn 
eipatu* enaUs" IB aams tenn* 
M Epdio*. 78 

He pnler* a mixed gevenimeni. 
probably ^folIowiEg at Thomas. 

Summary of tba coeeeptioti* of 
•ouroe of tha law* of the State. 
80 85 

The conception of an absoluto 
monarch alien to rae4iie\al 
emliHtion, 83 85. 99 
Kature and hrml* of authority lo 
ROverament. 88. Ill 
Kina under law, Dractou »ay*. 89 
Uachiaery for enforcing lew on 
ruler— the Court. &e . 1D4 1)1 
Extra constitutional metbode of 
controlling the rulcr.renunrialion 
of obedience, deposition, appomt 
meat and control of muneters. 
112 127 

BeUtion of temporal govemmeiit 
to spiritual power, 152 448 
Innocent 111 , 152 234. 

Hononus 111 . 234 244. 

GreRory IX, 244 292. 

Innocent IV . 292 317. 319 324 
CauoniBts ot later thirteenth con 
tiiry. 317.338. 

Vincent of Keauvaia. 339 342. 
Ptolemy of Lucca. 342 348 
St Thomas Aciuinas. 348 354. 
Civilians of later thirteeutb een> 
tury. SJ4 333 

Gonsvitnlional documents of ean. 
oua lungdomt, 359 393. 




Conrtilutional document! 
nice, 363 373 

Conifaoe VIII.. 374 393. 

Duputatio inter Cler 
Jlilitem,' 379 391 

Anogymoua tract SRainst 
Laicos," 382. 383 

AnooTtnous tract in defence of 
dencis Laicoa," 394-898 

Itency of Cremona. 888, 402. 

Epdius Colonna, 402 409. 

Theory (hat no temporal authority 
1* lepUmata ualees the holder 
1* regenerated end absolred by 
Chureb, 404 40# 

Relation of ipintual and temportu 
power* tn James of Viterbo, 
409 412 

Moderates theory of Epdius Ccl- 
onna. holds that temporal power 
is not perfect nn'ein it is de. 
need from the *01111041. 41I. 

AoRUSlinu* Tnumptiua. 417.419. 

'QuRstio la Utramque Partem, 
421. 

•Quir*t*o de Potestate Tap*,* 


Poiiiicum— Rummary. 467. 

Crabao- Ourlom a* law. 4# 

Gregory VII (ILldebrand) • Supposed 
deniu of the dinne onpa of State. 
29 

Gregory IX — 

i‘*pal legale in Oermuiy. S4< 

Papal IcRata in l.ombard*. 248 

Uia relaiioaa with Freuenck n. 
See under Fradenck If. 

Reference to Donation ot Cou- 
atantine aa transfer of the 
whole empire to Pope, 276. 

Reference to transfer of empire 
by Pope Irom Greeka to Oer- 
mane. 278. 

Gregory X. — 

Doea not address Rudolph of 
liabsburg aa king till 1274— 


Groaaatesle, Bishop of luncoln : His 
aonson at Lyons on scandals of 
Church. 382. 

Gubelmus. Ftater- Cited by Vincent 
of Beeuvais as laying down that 
count can go to the Court against 
king, and can defend hi* right by 
arena li Ling sriH not submit to 
Court, 103 
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43i 434 
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rap* baa only in lirrot povrr of 
Mportng ontK«< 431 
Fnace ba> ladiroct f<o«tr of d« 
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Cnticuia of krpinrot that fuog 
atup u enl. 431 
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Iliscuasion of Donation of Con 
: rei’errorf onfy to 
me other provioee^ 
.v.erence to Frnnfcs, 
legally invalid. 433, 
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cept by legal judgment, re* 


Appointment of Co 
compel execution 
of Magna Carta, 1 



INDEX. 
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Utnfmli Donklion el ConXenii 
iavkliJ a« far a. rmprrerv all 
Cotirtanlliy* ar" tenpert>r«l. 34* 
Martin, ena of t)i« rarly Oriliana 
llotoi;nai IIi* divlnne, Itiat n 
pare? «a« ovn<*r of all envMa pi 
party rapii(liata.l by tKlofrlJu* a: 
AnHrew el firrtiia. lOS 
Martin of Fane— 

Fop»* w lani In apfritnal mattara. 
♦TOparet tn aaaular 3l1 

Cilaa Gala'ian phraaaa on lapara 
tien ol tlio tea autheriltaa *- 
ChnM. St; 

Martin 8ilimam Fau<lal lorti ar 
aatna eblicationi aa raaaal. an<l taaie 
bU property if ha iloaa not obaarre 
tbam, 100 

Matthew I'ana— 

Com! inrw prtnripU ol elaatic 
with that of haraililary »u«w 
aiQiw fto 

Darona threaten to withJra 
allafdanre anJ ta make wi 
tlptm King John unlaee I 
mnlail tha htirrtiaa ol Ilrnty 
I 'a thartar, MS 

Z>»m«Ai] for new thartar. and a i 
oeromitlea to aiaotito It IS* 


** Naturalwa •' Tartn uaJar wlnah 
AI/oom X doarnla** the rrUCion of 
a man to tha ruler ol hu country, 

^eory that human laj'itutiona 
founded upon cooeeotioo— not 

Snmtnary of the eoneeplioa. 4<l 

443 

NOtemberg Diet oft Detamunae id 
1374 that Count Falatioe la Judea 
between emperor and any pnnee, 107 


Odoindua— 

Cuatom aa Uw, 48, 49 
Custom ol Roman people conttnore 
to be law. ee 

Roman people lU’ained the power 
of legislation when they gave 
tba emperor iua power, 48, 87 
Pnnee la " legibus aolutui," but 
bound by law, 97 
Repudiatea contention that em 
^ror haa absolute ngbt over 
property of his subjects, 102 
Emperor abould rule oecr all, 
141 

Pope has no temporal authority 
over emperor, 3o5. 3S8 
Pope greater than emperor la 
^intual things, emperor greater 
in temporal, 353. 


Pope lias )una<liri 


“Ordin. 


333 


"of ISll I'eneat claim 
•na ot Olfor.1 that tin 
a should Iw af'pointeii 


of IVoviu. 

king a mini . .. . 

with counsel and rrmient of baron 
agn 133 

(Ir lonivaneee ‘ Itiustratn eonrepUon 
of aouree of law in Iranee In Iwetllh 
anl thirteenth eeniunna, 33 33 
Otto IV , 1 mperor— 

IJeeieil by oppoiyuita of I hilip of 
fiuabia, a tnull minonly of 
elsctorv. 197 

Report of his rieetion to tho Pope, 
I IS supporteri re^urat conllr 
nauon. 298, 369 
tonoeenl a favourable reply, but 
not rmal, SOI 

Innorwnt c jelter to Arehbisl op of 
Main*. 1109 aliout him and 
llulip. :04 :03 

Innocent* IVhtieratio ' about 
him and PUip, S07. 310 
Innocent * reeogtulion of Otto. 
311 

Innocent’* OulJ. *’ V mefibnem,” 
313 318 

Oath at Seuss, iSOI, almut lerri 
tonal claim* of Papacy In Italy, 

Death of Philip el Suabia. 130^ 

Elec^ by prince* at Frankfort 
in i:08-334 

Itciirwi Oath ol Seunt at Epejer, 
1S09. witb addition about epi* 
copal elections, 3SS 
Crowned as emperor by Innocent 
111 at Rome, 1*09 — 2*7 
Quarrel between him and Innocent 
3II„ 323 328 

I xrommunicated, and lubjecta re- 
leased Item their allemanee by 
Innocent III , 1210 — 227, 228 
Revolt against him in Germany, 
229 232 ’ 

Battle of Douvuiea, 1213 232 

Called himself King of the Romans 
by the grace of Cod and ol the 
Pope, 369 


Palatine, Count— 

lli« position as Judge over em 
peror laid down in 'Saehaen 
Spiegel* and *EehwabenspieceI.' 
109 

This illuitrsted in proceedings of 
Diet ol Jitliemberg. 1374-~IQ6, 
Panuers, Bishop of Importance of hia 
case tn relations between Philip tho 
Fair and Boniface \ III , 334 










INDEX. 


Natare and limita of authonty m 
6t Thoraaa Aquioaa. 90 07. 

IIi» aathonty ii divine, die 
obedience it mortal tin, 8t 
Thomas, 90, 91 

Hit authority divine only to f* 




91. 


Treatment of tyrant, by 6t 
Tbomai Aquinat, 93 91 
Limitationt of hit authority b;r 
law Odofndui, Doncompagni. 
Vincent of Baauvaii, Alfoaeo 
X , Cracton, FeudaUtro, Uartm 
bilimam, Andrew of laenua, 
97 101 

Limitation of hia nghta over prc^ 
erty Odofndue, Andrew of 
leemia, John of Pant, Alfoato 
X , Magna Carta, 101 103 
Machinery for enforcing the law 
even upon the ruler Braeton, 

‘ Saehaenaniegel,’ Diet of Nacem- 
berg, Alfonao X . illuatratione 
from caaot m Leon, Caatile. 
Aragon. 109 111 

lUnuneiatien of obedience and 
reaietance, IIS-IIS 
Depeaition of ruler, 119 119 
Appointoent and control of king** 
Tomiiteri. 130 127 
Sovroe and limita of hit autbonty 
— fiunntry, 468 

‘Sachteoepiegel 

King elected by the Oeraiant, 69 
All temporal anthonty derived 
from election, 68 
Ite doctrine, that Count Palatine 
wee indgo over emperor, 109 
Thit illuatrated in proceedmgia 
of Diet of biiremb^g, 1274—' 


117 


3 be depoeed by p 




poral, 394. 

lot interfere in “land' 
or “leniecbt," 364 
A lawfully excommunicated peraoo 
may not be elected king, 36$. 
Bchwabenapiegel ' — 

All temporal authority derived 
from elecuon, 88 
Count Palatine is judge over 
emperor, 106 

This illustrated In proceedings 

of Diet of NQrembOTg, 1274 — 


107 


n be deposed by pnno 


Christ gave both awords to Peter. 

Pope entrusts the one to em* 

peror, 36$ 

Pope cannot interfere with **lasd> 
teeht” or “ lenrecbt,** 36$ 


Sedition- 

Opposed to Jostice and common 
good, a mortal eui : fit Thomas 
Aquinaa. 32. 92. 

Hevolt against tyrant la not 
aedition, 32, 92 
fiicdv— 

loportanee of. In conflict of 
Papacy and FredencU Jl . 187. 

Death of William II. i Henry 
VI. claims crown in virtue of 
hie wife Constance, 190. 

Death of Henry VI. s accession of 
Constenee and of Fredenck II , 
193, 19$, 199 

Now resulationa for episcopal elec* 
tions,Ac.m Eicily; 199; 

Inooceat III ’■ statement m “ De- 
liberatio ” that union of Sicily 
and empite would be disaatroua 
to tba Church, 208. 

Otto invadee Sicily, and Innocent 
HI excommunicates him and 
releases his subjeota from their 
oath of allegianes, 227, 228. 

Frederick accepM aama reguls. 
tiona about episcopal eloctionsin 
Sicily as Coastaaeo, 230 

Frederick doot becnage to Pope 
for Sicily, 231 

CoDtiauel eanse of quarrel betwaen 
Frederick aad Popo Hoaonui 
III. aad Gregory IX. (aeo 
under Fredenck II.), 233 
‘Sieto Partidas ’ See under Alfoaio X. 
Sirmond. eonstilution of— 

Cited by laaooent IV., 314 

Innoceat III 'e reference to the 
eitetion, in Vincent of Beauvais, 
341. 

Slavey— 

’"'Contrary to natural lawi Canon- 
ists and Civilians, 21. 

Contrary to natural law In- 
nocent IV . 21 

Created by tha divine law, and 
ipproved by Canon law : Hos- 




Theoiy c 
21-23 
Bestatem 
by Ptok 

Bipdi 


it of AnstoteLi 


Aquinas, 


Bovemigaty • Baginning of modem 
theory of, 91. 

Nature of legislation, $6 90 
Forms of legislation. 60 62 
Bight of withdrawal of allegiance 

_ violates law, 114, 115 

fendlheirrightsaga^luords.nS. 
State- Its Divine nature and moral 
InnctKm. 25 33. 




•103 


Tl !• Ilm unirrnftl pnndriA et 
if I lie ii So 
AMMitent *'»fer>tion tn Pk Aus«u 
tine en I (JtT^gnry \ It, S3 


Colonn* An fiTinn»n PuMiotlrr 
cf llorufere \ lit John cj 
\itetbo JenUn cl 0«n*>rftrk 
An Ire* of Itenue •ml Join o( 
Un< :«3I 

TliA Mtnfl fnnrirJe n Pt Thontne 
Arju au 31 si 

Thie err^ ^ In *11 Pletee even 

tho«i cl unlTlieven Innocent 
1\ on i t>t Tliomne Anuiiuv* 

33 St 

tie motit] function— eurDmwj 419, | 
A^K 

6t*lee (j«ner*l cl Fiance — 1 

CelWel tccetler in ISOS— IS) I 

with fuir power to net lor I 

them. 139 I 

TlwU fiction with repenl to I * 
piite between Itoruleco Xllt 


rrimitire Ool len Affe 3 
(tot Irn Aen loti be •rnearaneo of 
fell S 10 

Bvem* Kmc of Voewfj Eteom 
nuniettevl by C<rleftin« III 30 

TanmtI. CaAoniiti CiUvt by Ho* 
tieru'i M MJiBS (hot empefoc re 
eeivetl the tetaporal fwoni from the 
a «rrh. 8'5 

Teution i Conft et over (tut illoftretee 
limitation of n^l t of ruler* over the 
property of lub^eet* OJofrtJ t 
Anilrew of leemi* John of lane 
Alfooeo Sterna Carte 10) 103 
TerapOf*' fpmtuel power* Their 
reletion— nummary 431 433 
Thoma* Aouinat St— 

TUTifSIS \r:TSlle 4 

Ilecovety of Iho work* of Ane 
totle. 10 

Jlcftalement of An>totlo a theory 
of human institution* 10 S4 
Pol tical eoeietjr a natural id 


Trcatraenl of pnvalo property 

n SO 

Troatraent of eUvery 2122 
Civino authority of tho State and 
it« moral function, 31 33 
Authority ol the ruler limited by 
iu&tica 32 

End of the State i* virtue and 


Tlia nature or form* cf law 
eternal natural I uman dmne, 
3ff 44 

Ciwtmn a« a amiree of law 44 49 

Law aa founIM upon ajrreetnrtit 
<9 

Law a< made ly prince wlo ha* 
care of tie people and bear* 
tlieir pervon 69 69 

t^w aa made by ll e whole multi 
tiie 69 eo 

Prefer* law nuule by majore* 
natu eum plcl b.i«' 69 *0 

Refweaenlalive cl aracter of pnnree 
'*eerunt vicem Dei et com 
■BumUii* to 

Two ino>|e* of eieal ns ^1 t cal 
aut! onty — by lha people or by 

Pol tiral ^tl only divine and 
re<tuiie* obevi ence but only if 
)u>t 91 

Treatment of tyrant 92 96 


In commentary on Sentence* * 
eeem* to approve ol tho murder 
el tho tyrant 93 e 

In h I later work rare aboul 1 ho 
taken not to appoint a ruler 
• ho may boeoree a tyrant 
bia tuti onty ahould m re 
aincied and it he become a 
lynni he ahould be removed 
by pubUe autlonty 01 9S 
Id a Rood govrmmetit all ahouM 
have aome ahate 94 
ne flnl* example of tl ■* in Qov 
emment ol Motca aa* cted bv 
at) anstocracT and persons 
elected by all the people 94 93 
Treatrnent of temporal power cl 
lapocy 348 334 

Uaa Deeds a divine rule to attain 
the truition of tho divine 
3(8 

Ministecium of this nilo com 
nutted to the pnest* and 
especially to tbo Pope 3(8 
Spiritual power may law{uU> 
(oterfere in those temporal 
matters left to it by tho aocular 
power 349 

Subjects ero ipro facia released 
from oath of allegianco to ruler 
excomiDUmcated (or apostacy, 
350 

I>emes n Commentary on Sen 
tenecs any geueral authonty 
of eccles oatical over political 
power 351 



491 


m>EX. 


Except m (Me of Pope vbo Ixddf 
the highest place lO both 
powers 3J1. 552 
Speaks in ‘ Questiocos Quodb 
betales ' of kinc* as Vas'ka of 
Church, 352 

Discussion of (he refatinn of these 
dnercentopiiuonsof SVThomas, 
352 551 

Pnnco not subjest to ta«. d>s 
cussion of the meaning of thia. 
Appendix 1 

Revolt against tprannicat porem- 
ment not action according to 
6t Thomas Aquinas, 35 90 
Treatment by St Thomas, 93 96. 
In Comnentarjr on ‘Scotencee* 
St Thomas seems to approve 
murder of irrant, 83 
In later work eap that care 
should be taken not t« appoint 
a (nan who may become It rant, 
authority of ruler abould be 
limited . it bs beoomes a 
tyraat he should be deposed by 
pubUe authority. 93 96 
King who obtains kingdom by 
force, or uususee his power. 
' If a tyrsat— Alfonso 89 


Urban IV., Pope i Does not claim 
ngbt to decide in Caw> of disputed 
- .pirc, 368 




Venice I la alliance with Gregory IX. 

against Fredenck II., 3S9 
Vtoceat of Oesueais— 

Ills Speculum a mediieral cncyclo- 
pwAia. S6 

Cktee Cicero's definition of the 
State from St Isidore, 36. 

Cites John of Salisbury on pnoce, 
who seeks and promote* 


Citce 


'?}ela 




mpow; 


1 , 37 . 


separation of 


Oles Hugh of St Vi - tor on the 
dirvnon of tbs body of Christ 
into two orders, 37. 

Custom and law. 48 
Cites John of Salisbury, pnnee >s 
*' lepbu* solutus,” but he i* 
bound by law and wqulta*. 


SMiist the king, lOS. 

If king Will apt submit to tbe 
Court. Court racy lawfully de- 
pose him. 196. 

TemporsI power of Tope, 3U 36d. 
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